Digitized  by  tine  Internet  Arciiive 

in  2007  witii  funding  from 

IVIicrosoft  Corporation 


littp://www.arcliive.org/details/frenclicivilcodeaOOfranuoft 


THE  ^-^      -='^ 


FRENCH  CIVIL  CODE 

(As  amended  np  to  1906), 
TRANSLATED    INTO    ENGLISH, 


NOTES  EXPLANATORY  AND  HISTORICAL, 

AND  COMPARATIVE  RKFERENCfCS  TO  ENGLISH  LAW. 


E?'bLACKAA^O()D  WRIGHT,  LL.D., 

THINITY  COLLEGE,  DUBLIN,  ANB  OF  THE  MIDIjLB  TEMPLK,   BABEISTKE-AT-LAW  : 

CHIEF  JUSTICE  OF  SEYCHELLES, 

Author  of  "  The  Law  of  Principal  and  AfjenlV 


LONDON : 

STEVENS    AND     SONS,    LIMITED, 
119  &  120,  CHANCERY    LANE, 

■^1 


(    m     ) 


PREFACE. 


This  work,  probably  thankless,  is  an  attempt  to  make 
the  Code  Napoleon  comprehensible  to  English  officials 
who  are  not  of  French  origin.  It  is  the  result  of  three 
years'  work  while  Chief  Justice  of  Seychelles :  all  my 
time  not  actually  occupied  on  the  bench  being  devoted 
to  it.  I  have  also  spent  the  greater  portion  of  my  leave 
in  seeing  it  through  the  press.  I  hope  it  may  assist 
my  fellow  countrymen  in  avoiding  some  of  the  pitfalls 
that  an  Englishman  might  fall  into,  owing  to  the 
nature  of  the  language  used  in  the  Code,  which  is  at 
times  technical  and  at  others  popular.  While  a  three 
years'  administration  of  the  Civil  Code  and  a  careful 
study  of  the  leading  French  commentators  makes  me,  I 
hope,  appreciate  some  of  the  difficulties  and  pitfalls  the 
Code  presents  to  an  Englishman,  and  though  I  recognise 
the  danger  of  attempting  a  translation  ;  yet  the  fact  that 
British  citizens  not  of  French  origin  are  governed  by 
the  Code  in  some  of  our  possessions  made  me  wish  to 
facilitate  its  knowledge  and  study. 

This  translation  is,  I  believe,  the  first  made  by  a 
person  more  familiar  with  English  than  French  law,  if  I 
may  judge  from  tlie  internal  evidence  contained  in  pre- 
vious translations.  It  is  the  only  translation  which  gives 
the  Code  as  amended  up  to  date,  and  containing 
notes  from  the  works  of  the  leading  French  commen- 
tators, and  which  are  explanatory  of  French  legal  terms. 
Occasionally  I  have  been  tempted  to  make  comparisons 
between  English  and  French  law. 
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IV  PREFACE, 

Study  of  French  Laiv  desirable. 

The  study  of  French  law  is  most  desirable  for  many 
reasons.  Our  close  commercial  relations  with  France 
make  it  almost  essential  that  the  large  number  of  persons 
connected  with  France  either  as  British  officials  or  mer- 
chants trading  with  that  country,  or  who  have  entered 
into  yet  more  intimate  relations  with  French  citizens, 
should  be  able  to  obtain  a  knowledge  of  the  Code. 
This  is  generally  impossible  unless  it  is  available  in  an 
English  form,  with  notes  specially  suited  to  the  English 
mind.  The  Code,  moreover,  is  the  model  on  which  the 
laws  of  many  Continental  nations  were  formed,  and 
foreign  institutions  are  often  incomprehensible  unless 
the  foreign  law  is  understood.  French  law  obtains 
largely,  moreover,  in  Egypt. 

Another  advantage  of  studying  French  law  is  that  it 
also  enables  one  to  understand  better  the  institutions 
and  ideas  of  those  British  citizens  of  French  origin  who 
occupy  so  important  a  position  in  Canada,  Mauritius, 
and  elsewhere. 

Though  our  statesmen  have,  it  is  generally  con- 
sidered wisely,  thought  it  undesirable  to  impose  one 
law  throughout  the  Empire,  as  France  has  done  and 
Germany  is  doing,  yet  it  must  be  remembered  that 
differences  in  law  between  different  parts  of  the 
Empire  sometimes  produce  a  different  way  of  looking 
at  things  and  a  different  civilisation ;  for  law  is 
not  always  the  expression  of  the  legal  ideas  of  the 
people,  but  is  often  imposed  from  above,  and  thus 
modifies  their  ideas.  French  writers  have  shown  how 
Germany,  by  imposing  its  law  on  Alsace  and  Lorraine, 
is  doing  more  to  bring  about  a  fusion  between  those 
provinces  and  Germany  than  it  has  done  by  all  its 
fortresses   and    military  dispositions  (a).      It    has    been 

(a)  Maurice  Burrfes,  "  Au  Service  de  rAllemagne,"  p.  19;  Paul  Bourgret,  "Un 
Homme  d' Affaires,"  p.  2C. 
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suggested  that  some  of  our  misunderstandings  may  have 
been  caused  by  allowing  unnecessarily  foreign  systems 
of  law  to  exist.  It  must  be  admitted  tliat  ignorance  of 
the  foreign  law  sometimes  checks  the  investment  of 
British  capital. 

History  of  tJie  Code. 

In  a  short  Preface  like  this  it  is  impossible  to  refer 
more  than  shortly  to  the  history  of  the  Code.  It  may 
be  permissible,  however,  to  remind  such  of  my  readers 
who  are  not  famiHar  with  the  history  of  French  law 
that  large  parts  of  the  country  we  know  as  France  were 
united,  before  the  Revolution,  rather  by  the  golden  link 
of  tlie  Crown  tlian  by  a  common  law  and  conuiion  insti- 
tutions. The  various  provinces  had  been  inherited  by 
the  sovereign  or  ceded  to  him  as  the  result  of  successful 
wars.  The  greater  part  kept  their  local  laws,  customs 
and  constitution  ;  customs  varied  not  only  from  province 
to  province  but  from  town  to  town.  France  never  had 
a  system  of  itinerant  justices,  like  our  English  justices 
of  assize,  who  enforced  the  same  law  throughout  the 
country,  and  questions  of  jurisdiction  caused  great  diffi- 
culty in  enforcing  the  law.  It  is  a  mistake  to  suppose 
that  there  were  only  two  systems  of  law — that  in  force  in 
the  "  pays  de  droit  ecrit "  and  that  in  the  ''  pays  de  droit 
coutumier,"  though  this  is,  broadly  speaking,  correct. 
The  Roman  law  enforced  in  the  former  was  not  always 
the  same,  and  the  customs  in  the  latter,  as  above 
mentioned,  varied  enormously.  The  great  merit  of 
the  Code  is  tliat  it  abolished  all  these  and  enforced 
one  uniform  law  throughout  France.  The  Code  contains 
larger  portions  of  the  law  enforced  in  the  "  pays  de  droit 
coutumier"  (especially  of  the  customs  of  Normandy,  Paris 
and  Orleans)  than  of  the  Roman  law  in  force  in  the 
south,  for  the  principal  jurists  responsible  for  the  draft- 
ing of  tlie  Code  came  from  the  north.     Large  portions 
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of  the  Roman  law  of  the  south  were,  however,  incor- 
porated in  some  of  its  titles,  notably  the  Roman  idea  of 
a  "  succession."  In  places  the  Code  is  the  result  of  a 
compromise  between  the  law  of  the  south  and  the  north: 
for  example,  the  law  of  inheritance,  which  is  admittedly 
an  illogical  compromise  between  the  two  systems. 


Criticism  of  the  Code. 

To  an  English  lawyer  I  think  the  Code  will  appear  to 
be  somewhat  behind  the  times,  and  many  provisions 
contained  therein  to  be  open  to  criticism,  especially  that 
part  dealing  with  the  law  of  persons,  the  titles  limiting 
the  free  disposition  of  property  either  inter  vivos  or  by 
will.  These  parts  do  not  by  any  means  command  the 
universal  approval  of  French  lawyers  or  laymen.  The 
principle  of  the  "  reserve  legale*' (which  has  recently 
(Law,  1896,  see  Art.  918)  been  extended  to  illegitimate 
children)  has  been  vigorously  attacked  in  France.  In 
practice  it  leads  to  an  enormous  amount  of  litigation, 
caused  by  partition  actions,  and  is  said  to  affect  the 
increase  of  the  population. 

The  French  law  has  not  the  advantages  obtainable 
under  our  system  of  appointment  of  trustees,  except  in  a 
very  limited  degree.     (See  Arts.  1025  and  1026.) 

The  law  of  intestate  succession  under  the  Code  is  of 
the  most  artificial  and  unnatural  nature,  except  where 
there  are  direct  descendants.  It  does  not  correspond 
with  what  any  person  would  naturally  have  wished,  or 
the  ordinary  natuml  ties. 

The  position  of  married  women  under  the  Code  is 
lamentable.  A  wife,  if  not  actually  under  the  Roman 
potestas  of  a  husband,  is  under  his  lifelong  guardianship, 
and  he  may  sell  her  movable  property  without  her 
consent  unless  she  has  made  a  marriage  contract.  The 
accounts  required    to  wind    up  the   community  at  the 


PREFACE.  Vil 

death  of  either  husband  or  wife  when  the  parties  are 
married  under  the  system  of  community  are  of  a  most 
intricate  and  difficult  nature,  involving  transactions 
covering  the  whole  course  of  their  married  life.  In 
practice,  no  doubt,  the  poor  get  out  of  the  difficulty  by 
the  fact  that  they  have  no  property,  and  the  rich  by 
contracting  themselves  out  of  tlie  system  of  community, 
which  is  the  one  implied  by  law  when  there  is  no 
marriage  contract. 

The  law  of  evidence  appears  antiquated.  It  practi- 
cally dates  from  1566  (the  "  Ordonnance  de  Moulins  "). 
The  principles  on  which  written  evidence  is  required 
seem  to  be  carried  to  an  extreme  length  and  to  hamper 
the  course  of  justice,  verbal  evidence  only  being  admis- 
sible by  way  of  exception.  The  rules  as  to  the  necessity 
of  written  evidence  contained  in  Arts.  1841  to  1348  are 
not  modified  by  doctrines  of  part  performance  and  part 
payment  as  in  England ;  on  the  contrary,  if  the  defen- 
dant can  show  that  the  CM*iginal  amount  or  value  was 
over  1 50  francs,  though  the  balance  sued  for  is  less,  no 
parol  evidence  is  admissible.  A  number  of  documents 
are  void  if  not  drawn  up  by  a  notary.  Indeed,  the  Code, 
throughout,  appears  to  assume  that  writing  is  an  almost 
unknown  art ;  or  that  no  document  is  to  be  trusted  that 
is  not  drawn  up  by  a  notary.  In  fact,  owing  to  the 
restrictions  on  alienation  of  property  under  the  Code, 
fictitious  documents  come  into  existence  to  an  extent 
unknown  in  English  law,  except,  perhaps,  under  the 
Companies  Acts.  It  is  as  difficult  sometimes  to  arrive 
at  the  real  facts  from  such  documents  as  from  a  Chanceiy 
affidavit.  It  never  seems  to  have  occurred  to  the  Legis- 
lature that  cross-examination  was  a  useful  instrument 
for  eliciting  the  truth,  and  that  the  truth  might  be 
arrived  at  by  finding  out  what  was  the  conduct  of  the 
parties  subsequent  to  the  alleged  transaction. 

As  to  contracts,  the  power  that   the  Code  gives  the 
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seller  of  bringing  an  action  for  the  rescission  of  a  sale 
for  undervalue,  even  when  there  is  no  suggestion  of  fraud, 
seems  to  make  for  the  uncertainty  of  contracts.  The 
same  criticism  applies  to  the  pov^er  given  to  a  party  to 
a  contract  of  returning  earnest  money  and  rescinding  a 
contract.     (Art.  1590.) 

As  long  as  civilisation  advances  law  should  progress 
with  it,  and  should  not  be  allowed  artificially  to  hinder 
a  nation's  advance  and  force  it  to  mark  time  for  ever. 
If  a  Code  forbids  the  judges  to  give  their  sanction  to  new 
customs  and  habits,  it  behoves  the  Legislature  to  be 
doubly  awake  to  the  necessity  of  periodically  renewing 
the  law.  I  know  that  there  is  in  France  a  committee 
charged  with  the  duty  of  revision ;  but  legal  committees 
are  highly  conservative  and  move  very  slowly,  and  the 
forces  of  obstruction  and  coijservation  among  lawyers 
are  immense  and  cause  reforms  to  lag  behind  sadly. 
The  French  Code  of  to-day,  it  is  true,  bears  evidence  of 
considerable  alterations,  but -drastic  alterations  are  few 
except  as  regards  the  law  of  divorce.  The  law,  having 
once  got  into  a  particular  rut,  can  only  be  got  out  of  it 
by  something  like  a  revolution.  There  is  little  doubt 
that  if  the  French  people  had  more  leisure  to  deal  with 
matters  of  law  reform,  many  alterations  would  be  made. 

French  Statutes  and  Reporting. 

There  are  one  or  two  points  1  should  like  to  call 
attention  to  with  regard  to  French  legislation  and 
French  law  reporting.  Though  they  are  no  doubt  well 
known  to  those  who  have  made  a  study  of  French  law, 
they  were  entirely  unknown  to  me  before  I  had  to  study 
French  law.  The  French,  when  publishing  their  annual 
statutes,  also  publish,  as  notes  thereto,  the  proceedings 
in  committee  in  the  Senate  and  Chamber  of  Deputies. 
The  introductory  speech  of  the  person  in  charge  of  a  law 
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gives  one  a  clear  statement  not  only  of  the  purposes  of 
the  statute  it  is  proposed  to  pass  but  also  of  the  law  it 
proposes  to  amend  and  how  it  is  proposed  to  alter  the 
existing  law. 

When  the  meaning  of  a  particular  Article  is  obscure, 
French  lawyers  refer  to  the  debate  which  took  place 
before  it  was  enacted.  These  debates  are  not  authori- 
tative, but  are  used  in  the  same  manner  as  writings  of 
jurists  —  to  throw  light  on  the  matter  in  debate. 
(Laurent,  Vol.  I.  p.  275.)  And  this  practice  obtains  not 
only  in  the  interpretation  of  the  Code  itself  but  of  any 
new  laws  passed  or  any  amendments  made  in  the  Code 
itself.  Thus,  for  example,  on  p.  495  of  Sirey's  Lois 
Annot^es  of  1893,  we  find  a  member  of  the  Senate 
saying,  after  he  had  raised  a  point  and  had  be'en 
answered:  "  Je  ne  crois  pas  devoir  insister  davantage. 
Je  suis  tres  heureux  seulement  d'avoir  anient  M.  le 
rapporteur  k  donner  ses  explications  de  la  tribune  afin 
de  fixer  le  sens  de  la  loi.  Mon  but  principal  est 
rempli." 

It  is  as  if  our  Courts  were  to  study  Mr.  Chamberlain's 
speeches  when  trying  to  explain  the  Workmen's  Com- 
pensation Acts  of  1897  and  1900. 


Interpretation  of  the  Law. 

Case-made  law  is  regarded  with  great  suspicion.  The 
judges  are  strictly  confined  to  interpreting  the  law,  and 
are  not  allowed  to  make  law.  (See  Art.  5.)  French 
lawyers  like  Laurent  hold  that  only  by  treating  the  text 
of  law  with  great  respect  can  there  be  such  a  thing  as  a 
science  of  law,  and  that  any  interpretation  which  does 
not  adhere  faithfully  to  the  text  makes  the  science  of 
law  uncertain  and  the  application  of  the  laws  arbitrary. 
The  result  is  that  case  law,  which  approximates  to  legis- 
lation, hardly  exists  under  French  law.     In  fact,  judges' 
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decisions  are  not  followed  either  in  the  French  Legisla- 
tui*e  or  Courts  with  tlie  same  respect  as  those  of  eminent 
commentators,  though  they  are  constantly  consulted  for 
the  reasoning  contained  in  them.  It  is  not  an  excep- 
tional thing  to  find  in  the  report  of  a  decision  a  long 
note  giving  the  view  of  text-writers  on  the  subject,  and 
a  criticism  adopting  or  refuting  the  reasoning  on  which 
the  Court  based  its  decision. 

The  language  of  the  Code  is  generally  not  technical 
language.  The  draughtsmen  thought  more  of  writing 
good  French  than  of  employing  technical  terms,  and  for 
this  reason  often  varied  a  word,  though  there  was  no 
change  in  the  sense. 

Particular  attention  of  English  lawyers  consulting 
the  Code  should  be  directed  to  the  use  of  the  word 
"  nul."  The  Code  has  no  two  words  corresponding 
to  void  and  voidable ;  partly,  modern  French  com- 
mentators think,  because  French  jurists  had  not 
seized  the  distinction.  Demolombe  says:  ''Notre  langue 
juridique  est,  a  la  vt^rite,  bien  imparfaite  ;  c'est  meme 
surtout  en  ce  quiconcerne  les  nullites,  que  la  terminologie 
est  remplie  de  confusions  et  d'equivoques.  Les  auteurs, 
les  arrets,  les  textes  semblent  partout  confondre  I'acte 
nul  ou  inexistant  avec  I'acte  existant  et  annulable :  la 
nullity  avec  I'annulabilit^."  (Vol.  I.  p.  368  of  the  ed.  of 
1874.) 

As  Chief  Justice  of  Seychelles,  I  have  naturally  wished 
that  this  book  might  be  of  use  to  those  who  live  under 
the  Code  Napoleon  there  and  in  the  mother  colony  of 
Mauritius.  The  Code  in  force,  both  in  Mauritius  and 
Seychelles,  is  the  Code  Napoleon  of  1808,  as  modified  by 
the  arrets  of  Decaen  and  local  ordinances.  As  there 
could  be  no  considerable  sale  for  this  book  in  either 
colony,  I  have  not  reprinted  or  translated  the  Code  as 
it  was  then. 

The  text  is  that  of  the  Code  as  amended  in  France 
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up  to  date.  All  I  could  do  to  assist  persons  wishing  to 
find  out  the  law  of  Seychelles  or  Mauritius,  was 
to  put  a  thick  line  opposite  the  corresponding  Article 
of  the  amended  Code  where  the  original  Code  had  been 
modified  or  repealed.  Thus  Art.  641  as  translated 
is  the  Article  as  amended  in  France  by  the  Law  of 
8th  April,  1898.  The  thick  line  means  that  the  original 
Article  of  the  Code  has  also  been  amended  in  Mauritius 
and  Seychelles,  and  the  reader  is  referred  by  the 
marginal  note  to  the  Ordinance  which  modified  it.  It 
would  have  been  impossible  for  me,  who  have  already 
been  obliged  to  incur  expense  in  the  publication  of  this 
work,  to  do  more. 

E.  BLACKWOOD  WRIGHT. 


Middle  Temple  LiurAiiY, 
August,  1908. 
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NOTE. 

♦ 

A  thick  line  against  a  particular  Article  means  the 
original  Article  of  the  Code  has  been  repealed  or 
amended  in  Seychelles  or  Mauritius.  The  dates  before 
particular  Articles  are  the  dates  of  the  laws  by  which 
they  were  amended. 

Articles  of  Code  referred  to  after  any  particular  Article 
are  Articles  which  throw  light  on  the  subject-matter  of 
the  Article. 

C.  stands  for  Code  Civil. 

•    Pr.        ,,         Code  of  Procedure. 

Co.        ,,         Code  de  Commerce. 

I.  C.      ,,         Code  of  Criminal  Procedure. 

P.  ,,         Penal  Code. 

F.  ,,         Code  Forestier. 


The  two  French  Law  Reports  are  Sirey's  and 
Dalloz's.  They  bear  the  date  of  the  year,  and  are 
divided  into  three  parts — (1)  Decisions  of  the  Court  of 
Cassation;  (2)  Of  the  other  Courts;  (3)  D^crets  and 
Laws  passed  during  the  year.  Thus  Sirey,  1890, 
I.  225,  means  that  the  case  will  be  found  in  Part  L  at 
page  225  of  the  report  of  1890.  French  cases  are  not 
referred  to  by  the  names  of  the  parties. 


THE   CIVIL  CODE. 

PRELIMINARY  TITLE. 


CONCERNING    THE    PROMULGATION,     THE    EFFECTS,    AND    THE 
APPLICATION  OF  LAWS  GENERALLY. 

1.  Laws  come  into  force  throughout  French  territory  in  virtue 
of  their  being  promulgated  by  the  President  of  the  Republic, 
They  must  be  enforced  in  every  part  of  the  Republic  from  the 
moment  that  their  promulgation  could  have  been  known.  The 
President  of  the  Republic's  promulgation  shall  be  held  to  be 
known  in  the  department  in  which  the  seat  of  the  Government 
happens  to  be  the  day  after  such  promulgation ;  in  each  of  the 
other  departments  after  such  time  has  expired,  plus  as  many  addi- 
tional days  as  there  may  be  tens  of  myriametres  (about  twenty  old 
lieues)  between  the  town  wherein  the  promulgation  took  place  and 
the  chief  town  of  the  department, 

2.  A  law  only  enacts  with  regard  to  the  future,  and  has  no 
retrospective  effect.  (C.  b91,  1179,  2281;  Pr.  1041;  P,  4; 
F,  218.) 

3.  Laws  of  police  («)  and  public  security  bind  all  those  who 
inhabit  the  country.  Immovables,  even  those  owned  by  foreigners, 
are  governed  by  French  law.  The  law  as  to  the  personal  status 
and  capacity  binds  French  citizens  even  when  living  abroad. 
(C.  11,  47,  170,  999,  2063,  2123,  2128 ;  Pr.  546;  I.  cr.  5,  7.) 

(a)  I.e.,  laws  made  for  the  preservation  of  personal  liberty,  laws  as  to  property, 
and  as  to  public  order  :  Aubry  et  Ran,  Vol.  I.  p.  81. 
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PRELIMINARY  TITLE. 

4.  Judges  who  refuse  to  decide  a  case  on  the  pretext  that  the 
law  is  silent,  ohscure,  or  does  not  cover  the  case,  are  liahle  to  he 
prosecuted  for  a  denial  of  justice.  (Pr.  505,  508  ;  P.  185,  475 ; 
I.  cr.  364  (6).) 

5  (c).  Judges  are  forhidden,  when  giving  judgment  in  the  cases 
which  are  brought  before  them,  to  lay  down  general  rules  of 
conduct  or  decide  a  case  by  holding  it  was  governed  by  a 
previous  decision  (d).     (C.  1351  ;  F.  127.) 

6.  Laws  concerning  public  order  {e)  and  good  manners  cannot 
be  modified  by  any  private  agreement.  (C.  307,  530,  686,  791, 
815,  9U0,  946,  965,  1130,  1133,  1172,  1268,  1387  and  foUowing; 
1443,  1451,  1453,  1521,  1628,  1660,  1674,  1780,  1833,  1855, 
2063,  2078,  2088,  2140,  2220;  Pr.  1004;  Co.  318,  347,  365 
and  following ;  598.) 

{b)  This  Article  abolishes  the  old  practice  of  the  judges  of  refusing  to  decide  a  case 
on  the  ground  that  the  law  was  obscure,  and  referring  the  case  to  the  legislature  so 
that  it  might  elucidate  the  particular  law  by  laying  down  a  general  rule  for  its 
interpretation.  Before  the  Code,  Parliaments  were  in  the  habit  of  making  "  arrets 
de  rdglement  "  which  operated  both  as  a  general  rule  of  interpretation  and  as  a 
judgment  in  the  particular  case  referred  to  them.  Such  "  arrets  "  were,  of  course, 
made  subject  to  the  "  bon  plaisir  du  roi." 

(c)  This  Article  is  intended  to  prevent  judges  doing  three  things:  (1)  making 
administrative  rules,  like  our  Rules  of  the  High  Court  ;  (2)  forming  a  body  of 
case  law  which  should  bind  the  Courts  ;  (3)  correcting  mistakes  made  in  laws  by 
judicial  interpretations.  This  Article  of  the  Code  has  been  somewhat  limited  by  a 
law  of  the  Ist  April,  1837,  which  provides  that  if  a  case  between  parties  is  brought 
up  to  a  Court  of  Cassation  and  the  decision  of  the  Court  quashed  on  a  point  of  law, 
and  the  case  again  comes  up  before  the  Court  of  Cassation  to  have  the  same  lower 
Court's  decision  again  quashed  on  the  same  grounds,  that  thereupon  all  the 
Chambers  of  the  Courts  of  Caseation  should  sit  together,  and  their  joint  decision  on 
such  point  of  law  should  bind  the  inferior  Court  and  form  a  rule  of  guidance  for  the 
particular  case.  Such  decision,  however,  only  forms  a  binding  rule  for  the  particular 
case.  The  inferior  Court  is  only  bound  by  such  rule  in  such  case.  Other  Courts 
who  may  have  the  same  point  of  law  before  them  are  not  bound  by  such  decision, 
nor  is  the  Court  of  Cassation  itself.  (See  notes  107 — 110  to  Art.  5  of  Dalloz's 
annotated  edition  of  the  Code.)  This  Article  had  originally  to  be  amended  owing 
to  an  inferior  Court  refusing  three  times  to  accept  the  Court  of  Cassation's  ruling 
on  a  point  of  law. 

The  Courts  of  Cassation  are  not  Courts  of  Appeal ;  their  function  is  limited  to 
quashing  decisions  which  are  wrong  in  point  of  law. 

{d)  Precedent. 

(e)  Public  poUcy. 
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Title  I. 

CONCERNING  THE  ENJOYMENT  AND  LOSS  OF  CIVIL  RIGHTS. 

Chapter  I. 
Concerning  the  Enjoyment  of  Civil  Rights. 

7.  (Law,  26th  June,  1889.) — The  enjoyment  of  civil  rights  is 
not  dependent  on  the  enjoyment  of  political  rights.  The  latter 
rights  are  acquired  and  retained  conformably  with  the  laws 
regulating  the  constitution  and  applying  to  elections.  (P.  18,  28, 
34,  42,  43,  405  and  following ;  410.) 

8.  (Law,  26th  June,  1889.) — Every  Frenchman  shall  enjoy  civil 
rights. 

The  following  persons  are  French  : — 

(1 )  Every  person  born  to  a  Frenchman  in  France  or  abroad.    A 

natural  child  whose  parentage  is  legally  proved,  while 
it  is  a  minor,  either  by  being  acknowledged  or  by  a 
judgment  (/),  follows  the  nationality  of  the  person, 
whether  father  or  mother,  who  was  fii*st  proved  to  be 
its  parent.  If  the  same  document  or  judgment  proves 
its  parentage,  both  as  respects  the  father  and  the  mother, 
the  child  follows  the  nationality  of  the  father.  (C.  334 
and  following.) 

(2)  Every  child  born  in  France  of  unknown  parents  or  of 

parents  whose  nationality  is  unknown. 

(3)  (Law,  22nd  July,  1893.) — Every  person  bom  in  France 

of  foreign  parents,  one  of  whom  was  himself  or  herself 
bom  there ;  but  such  person  shall  be  entitled  (if  it  was 
the  mother  who  was  born  in  France)  to  disclaim  French 
nationality  during  the  year  following  his  coming  of  age 
by  complying  with  what  is  laid  down  in  para.  4  (the 
next  one). 

(/)  See  Arts.  339  and  340.  The  former  Article  gives  persons  interested,  e.g., 
legitimate  children  or  relatives,  a  right  of  contesting  the  alleged  parentage,  though 
the  child  was  recognized  by  its  putative  parent.  The  latter  Article  contains  the  only 
exceptions  to  the  rule  that  "  la  recherche  de  la  patemite  est  interdite." 
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A  natural  cHld  may  disclaim  French  nationality, 
subject  to  the  same  conditions  as  a  legitimate  child 
when  the  parent  who  is  born  in  France  is  not  the  one 
whose  nationality  he  must  follow  under  the  terms  of 
the  second  portion  of  the  first  paragraph  hereof. 

(4)  Every  person  born  in  France  to  a  stranger,  and  who,  on 

his  attaining  his  majority,  is  domiciled  in  France ; 
unless  he  has  disclaimed  French  nationality  within 
the  year  which  follows  his  attaining  his  majority — 
majority  accotding  to  French  law — and  proves  that  he 
has  retained  his  parents'  nationality  by  a  certificate  in 
regular  form  from  his  Government  affixed  to  his 
declaration,  and  also  produces,  if  there  is  occasion 
for  it,  a  certificate  proving  that  he  has  answered  to 
the  call  to  the  colours  according  to  the  military  law 
of  his  country,  saving  any  exceptions  provided  for 
by  treaty.     (C.  8,  9,  17,  18,  19.) 

(5)  Naturalized  foreigners. 

The  following  persons  may  be  naturalized : — 

(1)  Foreigners   who   have   obtained  permission   to   establish 

their  "  fixed  place  of  residence "  (e)  in  France  in 
conformity  with  Art.  13  (foUo^Ndng)  after  three  years' 
residence  in  France,  dating  from  the  date  of  their 
petition  to  the  Minister  of  Justice  for  naturalization. 

(2)  Foreigners  who  can  prove  an  uninterrupted  ten   years' 

residence.  Residence  in  a  foreign  country  for  purpose 
of  fulfilling  the  duties  of  an  office  conferred  by  the 
French  Government  counts  as  residence  in  France. 

(3)  Foreigners   who   have   obtained   permission  to   establish 

their  "  fixed  place  of  residence  "  (e)  in  France  after  a 
year's  residence ;  if  they  have  rendered  important 
services  to  France ;  if  they  have  contributed  thereto  (/) 
distinguished  talents;  if  they  have  introduced  either 
an  industry  or  useful  invention ;  if  they  have  created 

(«)  The  word  in  the  French  Ls  "  domicile."  This  word  in  this  section  and  sect.  13 
has  been  held  to  mean  "  the  place  assigned  to  each  person  by  the  civil  law  for  the 
exercise  of  his  civil  rights,"  such  as,  e.g.,  a  right  of  estover.  (S.  (1869),  1. 138  (Court 
of  Cassation).)  It  does  not  mean  "  domicile  "  in  the  English  sense,  which  may  exist 
though  there  is  no  "domicile  "  within  the  meaning  of  this  Article.  (See  S.  (1872), 
I.  238.)  "The  object  of  Art.  13  is  to  show  how  a  foreigner  may  acquire  the 
enjoyment  of  civil  rights.  The  authorization  of  the  Government  is  not  a  con- 
dition precedent  to  his  establishing  a  French  domicile,  but  is  a  means  of  securing 
to  a  resident  in  France  the  civil  rights  which  he  wishes  to  enjoy."  (S.  (1876),  1. 19 
(Court  of  Cassation) ;  see  also  Arts.  102 — III.) 

(/)  I.e.,  to  the  country,  i.e.,  France. 
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industrial  or  other  establishments,  or  businesses  which 
encom-age  agriculture ;  if  they  have  been  attached,  in 
one  way  or  other,  to  the  military  service  in  French 
colonies  and  protectorates. 
(4)  A  foreigner  who  has  married  a  French  woman  after  having 
had  an  authorized  "  fixed  residence  "  for  one  year. 

Claims  for  naturalization  shall  be  dealt  with  (g)  by 
the  head  of  the  executive  after  an  inquiry  as  to  the 
character  of  the  foreigner. 

9.  Every  person  bom  in  France  of  a  foreigner,  and  who  is  not 
resident  there  at  the  time  of  his  coming  of  age,  may,  up  to  the  full 
age  of  twenty -two,  petition  for  permission  to  establish  his  "  fixed 
residence  "  in  France,  and,  if  he  establishes  his  residence  there 
within  a  year  from  the  date  of  his  petition,  he  may  claim  to  be 
a  French  citizen  by  a  written  declaration.  Such  declaration, 
in  order  to  be  valid,  must  be  registered  in  the  office  of  the 
Minister  of  Justice.  Registration  will  be  refused  if  it  appear 
from  the  documents  produced  that  the  declarant  does  not  come 
within  the  terms  of  the  law,  provided  always  he  shall  have 
power  to  appeal  to  the  Civil  Court  in  the  manner  prescribed 
by  Art.  855,  and  the  following,  of  the  Code  of  Procedure. 
Notice  of  refusal,  stating  the  reasons  for  the  same,  must  be 
given  to  the  claimant  within  two  months  from  the  date  of 
his  declaration.  Registration  may,  moreover,  be  refused  to  a 
person  who  complies  with  all  the  conditions  required  by  the  law, 
on  the  ground  that  the  claimant  is  unworthy  thereof  ;  but  in  such 
a  case  the  decision  thereon  must  be  given  within  three  months  of 
the  date  of  the  declaration  by  the  head  of  the  Executive,  acting 
upon  the  advice  of  the  Council  of  State,  and  after  giving  proper 
notice  thereof  to  the  declarant,  or  if  there  has  been  any  dispute  as 
to  the  facts,  then  within  three  months  from  the  day  that  the 
judgment  which  has  dealt  vdth  the  claim  has  become  final. 

The  declarant  may  produce  before  the  Council  of  State  docu- 
ments and  memoranda.  In  default  of  the  above-mentioned  notices, 
given  within  the  times  mentioned,  and  after  the  expiration  of 
such  time,  the  Minister  of  Justice  shall  give  the  declarant,  upon 
his  request,  a  copy  of  his  declaration,  with  a  note  thereon  that  it 
has  been  duly  registered.  The  declaration  shall  take  effect  from 
the  day  that  it  has  been  made,  subject  to  the  annulment  thereof, 
which  may  result  from  a  refusal  to  register. 

The  rules  as  to  registration  prescribed  by  paras.  2  and  3  of 
this  Article  are  applicable  to  declarations  made  for  the  purpose 

(y)  Decret — decision  du  Chef  de  I'Etat,  i.e.,  by  an  administrative  order. 
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of  disclaimiDg  French  nationality,  in  conformity  with  Art.  8, 
paras.  3  and  4,  and  with  Arts.  12  and  18. 

Declarations,  whether  made  to  claim  or  disclaim  French 
nationality,  must,  after  being  registered,  be  inserted  in  the  Bulletin 
des  Lois. 

Nevertheless,  the  omission  of  this  formality  shall  not  prejudice 
the  rights  of  the  declarant.  If  the  person  who  claims  French 
nationality  has  completed  less  than  twenty-one  full  years,  the 
declaration  must  be  made  in  his  name  by  the  father,  or,  if  the 
father  is  dead,  by  the  mother  ;  when  both  father  and  mother  are 
dead,  or  have  been  excluded  from  acting  as  guardian,  or  in  the 
cases  provided  for  by  Arts.  141,  142,  and  143  of  the  Civil  Code, 
the  declaration  must  be  made  by  the  guardian  who  has  been 
authorized  in  this  behalf  by  a  decision  of  the  family  council. 

A  person  also  becomes  a  French  citizen  if,  having  appeared  in 
the  schedule  to  the  census  paper,  he  serves  as  a  recruit  without 
claiming  to  be  a  foreigner. 

10.  Every  person  bom  in  France  or  abroad,  one  of  whose 
parents  has  lost  French  nationality,  may  at  any  age  claim  to  be  a 
French  citizen ;  subject  to  the  conditions  laid  down  in  Art.  9, 
unless,  being  resident  in  France  when  he  came  of  age,  on  being 
called  to  the  colours,  he  claimed  to  be  a  foreigner.     (C.  8,  9,  20.) 

IL  A  foreigner  will  enjoy  in  France  the  same  civil  rights  as  are 
conceded  to  the  French  by  the  treaties  made  with  the  nation  to 
which  he  belongs.  (C.  .4,  16,  726,  912,  980,  2123,  2128 ;  Pr.  69 
and  following;  166,  423,  546,  905 ;  I.  cr.  6  ;  P.  272  ;  F.  105.) 

12.  (4th  June,  1889.) — ^A  woman  who  is  a  foreigner  marrying 
a  Fi"enchman  follows  the  nationality  of  her  husband.  A  woman 
married  to  a  foreigner  who  has  become  naturalized,  and  the 
children  who  are  of  age  of  the  foreigner  so  naturalized  may,  if 
they  ask  for  it,  acquire  French  citizenship  by  the  same  decret  which 
conferred  it  upon  the  husband,  father,  or  mother,  without  having 
to  fulfil  the  condition  of  residence  {i),  or  else  as  result  of  declaration 
which  must  be  made  by  them  in  the  terms  and  under  the  con- 
ditions mentioned  in  Art.  9. 

Minor  children  become  French  if  their  father  has  become 
naturalized,  or  if  their  mother  (who  survived  their  father)  became 
naturalized ;  unless  during  the  year  which  follows  theii*  coming  of 
age  they  decline  such  citizenship  by  conforming  to  the  provisions 
of  Art.  8,  para.  4.     (C.  17,  18.) 

(•)  See  Art.  8,  note. 


CONCERNING  THE  ENJOYMENT  AND  LOSS  OP  CiViL  RIGHTS. 

13.  (Law,  26th  June,  1889.) — A  foreigner  who  has  been  autho- 
rized by  decret  {k)  to  establish  his  "  fixed  place  of  residence  "  (/)  in 
France  will  enjoy  therein  all  civil  rights.  The  effect  of  such 
authorization  ceases  at  the  end  of  five  years  if  the  foreigner  does 
not  ask  to  be  naturalized,  or  if  such  request  is  refused.  If  he  dies 
before  naturalization,  the  permission  to  establish  a  "  fixed  place  of 
residence"  (/)  granted  to  him,  and  the  period  of  residence  which 
has  followed,  shall  count  in  favour  of  the  wife  and  such  of  the 
children  who  were  minors  at  the  time  that  such  permission  was 
granted.     (C.  8,  102.) 

14.  A  foreigner,  even  if  he  does  not  reside  in  France,  may  be 
compelled  (m)  to  appear  before  French  Courts  to  cai'ry  out  obli- 
gations contracted  by  him  in  France  with  a  Frenchman.  He  may 
be  compelled  to  appear  (;«)  before  the  tribunals  of  France  on 
account  of  obligations  contracted  by  him  abroad  towards  a  French- 
man.    (C.  15 ;  Pr.  59,  69,  70.) 

15.  A  French  citizen  may  be  compelled  (m)  to  appear  before  a 
French  Court  on  account  of  obligations  entered  into  by  him 
abroad  even  when  with  a  foreigner.  (C.  3,  16 ;  Pr.  69,  166,  167, 
423,517,522;  I.  cr.  5,  7.) 

16.  (Law,  5th  March,  1895.)— A  foreigner  who  is  the  principal 
plaintiff  or  intervener  must  give  security  in  all  matters  for  costs 
and  damages  of  the  suit,  unless  he  owns  immovables  (w)  of  a 
sufficient  value  to  secure  their  payment.  (C.  15,  2040  and  fol- 
lowing ;  Pr.  166  and  following ;  517  and  following ;  T.  75.) 

Chapter  II. 

Of  the  Loss  of  Civil  Rights. 

Section  I. 

0/  the  Loss  of  Civil  Rights  by  the  Loss  of  French  Citizenship. 

17.  (Law,  26th  June,  1889.)— The  following  persons  lose 
French  nationality : — 

(1)   A  French  citizen  naturalized  abroad,  or  one  who  on  his 
own  request  acquires  a  foreign  nationality  through  the 

{k)  See  note  {jg)  to  Art.  8. 

{t)  See  note  {e)  to  Art.  8. 

(/»)  The  French  words  "citer"  and  "traduire"  are  used  indifferently  of  civil 
and  criminal  procedure.  I  have  iised  a  neutral  expression,  *'  compelled  to  appear," 
though  clumsy,  to  include  both.  The  references  to  both  the  Criminal  and  Civil 
Codes  of  Procedure  show  that  it  applies  to  both. 

(n)  See  Arts.  617—626  for  definition  of  immovables. 
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operation  of  law.  If  he  is  still  liable  to  tlie  obligation 
of  military  service  under  the  colours,  naturalization 
abroad  will  only  have  the  effect  of  losing  French  nation- 
ality when  such  naturalization  has  been  permitted  by  the 
French  Government. 

(2)  The  French  citizen  who  has  declined  French   natiouality 

in  the  cases  provided  for  by  para.  4  of  Art.  8,  and  by 
Arts.  12  and  18. 

(3)  The  French  citizen  who,  having  accepted  public  functions 

conferred  by  a  foreign  Government,  retains  them,  not- 
withstanding the  orders  of  the  French  Government  to 
resign  them  within  a  fixed  time. 

(4)  The   French  citizen  who  enters  a  foreign  military  service 

without  permission  of  the  Government,  provided  always, 
that  this  shall  not  affect  his  liabilities  under  the  penal 
laws  affecting  a  French  citizen  who  withdraws  himself' 
from  the  obligations  of  mihtary  law.     (C.  21 ;  Pr.  75.) 

18.  (Law,  26th  June,  1889.)— French  nationality  may  be  reac- 
quired by  a  French  citizen  who  has  lost  it,  provided  that  he  resides 
in  France,  by  obtaining  a  decret  for  his  restoration  thereto  (o). 
French  nationality  may  be  granted  by  the  same  decret  to  his  wife, 
and  to  such  children  as  have  obtained  their  majority  if  they 
request  it.  Minor  children  of  a  father  or  mother  who  has  been 
restored  to  French  nationality  become  French  unless  they  decline 
to  be  so,  during  the  year  following  their  attaining  their  majority, 
by  complying  with  the  provisions  of  Art.  8,  para.  4.    (C.  8,  17,  20.) 

19.  (Law,  26th  June,  1889.) — A  French  woman  who  marries 
a  foreigner  follows  the  nationality  of  her  husband,  unless  her 
marriage  does  not  confer  upon  her  the  nationality  of  her  husband ; 
in  which  case  she  remains  French.  If  her  marriage  is  dissolved 
by  her  husband's  death,  or  by  a  divorce,  she  can  re-acquire  French 
nationality  by  permission  of  the  Government,  provided  she  resides 
in  France,  or  re-enters  it  after  making  a  declaration  that  she 
intends  to  settle  there.  When  the  marriage  happens  to  have 
been  dissolved  by  the  husband's  death,  the  same  decret  whereby 
she  re-acquires  French  nationality  may,  if  she  asks  it,  confer  it 
on  her  minor  children,  or  such  nationality  may  be  conferred  by  a 
later  decret  if  the  request  is  made  by  a  guardian  after  ha^•ing 
obtained  the  approval  of  the  family  council.     (C.  20.) 

20.  (Law,  26th  June,  1889.) — Persons  who  may  acquire  French 
nationality  in  the  cases  provided  for  by  Arts.  9,  10,  18  and  19,  can 

(o)  See  note  {g)  to  Art.  8. 
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only  take  advantage  of  the  rights  which  have  become  open  to  them 
from  the  date  of  its  acquisition. 

21.  (Law,  2bth  June,  1889.) — A  Frenchman  who  enters  auy 
foreign  military  service  without  having  obtained  the  permission  of 
the  Q-overnment  cannot  re-enter  France,  except  by  virtue  of  a 
permission  given  by  decret  (;j),  and  cannot  re-acquire  French 
nationality  except  by  fulfilling  the  conditions  of  ordinary  naturali- 
zation required  from  a  foreigner  in  France.     (C.  8,  17.) 


Section  II. 

Of  the  loss  of  Civil  rights  as  the  result  of  Judicial  sentences, 
to  33.     Repealed  by  the  Law  ofZlst  May^  1854.) 


(22 


Title  II. 

OF  THE  RECORDS  OF  THE  CIVIL  STATUS  DEPARTMENT {^). 


Chapter  I. 
General  Bules. 

34.  Each  record  of  the  Civil  Status  Department  shall  state 
the  year,  the  day  and  the  hour  on  which  it  is  made,  the  Christian 
names,  the  surnames,  the  age,  occupation  and  fixed  residence  of 
all  the  persons  mentioned  .  therein.  (C.  42 — 57  and  following  ; 
7r),  79  and  following ;  88  and  following.) 

35.  Civil  status  officers  must  not  let  anything  be  put  into  the 
records  they  make,  whether  by  way  of  note,  or  in  any  other  form, 
except  what  the  parties  appearing  before  them  are  required  by  law 
to  declare.    (C.  42,  55  and  following;  78,  85,  335,  340,  341,  1347.) 

36.  When  the  parties  concerned  are  not  obliged  by  law  to 
appear  personally  they  can  be  represented  by  a  person  f urnishel 
with  a  special  and  authentic  (r)  power  of  attorney.  (C.  41,  75, 
294,  1317,  1894  and  following;  1987.) 

37.  Witnesses  to  records  of  the  Civil  Status  Department  must 
be  at  least  twenty-one  years  of  age ;  they  may  either  be  related 
or  not  to  the  parties,  and  be  of  either  sex ;  they  may  be  chosen 

(j?)  See  note  (g)  to  Art.  8. 

[q)  These  contain,  besides  records  of  births,  deaths  and  marriages,  records  of  the 
adoption  of  children  or  recognition  of  illegitimate  children  and  of  divorces. 
(r)  Drawn  up  before  a  notary.     (See  Art.  1317.) 


Repealed  in 
Mauritius  by 
26,  1890, 
sect.  140, 
Schedule  A. 
Seychelles, 
4  of  1893, 
sect.  134, 
Schedule  A. 
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by  the  parties  concerned ;  but  husband  and  wife  cannot  both  be 
witnesses  to  the  same  record.  (C.  39,  46,  56,  71,  75,  95,  980  ; 
Pr.  28,  34,  42  and  following.) 

38.  The  officer  of  civil  status  must  read  the  record  to  the 
parties,  or  to  their  proxy,  and  to  the  witnesses,  and  shall  state 
therein  that  he  has  fulfilled  this  formality.  (C.  36  and  following ; 
39  and  50.) 

39.  These  records  must  be  signed  by  the  officer  of  civil  status, 
by  the  parties  and  their  witnesses  ;  otherwise  the  reasons  preventing 
the  parties  and  their  witnesses  signing  must  be  stated.     (C.  38,  50.) 

40.  The  records  of  the  Civil  Status  Department  must  be 
written  in  each  commune  in  one  or  more  registers,  which  must  be 
kept  in  duplicate.     (C.  42,  50,  52,  63,  171,  198 ;  Pr.  192.) 

41.  The  registers  shall  be  paged  throughout ;  each  page  shall  be 
initialled  by  the  presiding  judge  of  the  Court  of  First  Instance, 
or  by  the  judge  who  takes  his  place.     (C.  63.) 

42.  The  records  shall  be  inscribed  into  the  registers  consecu- 
tively, without  any  blank  space.  Erasures  and  interlineations  are 
to  be  authenticated,  and  signed  in  the  same  way  as  the  body  of 
the  document.  No  abbreviations  are  to  be  used,  and  no  date  is  to 
be  written  in  figures.     (C.  39,  50.) 

43.  The  registers  are  to  be  closed  and  ended  by  the  officer  of 
civil  status  at  the  end  of  each  year,  and  within  a  month  one  of 
the  duplicates  must  be  deposited  in  the  archives  of  the  commune, 
and  the  other  in  the  registry  of  the  Court  of  First  Instance.  (50 
and  following ;  53.) 

44.  All  powers  of  attorney  and  other  documents  that  have  to 
be  attached  to  the  records  of  civil  status  must,  after  being 
initialled  by  the  person  who  has  produced  them  and  the  officer  of 
civil  status,  be  deposited  at  the  registry,  together  with  the 
duplicate  copy  of  the  register,  which  has  to  be  deposited  there. 
(C.  m,  53,  68,  70,  73.) 

45.  Every  person  has  a  right  to  obtain  extracts  of  these  registers 
from  the  persons  with  whom  the  registers  have  been  deposited.  Copy 
extracts  of  the  registers  delivered  and  authenticated  by  the 
President  of  the  Tribunal  of  First  Instance,  or  the  judge  who  is 
taking  his  place,  shall  be  evidence  of  the  facts  contained  therein 
until  a  plea  of  falsity  (.s)  has  been  entered.     (Law,  17th  August, 


(«)  "  Inscription  de  faux."     This  plea  can  only  be  entered  as  incident  to  another 
proceeding,  and  cannot  commence  an  original  proceeding.     (See  Fuzier- Hermann's 
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1897.)  Such  extracts  shall  state,  in  words  and  not  in  figures,  the 
date  on  which  they  have  been  made.  (0.  99  and  following;  319, 
1317, 1319,  1334  and  following ;  Pr.  245 ;  I.  or.  448  and  following.) 

46.  When  no  records  have  ever  existed  or  the  same  have  been 
lost,  documentary  and  verbal  evidence  may  be  given.  Under  such 
circumstances,  mai*riages,  births  and  deaths  may  be  proved  either 
by  books  containing  memoranda  of  or  by  papers  emanating  from 
deceased  fathers  or  mothers  of  the  parties  concerned,  or  else  by 
witnesses.  (0.  53,  194,  323  and  following;  341,  1331,  1348; 
Pr.  252  and  following.) 

47.  Every  civil  status  record  made  abroad  as  to  French  citizens 
or  as  to  foreigners  is  valid  if  it  has  been  drawn  up  in  the  form 
usual  in  the  particular  country.  (Law,  8th  June,  1893.)  When- 
ever any  one  of  such  records  dealing  with  French  citizens  is 
transmitted  to  the  Foreign  Office,  it  must  be  kept  there  for  the 
purpose  of  copies  being  given  of  the  same.     (C.  3, 48, 59, 170,  999.) 

48.  Every  record  of  civil  status  (t)  of  a  French  citizen  in  a 
foreign  country  will  be  valid  if  it  has  been  made  in  accordance 
with  French  law  by  a  French  diplomatic  agent  or  consul.  (Law, 
8th  June,  1893.)  A  duplicate  of  the  civil  records  kept  by  such 
agent  shall  be  sent  to  the  Foreign  Office  at  the  end  of  every  year, 
and  shall  be  kept  there  for  the  purpose  of  giving  copies  of  the 
same.     (0.  170,  171,  999.) 

49.  Whenever  a  memorandum  of  a  civil  record  ought  to  be  made 
in  the  mai'gin  of  one  already  made,  such  memorandum  shall  be 
made  as  part  of  the  official  duties  of  the  officer  of  civil  status.  The 
officer  of  the  civil  status  who  has  drawn  up  or  transcribed  the 
record,  which  necessitates  such  memorandum,  must  make  such 
memorandum  in  the  registers  in  his  possession  within  three  days. 

Within  the  same  time  he  must  send  a  notice  thereof  to  the 
Procureur  of  the  Republic  of  his  district,  and  it  will  be  the  latter's 
duty  to  see  that  an  identical  memorandum  is  made  on  the 
archives  of  the  communes  or  on  those  in  the  registries,  or  in  any 
other  public  record  offices. 

50.  Every  breach  of  the  above  Articles  on  the  part  of  the  officials 
therein  mentioned  shall  be  prosecuted  in  the  Tribunal  of  First 
Instance,  and  punished  by  a  fine  not  exceeding  one  hundred  francs. 

(C.  53.) 

edition  of  the  Code  under  Art.  1319,  sect.  3  of  the  notes.)    There  is  a  whole  title 
in  the  Code  of  Procedure  dealing  with  this  plea  and  how  it  is  to  be  dealt  with 
when  admitted.     (Title  XI.  Arts.  214—251.) 
(t)  See  note  to  head  of  title. 
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51.  Every  custodian  of  the  records  shall  be  civilly  responsible 
for  alterations  made  therein  without  prejudice  to  his  right  of 
action,  if  any,  against  the  authors  of  the  alterations.  (C.  52,  1832 
and  following.) 

52.  Every  alteration,  every  error  in  the  civil  status  records, 
every  record  of  the  same  on  a  loose  sheet  or  otherwise  than  in  the 
registers  kept  for  this  purpose,  gives  rise  to  a  right  of  action  in 
damages  on  the  part  of  the  person  concerned  without  prejudice  to 
the  penalties  imposed  by  the  penal  code.  (C.  1149  ;  Pr.  214  and 
following ;  I.  cr.  448  and  following ;  P.  145  and  following ;  192.) 

53.  It  shall  be  the  duty  of  the  Procureur  of  the  Republic  at  the 
(^ourt  of  First  Instance  to  examine  the  state  of  the  registers  at  the 
time  of  their  deposit  at  the  registry,  and  draw  up  a  short  report  of 
the  result  of  the  examination.  It  shall  be  his  duty  to  bring  before 
the  Court  any  breaches  of  law  or  any  crimes  committed  by  the 
officer  of  the  civil  status,  and  to  require  that  they  should  be  fined. 
(C.  50,  99  ;  I.  cr.  22,  32  and  foUowing  ;  47,  182 ;  T.  cr.  121.) 

54.  Whenever  the  Court  of  First  Instance  has  dealt  with  a 
matter  relating  to  the  records  of  the  civil  status,  the  parties 
concerned  may  appeal.     (C.  100,  1351 ;  Pr.  474  and  following.) 


Chapter  II. 
As  TO  iHE  Registration  of  Births. 

55.  Declarations  of  birth  shall  be  made  within  three  days  of  the 
birth  to  the  officer  of  civil  status  of  the  place  in  which  it  took 
place,  and  the  child  shall  be  produced  to  him.  (C.  56,  59,  92,  99  ; 
P.  34b.) 

56.  The  father  must  make  the  declaration  of  birth,  or,  in  default, 
it  must  be  made  by  doctors  in  medicine  or  sm'gery,  mid  wives, 
officers  of  public  health,  or  such  other  persons  as  were  present  at 
the  birth ;  when  the  mother  has  not  been  delivered  at  her  usual 
place  of  residence,  the  declaration  must  be  made  by  the  person  at 
whose  house  she  was  delivered.  The  record  of  the  birth  must  be 
drawn  up  immediately  and  witnessed  by  two  witnesses.  (C.  37 
and  foUowing ;  59  ;  P.  259,  346.) 

57.  The  record  of  the  birth  shall  state  the  day,  the  hour  and 
the  place  of  the  birth,  the  sex  of  the  infant  and  the  Christian  names 
which  it  is  proposed  to  give  him ;  the  Christian  names,  occupations 
and  fixed  residences  of  the  father,  mother  and  witnesses.  (C.  34 
and  following ;  79,  334,  340  and  following.) 
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58,  Every  person  who  has  found  a  newly-bom  infant  is  required 
to  leave  it  with  the  officer  of  civil  status,  together  with  the  clothes 
and  other  things  found  with  the  child,  and  must  state  all  the 
circumstances  as  to  the  time  when  and  as  to  the  place  in  which  he 
found  it.  A  full  written  report  shall  be  drawn  up  thereof,  which 
shall  also  state  the  apparent  age  of  the  child,  its  sex,  the  names 
which  it  is  given,  and  the  civil  authority  to  which  it  is  handed 
over.  This  report  shall  be  ^VTitten  in  the  registers.  (C.  40  and 
following  ;  P.  347  and  following.) 

59,  (Law,  8th  June,  1893.) — If  a  birth  takes  place  during  the 
course  of  a  voyage,  a  record  thereof  shall  be  drawn  up  within  three 
days  of  the  birth  in  presence  of  the  father,  if  he  is  on  board,  and 
two  witnesses  chosen  from  the  officers  of  the  vessel,  or,  if  there  are 
none,  from  the  crew.  If  the  birth  takes  place  during  a  stay 
in  port  the  record  must  be  drawn  up  in  the  same  manner  when- 
ever it  is  impossible  to  communicate  with  the  shore,  or,  in  case  it 
is  a  foreign  port,  should  there  be  no  diplomatic  or  consular  agent 
invested  with  the  functions  of  an  officer  of  civil  status,  this 
record  must  be  drawn  up  by  the  following  person — to  wit,  on  a 
vessel  belonging  to  the  State,  by  an  officer  of  the  Commissariat 
de  la  Marine,  or  by  the  captain,  or  the  person  acting  as  such ;  on 
other  vessels,  by  captain,  master,  or  owner,  or  the  person  acting  as 
such.  The  record  must  state  under  which  of  the  circumstances 
mentioned  above  it  has  been  drawn  up.  The  record  must  be 
drawn  up  on  the  document  containing  the  list  of  the  ship's  com- 
pany, and  at  the  end  thereof.     (C.  34,  86,  87.) 

60,  (Law,  8th  June,  1893.) — At  the  first  port  the  vessel  shall 
put  in  at,  other  than  the  port  of  paying  off,  the  officer  who  has 
drawn  up  the  record  must  deposit  two  certified  copies  of  each 
record  of  birth  that  has  been  drawn  up  on  board.  If  the  port  is 
a  French  one,  and  the  vessel  belongs  to  the  State,  such  copies 
must  be  deposited  at  the  Bureau  des  Armements.  Other  vessels 
shall  deposit  them  at  the  Bureau  de  I'lnscription  Maritime. 
If  the  port  is  a  foreign  poii;,  such  copies  must  be  deposited  with 
the  French  consul.  Should  the  vessel  be  at  a  port  where  there  is 
no  Bureau  des  Armements,  Bureau  de  I'lnscription  Maritime, 
or  consul,  then  they  must  be  deposited  at  the  next  port  at  which 
the  vessel  touches  or  stays.  One  of  the  certified  copies  which  have 
been  deposited  shall  be  sent  to  the  Ministre  de  la  Marine,  who 
will  forward  it  to  the  officer  of  the  civil  status  at  the  last  fixed 
residence  of  the  father  of  the  child — or  of  the  mother,  if  the  father 
is  unknown — that  it,  also,  may  be  transcribed  into  the  registers. 
If  the  last  fixed  residence  cannot  be  found,  or  if  it  is  outside 
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France,  then  the  copy  shall  be  transcribed  in  Paris.  The  other 
certified  copy  must  be  deposited  in  the  archives  of  the  consulate 
or  in  the  Bureau  de  I'Inscription  Maritime.  The  Commissaires 
de  I'Inscription  Maritime  or  the  consuls  must  make  a  memo- 
randum on  the  margin  of  the  original  records  that  copies  have 
been  sent  and  deposits  made  in  compliance  with  the  regulations 
contained  in  this  Article.     (C.  87,  90,  91.) 

61.  (Law,  8th  June,  1893.) — On  the  arrival  of  a  vessel  at  its 
port  of  paying  off  the  officer  who  made  the  record  must  deposit 
with  ship's  articles  a  certified  copy  of  all  the  records  of  birth 
drawn  up  on  board  which  have  not  already  been  deposited  in 
conformity  with  the  regulations  contained  in  the  previous  Article. 
This  deposit  must  be  made  by  the  vessel  belonging  to  the  State  at 
the  Bureau  des  Armements,  and  by  other  vessels  at  the  Bureau 
de  I'Inscription  Maritime.  The  copy  then  deposited  shall  be  sent 
to  the  Ministre  de  la  Marine,  who  will  forward  it,  as  mentioned  in 
the  preceding  Article.     (C.  87.) 

62.  (Law,  8th  June,  1893.) — The  record  of  an  acknowledgment 
of  an  illegitimate  child  must  be  inscribed  on  the  registers  on  the 
date  thereof,  and  a  memorandum  thereof  made  on  the  margin  of 
the  record  of  the  birth,  if  there  is  such  a  record.  Under  the 
circumstances  mentioned  in  Art.  58,  the  acknowledgment  can  be 
taken  by  the  officers  whose  duty  it  is  under  the  Article  to  take 
records,  and  in  the  manner  therein  pro^*ided.  The  provisions  of 
Arts.  60  and  61  as  to  the  deposit  of  records  and  forwarding  of  the 
same  apply  to  such  cases.  Every  time  a  certified  copy  is  sent  to 
the  Ministre  de  la  Marine,  he  must  forward  it  by  preference  to  the 
officer  of  civil  status  of  the  place  wliere  the  record  of  the  birth  was 
drawn  up  or  transcribed,  if  the  place  thereof  is  known.     (C.  87.) 


Chapter  III. 

Of  Marriage  Records. 

63.  The  officer  of  the  civil  status  before  celebrating  a  marriage 
must  publisli  the  banns  twice  before  the  door  of  the  Maison 
Commune,  at  an  interval  of  eight  days.  The  banns  and  the 
record  made  thereof  must  give  the  Christian  names,  the  surnames, 
the  condition  in  life  and  the  places  of  fixed  residence,  of  the  future 
spouses ;  state  whether  they  are  of  age  or  minoi*s,  and  the  Christian 
names,  condition  of  life,  of  their  respective  fathers  and  mothers. 
The  record  shall  state,  moreover,  the  days,  and  the  plsice  and  hour 
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of  the  publication  of  the  banns.  The  record  shall  be  written  in  a 
special  register,  which  must  be  paged  and  initialled  as  mentioned 
in  Art.  41,  and  deposited  at  the  Registry  of  the  Tribunal  of  the 
Arrondissement  («0-  (C.  64  and  following;  69,  94,  166  and 
following;  192  and  following;  388,488.) 

64.  An  extract  of  the  record  of  the  publication  of  the  banns 
shall  be  posted  at  the  door  of  the  Maison  Commune,  and  shall 
remain  there  during  the  interval  between  the  one  publication  and 
the  other.  The  maniage  cannot  be  celebrated  until  the  third  day 
after  the  second  publication.  The  day  of  the  publication  shall  not 
be  included  in  the  reckoning.     (C.  192  and  following.) 

65.  If  the  marriage  has  not  been  celebrated  within  a  year, 
reckoning  from  the  expiration  of  the  third  day  after  the  last 
publication  of  the  banns,  it  cannot  be  celebrated  without  a  new 
proclamation  of  banns  in  the  manner  above  prescribed.  (C.  63 
and  following.) 

66.  Both  the  original  of  a  notice  of  opposition  to  a  marriage 
and  the  copy  thereof  must  be  signed  by  those  opposing  the  mar- 
riage, or  by  the  persons  authorized  in  this  behalf,  by  a  special 
authenticated  {x)  power.  The  notices,  with  a  copy  of  the  power 
of  attorney,  must  be  served  on  the  parties  personally,  or  at  their 
fixed  residences,  and  the  officer  of  civil  status  shall  put  his  risa 
upon  the  original.  (C.  67  and  following;  172  and  following; 
Pr.  61,  68.) 

67.  The  officer  of  civil  status  shall  immediately  make  a  short 
memorandum  of  the  nature  of  opposition  upon  the  register  of 
banns ;  if  he  receives  any  certified  copies  of  any  judgments,  or 
notices  of  withdrawal  of  opposition,  he  must  make  a  memorandum 
thereof  on  the  margin  of  the  page  on  which  he  has  inscribed  the 
notice  of  opposition. 

68.  A  civil  status  officer  must  not  celebrate  a  marriage  when 
there  is  a  notice  of  opposition  unless  the  same  is  withdrawn  ;  if  he 
does  so,  he  is  liable  to  a  fine  of  300  francs,  and  to  pay  all  damages 
that  may  result.     (C.  76.) 

69.  When  there  is  no  notice  of  opposition  the  record  of  the 
marriage  shall  state  this  fact.  If  the  banns  have  been  published 
in  more  than  one  commune,  the  parties  must  produce  a  certificate 
from  the  civil  status  officer  of  each  such  commune  that  there  is  no 
opposition  to  the  marriage.     (C.  76,  166  and  following.) 


(m)  One  of  the  districts  into  which  France  is  divided  for  civil  purposes. 
{x)  Drawn  up  by  a  notary.     (See  Art.  1317.) 
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70.  (Law,  17th  August,  1897.) — The  officer  of  the  civil  status 
shall  require  the  certificate  of  hirth  of  each  of  the  future  spouses. 
If  the  certificate  has  been  given  in  France,  it  must  not  have  been 
given  over  three  months  before ;  if  it  has  been  given  in  a  colony 
or  by  a  consul,  it  must  not  have  been  given  over  six  months  before. 
If  either  of  the  betrothed  is  unable  to  procure  such  a  certificate,  he 
can  supply  its  place  by  a  certificate  of  identity  given  either  by 
the  juge  de  paix  of  his  birthplace,  or  by  the  juge  de  paix  of 
the  place  of  his  fixed  residence.  (0.  71  and  following ;  155 ; 
T.  16,  78.)     . 

71.  The  certificate  of  identity  must  contain  a  declaration  by 
seven  witnesses  of  either  sex,  who  may  be  either  relatives  or 
strangers,  respecting  the  Christian  names,  surname,  condition  in 
life  and  fixed  residence  of  the  future  spouse,  and  as  to  those  of 
his  father  and  mother,  if  known ;  as  to  the  place,  and,  as  far  as 
possible,  the  date,  of  his  birth,  and  the  reasons  rendering  it  impos- 
sible to  produce  a  certificate  of  birth.  The  witnesses  and  judge 
must  sign  such  certificate  of  identity.  If  any  of  the  witnesses 
cannot  sign  their  names,  the  certificate  shall  state  so.  (C.  70,  72, 
155  ;  T.  16,  78.) 

72.  The  certificate  of  identity  must  be  laid  before  the  Tribunal 
of  First  Instance  of  the  place  where  the  marriage  is  to  take  place. 
The  Court,  after  having  heard  the  Procureur  of  the  Republic, 
shall  give  or  refuse  its  consent  thereto  according  as  it  considers  the 
statements  of  the  witnesses,  and  the  reasons  given,  for  its  being 
impossible  to  produce  a  certificate  of  birth,  adequate  or  inadequate. 

73.  The  authenticated  {y)  consent  of  the  father  and  mother,  or 
of  the  grandparents,  or  if  there  are  none,  of  the  family  must  state 
the  Christian  names,  surnames,  condition  of  life  and  fixed  residence 
of  the  persons  to  be  married,  and  also  of  all  those  who  are  parties 
thereto,  and  theu'  degree  of  relationship  to  the  parties.  (Law, 
20th  June,  1896.)  Except  in  the  case  provided  for  by  Art.  160, 
this  consent  must  be  given  either  before  a  notary,  or  before  the 
civil  status  officer  of  the  place  of  the  ascendant's  (s)  fixed  residence. 
Abroad  it  may  be  given  before  a  diplomatic  or  consular  agent. 
(C.  148  and  following;  160,  182  and  following;  1317;  P.  193.) 

74.  A  maniage  must  be  celebrated  in  the  commune  in  which 
one  of  the  parties  to  the  marriage  has  a  fixed  residence.  A  fixed 
residence  for  marriage  purposes  is  acquired  by  six  months  con- 


(y)  See  note  to  Arte.  66  and  1317. 

[z)  E.g.,  the  father's,  mother's,  or  grandparents'. 


OF  THE  RECORDS  OF  THE  CIVIL  STATUS  DEPARTMENT. 


17 


tinuous  residence  in  the  same  commune.     (C.  97,  102  and  follow- 
ing; 165,  167,  191.) 

75.  The  period  required  for  the  publication  of  the  banns  having 
elapsed,  the  ofiBcer  of  civil  status  must  read  at  the  Maison  Commune 
to  the  parties  to  the  marriage,  on  the  day  fixed  by  them  for  its  cele- 
bration, in  the  presence  of  four  witnesses,  who  need  not  necessarily 
he  relatives,  both  the  documents  above  mentioned  respecting  their 
civil  status  and  respecting  the  formalities  of  marriage,  and  also 
that  part  of  chapter  of  the  title  "  Marriage"  which  deals  with  the 
mutual  rights  and  duties  of  married  persons.  He  must  inform  the 
parties  intending  to  be  married,  and  also  the  persons  who  consent 
to  the  marriage  (if  they  are  present),  that  the  law  requires  them 
to  state  whether  there  is  a  marriage  contract,  and  if  they  reply 
aflfirmatively,  they  must  state  the  date  of  the  contract  and  the  name 
and  address  of  the  notary  who  drew  it.  The  civil  status  officer 
shall  require  each  of  the  parties  to  the  marriage  in  turn  to  declare 
that  they  take  each  other  for  husband  and  wife ;  he  will  then 
pronounce  them  married  in  the  name  of  the  law,  and  will 
stmightway  draw  up  the  marriage  record.  (C.  37,  65,  165,  191, 
212  and  following  ;  P.  193  and  following  ;  199  and  following.) 

76.  The  record  of  the  marriage  must  state — 

(1)  The  Christian  names,  surnames,  condition  in  life,  age 

place  of  birth  and  fixed  residence  of  the  spouses. 

(2)  Whether  they  are  of  age  or  not. 

(3)  The  Christian  names,  surnames,  condition   in   life  and 

fixed  residences  of  their  fathers  and  mothers. 

(4)  The  consent  of  the  fathers  and  mothers,  grandparents,  and 

that  of  the  family,  whenever  such  consents  may  be 
necessary. 

(5)  Any  "respectful   requests  for  advice"   that  have  been 

made  (a). 

(6)  The  fact  of  the  publication  of  the  banns  in  the  district  of 

the  various  fixed  residences. 

(7)  Any  notices  of  opposition  that  have  been  given,  their 

withdrawal,   or    the    fact    that    there    has    been    no 
opposition. 

(8)  The  declaration  by  the  contracting  parties  that  they  take 

one  another  for  husband  and  wife,  and  that  the  public 
officer  has  pronounced  them  married. 

(9)  The  Christian  names,  surnames,  age,  condition  in  life  and 

fixed  residences  of  the  witnesses,  and  their  statement 


w. 


{a)  See  Art.  151. 
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(if  they  are  relatives  or  connections  by  marriage  of 
either  party)  as  to  the  party  to  whom  they  are  related 
or  with  whom  connected,  and  the  exact  nature  of  the 
relationship. 
(10)  The  answer  given  to  the  question  prescribed  by  the  pre- 
ceding Article  as  to  whether  a  marriage  contract  has  been 
entered  into  or  not,  and  as  accurately  as  possible  the  date 
of  the  marriage  contract  (if  there  is  one),  together  with 
the  fuU  names  and  address  of  the  notary  who  drew  it 
up,  all  of  which  is  required  under  the  penalty  fixed  by 
Art.  50,  such  penalty  to  be  paid  by  the  ofiicer  of  civil 
status.  If  the  answer  has  been  omitted  or  is  erroneously 
stated,  the  Procureur  of  the  Republic  can  require  the 
record  to  be  rectified  as  far  as  this  omission  or  error  is 
concerned;  without  prejudice  to  the  rights  of  the  parties 
concerned  to  have  the  record  rectified  under  Art.  99. 
(Law,  17th  Aug.  1897.)  A  memorandum  of  the  cele- 
bration of  the  marriage  shall  be  made  in  the  margin 
of  the  record  of  the  birth  of  each  of  the  spouses. 


Chapter  IV. 
Of  Records  of  Deaths. 

77.  No  burial  may  take  place  without  the  permission  of  the 
officer  of  civil  status,  who  shall  give  the  same  on  unstamped  paper 
and  without  fee.  This  permission  can  only  be  given  after  he  has 
gone  to  the  dead  body  and  satisfied  himself  of  the  death,  viz., 
within  twenty-four  liours  of  the  decease,  except  in  cases  provided 
for  by  the  police  regulations.     (C.  81,  96  ;  I.  cr.  44  ;  P.  458.) 

78.  The  record  of  the  death  must  be  drawn  up  by  the  officer  of 
civil  status  on  the  statements  of  two  witnesses.  These  witnesses 
must  be,  if  possible,  the  nearest  relations  or  neighbours.  When 
a  person  has  died  elsewhere  than  in  his  own  house,  the  person  in 
whose  house  the  death  took  place  shall  be  one  of  the  witnesses,  and 
a  relation  or  third  person.     (C.  34,  50  and  following.) 

79.  The  record  of  the  death  must  contain  the  full  names,  the 
age,  the  condition  in  life  and  place  of  abode  of  the  deceased,  and 
shall  state  if  the  deceased  was  a  married  man  or  a  widower  or  a 
widow,  the  full  name  of  the  deceased's  husband  or  wife,  the  full 
names  and  age,  condition  in  life  and  place  of  abode  of  those  who 
declare  the  death,  aud  also  their  exact  relationship  to  the  deceased 
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(should  they  be  relatives).  The  record  must  coutain,  moreover,  so 
far  as  it  can  be  ascertained,  the  full  name  of  the  father  and  the 
mother  of  the  deceased  and  their  condition  in  life  and  place  of 
abode,  and  also  the  place  where  the  deceased  was  born. 

80.  (Law,  8th  June,  1893.) — When  a  death  takes  place  in  a 
hospital,  in  a  place  provided  by  the  public  health  authorities,  in  a 
naval  hospital,  in  a  public  civil  institution,  or  in  any  other  public 
institution  either  in  France,  in  the  colonies,  or  in  a  protectorate, 
the  managers,  administrators,  or  masters  of  such  hospitals  and 
institutions  must  give  notice  of  the  death  within  twenty- four  hours 
to  the  officer  of  the  civil  status.  Th«  said  officer  must  repair  to 
the  spot  and  satisfy  himself  of  the  death  by  seeing  the  body,  and 
must  then  draw  up  a  record  thereof,  in  conformity  with  the  pro- 
visions of  the  preceding  Article,  from  the  statements  made  to  him 
and  the  information  he  has  obtained.  A  register  shall  be  kept  by 
such  hospital,  by  the  place  provided  by  the  public  health  authorities, 
and  by  the  said  institutions,  in  which  such  statements  and  infor- 
mation shall  be  put  down.  As  soon  as  possible  a  certified  copy  of 
the  record  shall  be  sent  by  the  civil  status  officer  to  the  civil  status 
officer  of  the  deceased's  last  place  of  fixed  residence.  This  certified 
copy  shall  immediately  be  transcribed  into  the  registers.  (C.  -M, 
m,  97 ;  P.  358,  359.) 

81.  When  there  are  any  marks  on  the  body  to  indicate  that  death 
took  place  by  violence,  or  there  are  other  suspicious  circumstances, 
burial  shall  not  take  place  until  an  officer  of  police,  assisted  by  a 
doctor  of  medicine  or  a  surgeon,  has  drawn  up  a  report  of  the  state 
of  the  body  and  of  the  circumstances  relative  to  the  death,  and  also 
any  information  that  he  may  glean  as  to  the  Christian  names,  the 
surname,  age,  condition  in  life,  birthplace,  and  place  of  abode  of 
the  deceased.  (C.  82,  85 ;  I.  cr.  44  and  following ;  P.  358  and 
following;  T.  cr.  121.) 

82.  It  is  the  duty  of  the  officer  of  police  to  transmit  immediately 
all  the  information  contained  in  his  report  to  the  officer  of  civil 
status  of  the  place  where  the  death  took  place,  and  the  latter  will 
draw  up  the  record  of  the  death  in  accordance  therewith.  The 
officer  of  civil  status  must  send  a  certified  copy  thereof  to  the  officer 
of  civil  status  of  the  place  of  fixed  residence  of  the  deceased, 
when  such  place  is  known.  Such  certified  copy  must  be  recorded 
in  the  registers.     (C.  81,  102  and  following.) 

83.  Within  twenty-four  hours  after  the  carrying  out  of  a 
death  sentence,  the  Registrars  of  the  Criminal  Court  must  send 
the  civil  status  officer  of  the  place  where  the  execution  took  place 
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all  the  information  mentioned  in  Art.  79,  and  the  record  of  the 
death  shall  he  drawn  up  in  accordance  therewith.  (C.  85 ;  I.  er. 
378;  P.  26;  T.  or.  45.) 

84.  Governors  of  prisons  and  those  in  charge  of  convict  prisons, 
or  fortresses  on  the  frontier  in  which  prisoners  are  detained,  must 
give  immediate  notice  of  any  death  therein  to  the  oflBcer  of  civil 
status,  who  must  betake  him  to  the  spot,  as  directed  by  Art.  80, 
and  draw  up  a  record  of  the  death.     (C.  78  and  following ;  85.) 

85.  Whenever  a  death  has  taken  place  by  violence,  either  in  a 
prison  or  in  a  place  of  confinement,  or  an  execution  has  taken 
place,  the  fact  shall  not  be  mentioned  in  the  registers,  and  the 
record  of  the  death  shall  only  be  drawn  up  as  directed  by  Art.  79. 
(C.  81  and  following.) 

86.  (Law,  8th  June,  1893.) — When  a  death  occurs  during  a 
voyage,  and  under  the  circumstances  mentioned  in  Art.  59,  a 
record  thereof  must  be  drawn  up  within  twenty-four  hours  by  the 
officers  who  are  required  by  that  Article  to  draw  up  the  same,  and 
they  shaU  draw  it  up  in  the  form  prescribed  thereby.  The  original 
records  and  the  certified  copies  thereof  shall  be  deposited  and 
forwarded,  as  provided  by  Arts.  60  and  61.  The  records  of  the 
death  shall  be  transcribed  in  the  registers  of  the  Civil  Status  Office 
of  his  last-known  fixed  place  of  residence  or,  if  this  is  not  known, 
at  Paris. 

87.  (Law,  28th  June,  1893.) — If  one  or  more  persons  borne 
upon  the  ship's  articles,  or  who  are  on  board  of  a  ship  (whether  the 
vessel  is  one  belonging  to  the  State  or  any  other  vessel),  falls  over- 
board, and  the  body  cannot  be  recovered,  a  report  of  the  disappear- 
ance shall  be  drawn  up  by  the  person  who  is  invested  with  ci^il 
status  functions  on  board  the  ship.  This  record  must  be  signed  by 
the  officer  who  draws  it  up  and  by  the  persons  who  witnessed  the 
accident.  The  record  shall  be  written  at  the  end  of  the  ship's 
articles.  The  provisions  of  Arts.  60  and  61,  relating  to  the 
depositing  and  forwarding  records  and  certified  copies  thereof, 
shall  apply  to  such  reports. 

88.  (Law,  8th  June,  1893.) — When  a  vessel  is  supposed  to  be 
lost  with  all  hands,  or  a  part  of  the  crew  or  some  of  the  passengers 
are  believed  to  be  lost,  and  it  has  not  been  possible  to  draw  up  the 
reports  of  their  disappearance  provided  for  by  the  preceding 
Article,  the  Minister  of  Marine  will  decide,  after  an  official  inquiry 
(and  without  there  being  any  special  form  provided  for  his 
decision),  that  the  vessel  must  be  presumed  to  have  been  lost,  or 
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that  all,  or  that  part  of  her  crew  and  passengers,  must  be  presumed 
to  have  disappeared. 

89.  (Law,  8th  June,  1893.)— The  Minister  of  Marine  may 
declare  that  the  death  (b)  of  any  sailors  or  soldiers  who  have  died 
in  the  colonies  or  protectorates,  or  in  an  expedition  beyond  the 
seas,  may  be  presumed  in  the  manner  provided  for  by  the  last 
Article,  after  holding  an  official  inquiry,  in  any  case  in  which  a 
regular  record  of  death  has  not  been  drawn  up. 

90.  The  Minister  of  Marine  may  forward  a  copy  of  such  report, 
or  such  decisions,  to  the  Procureur- General  either  of  the  district  of 
the  deceased's  last  abode,  or  of  the  port  in  which  the  vessel  was 
fitted  out,  or  of  the  place  of  his  death,  and  require  the  judge  of 
that  Court,  as  part  of  his  duties,  to  give  a  judicial  finding  as  to 
the  death  of  the  person  or  persons  mentioned  therein.  One  or 
more  deaths  may  be  declared  to  be  ascertained  by  one  and  the 
same  judgment  of  the  tribunal  of  the  port  of  fitting  out  when  the 
persons  have  disappeared  in  the  same  accident. 

91.  (Law,  8th  June,  1893.) — Interested  parties  may  also  petition, 
in  the  manner  laid  down  in  the  Code  of  Civil  Procedure,  Arts.  855 
and  following,  that  the  Court  may  presume  a  person's  death. 
Such  petition  shall  be  communicated  to  the  Minister  of  the  Marine 
by  the  Ministere  Public  (c). 

92.  (Law,  28th  June,  1893.) — Every  judgment  declaring  that  a 
death  is  to  be  presumed  must  be  transcribed  on  the  date  of  the 
death  in  the  register  of  the  Civil  Status  Office  of  the  deceased's 
last  fixed  residence  or,  if  this  is  unknown,  in  the  Civil  Status 
Office  at  Paris.  A  memorandum  of  the  judgment,  and  that  it  has 
been  transcribed,  shall  be  made  in  the  margin  of  the  registers 
under  the  date*  of  the  death.  A  judgment  which  declares  that 
death  of  more  than  one  person  is  to  be  presumed  shall  be  tran- 
scribed in  the  registers  of  the  port  in  which  the  vessel  was  fitted 
out.  Extracts  thereof  relating  to  only  one  person  may  be  given. 
A  judgment  declaring  a  death  is  to  be  presumed  shall  be  considered 
as  a  civil  status  record,  and  is  evidence  against  third  parties,  who 
can  only  have  such  a  judgment  rectified  in  the  manner  provided 
for  in  Art.  99. 


(4)  Art.  88  says  nothing  about  death  being  presumed,  only  disappearance. 
.  (c)  A  legal  officer  of  the  State  who  fulfils  certain  administrative  duties,  which  are 
performed  in  England  partly  by  the  Attorney -General,  the  King's  Proctor  and  the 
Treasury.  Thus,  he  looks  after  the  property  of  i)€ople  who  have  left  the  country 
without  any  agent,  protects  the  interests  of  minors,  lunatics  and  prodigals,  and 
it  is  his  duty  to  see  that  divorce  is  not  granted  improperly  to  parties  seeking 
it,  &c. 
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Chapter  V. 

Of  the  Civil  Status  Records  of  Soldiers  and  Sailors 
IN  cektain  Special  Circumstances. 

93.  The  civil  status  records  of  soldiers,  sailors  employed  by 
the  State,  and  persons  employed  with  the  forces,  shall  be  kept  in 
the  manner  laid  down  in  the  last  chapter.  Such  records  may, 
outside  France  and  under  the  circumstances  mentioned  in  the 
present  Article,  also  be  drawn  up  by  the  persons  mentioned  below 
in  the  presence  of  two  witnesses : — 

(1)  In  the  mobilised  bodies  of  troops  by  the  paymaster,  if  there 

is  such  a  person,  or  the  officer  acting  as  such,  otherwise 
by  the  commanding  officer. 

(2)  In  the  headquarter  staff,  or  in  other  staffs  by  the  commis- 

sariat (d)  officers  or  the  officers  fulfilling  these  duties. 

(3)  For  civilians  employed  attached  to  the  army,  by  the  provost- 

marshal  or  the  officer  doing  duty  as  such. 

(4)  In  the  army  service  corps,  acting  with  the  armies,  by  the 

administrative  officers  thereof  who  manage  those  depart- 
ments. 

(o)  In  naval  and  military  hospitals  (whether  permanent  or  field 
hospitals),  by  the  medical  superintendent  or  his  deputy. 

(6)  In  the  colonies  and  protectorates,  and  during  expeditions 
beyond  the  seas,  by  the  commissariat  officers  or  the 
officers  who  have  general  superintendence  of  the  wants 
of  the  army,  or  in  default  of  these,  by  the  chief  officer  of 
the  expedition,  the  commanding  officer  of  the  station  or 
the  detachment.  Acts  of  civil  status  may  be  drawn  up 
in  France  itself  by  the  officers  mentioned  above  under 
the  first  five  heads  when  the  troops  have  been  mobilised 
or  during  a  siege.  These  officers  are  authorized  to  draw 
up  civil  status  records  with  respect  to  the  civilians  who 
happen  to  be  in  forts  or  fortified  places  which  are  being 
besieged.  (Law,  17th  May,  1900.)  Notice  of  a  birth 
must  be  given  in  the  army  within  ten  days.  (C.  34,  47, 
78  and  following  ;  170.) 

94.  (Law,  8th  June,  1893.) — An  officer  who  has  drawn  up  a 
record  under  any  of  the  circumstances  mentioned  in  the  last  Article 
must  send  a  certificate  thereof  either  to  the  Minister  for  War,  or  to 

I  the  Minister  for  the  Marine,  as  the  case  may  be,  as  soon  as  possible 


{d)  Functionnairos  de  I'lntendance. 
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after  means  of  communication  have  been  opened.  Such  Minister 
will  see  that  these  certificates  are  transcribed  in  the  registers  of  the 
Civil  Status.  Birth  certificates  must  be  sent  to  the  Civil  Status 
Office  of  the  last  fixed  residence  of  the  father,  or,  if  the  father  is 
unknown,  of  that  of  the  mother.  Marriage  certificates  to  the 
Civil  Status  Office  of  the  last  fixed  residence  of  the  husband. 
Death  certificates  to  the  Civil  Status  Office  of  the  last  fixed 
residence  of  the  deceased  Whenever  such  last  fixed  residence  is 
unknown,  the  certificate  shall  be  forwarded  to  Paris. 

95.  A  civil  status  register  must  be  kept  under  the  circumstances 
mentioned  in  Art.  93  : — 

(1)  In  any  mobilised  body  of  troops,  or  mobilised  corps  d'arm^e, 

for  all  those  of  the  muster  roll  of  the  body  of  troops  of 
the  difFerent  corps  which  go  up  to  put  such  body  of 
troops  upon  a  war  footing. 

(2)  In  every  headquarter  staff  or  other  staff  for  all  the  persons 

employed  therein  or  attached  thereto.. 

(3)  In  every  provost-marshal's  department  for  all  the  civilians 

employed  in  the  train  of  the  army. 

(4)  In  every  army  service  corps  attached  to  the  army,  in  every 

naval  or  colonial  hospital,  for  the  patients  and  those  em- 
ployed therein,  and  also  for  the  dead  of  the  army  tempo- 
rarily left  with  them. 

(5)  Whenever  a  unit   is   acting  by  itself  in  the  colonies,  in 

protectorates,  or  when  there  is  an  expedition  beyond  the 
seas,  the  civil  status  records  of  the  persons  detached  from 
their  corps,  or  from  the  staff  to  which  they  belong  or  to 
which  they  ai*e  attached,  are  to  be  kept  in  the  register  of 
the  corps  or  of  the  staff  with  which  they  are  employed  or 
to  which  they  are  attached.  The  registers  will  be  closed 
on  the  day  that  the  armies  are  put  on  a  peace  footing  or 
on  which  the  siege  is  raised.  They  must  be  sent  to  the 
Minister  for  War  or  for  the  Navy  to  be  deposited  in  the 
archives  of  their  department. 

96.  The  registers  must  be  paged  and  be  initialled — 

(1)  By  the  chief  of  the  staff  for  the  mobilised  units  which 

form  part  of  the  command  to  which  he  is  attached. 

(2)  By  the  commanding  officer  for  units  which  are  attached 

to  no  staff. 

(3)  In  fortified  places  and  forts  by  the  governor  of  the  place 

or  the  commandant  of  the  fort. 
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(4)  In  hospitals,  or  army  service  corps  attached  to  an  army, 

hy  the  chief  medical  officer  of  the  hospital  or  of  the 
army  service  corps. 

(5)  In  naval  or  colonial  hospitals,  and  for  units  acting  sepa- 

rately in  colonies  or  protectorates,  or  part  of  an  expedi- 
tion beyond  the  seas,  hy  the  head  of  the  staff  or  the 
officer  acting  as  such. 

97.  Wlienever  a  marriage  is  celebrated  under  the  circumstances 
mentioned  in  Art.  93,  the  banns  shall  be  published  at  the  place 
where  intended  husband  had  last  a  fixed  residence.  The  banns 
must  also  be  put  in  the  orders  for  the  day  of  the  corps  to  which  he 
belongs  twenty-five  days  before  the  marriage.  The  banns  of 
unattached  officers  and  persons  employed  by  the  army  are  to  be 
put  in  the  orders  for  the  day  of  the  army,  or  the  army  corps,  as  the 
case  may  be.     (C.  63,  64,  65,  166,  192.) 

98.  (Law,  8th  June,  1893.)— The  provisions  in  Arts.  93  and  94 
apply  to  acknowledgments  of  illegitimate  children.  It  shall  be  the 
duty  of  the  Minister  of  War  or  of  Marine  to  see  that  such 
records  are  also  transcribed  in  the  civil  status  register  of  the  place 
in  which  birth  record  has  been  drawn  up  or  transcribed.  If  there 
is  no  such  record,  or  if  the  place  thereof  is  unknown,  then  it  shall 
be  recorded  in  the  registers  kept  for  the  recording  the  birth  records 
mentioned  in  Art.  94. 


Chapter  VI. 

Of  the  Rectification  of  Civil  Status  Records. 

99.  (Law,  8th  June,  1893.) — Every  request  for  the  rectification 
of  a  civil  status  record  shall  be  adjudicated  upon  by  the  Court  of 
the  place  where  the  record  was  drawn  up  or  in  whosfe  registry 
such  record  must  be  deposited,  subject  to  appeal  to  a  higher  Court. 
A  request  for  the  rectification  of  a  record,  which  was  drawn  up 
during  a  voyage,  or  in  one  of  the  armies,  or  abroad,  must  be 
addressed  to  the  Court  of  the  district  in  which  such  record  has 
been  transcribed  according  to  law ;  this  applies  also  to  records  of 
death  drawn  up  in  France  or  in  the  colonies,  transcription  of  which 
is  required  by  Art.  80.  A  request  for  the  rectification  of  a  judg- 
ment declaring  that  a  death  is  to  be  assumed  must  be  addressed 
to  the  Court  which  has  given  such  judgment.  Whenever  the 
judgment  has  not  been  given  by  a  Court  of  the  Metropolis  the 
request  must  be  made  to  the  tribunal  of  the  district  in  which  the 
decision,  declaring  the  person  to  be  dead,  has  been  transcribed,  as 
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provided  by  Art.  92.  The  Procureur  of  the  Republic  shall  appear 
and  give  his  opinion  on  the  question.  All  persons  interested  shall, 
when  the  Court  considers  there  is  occasion  for  it,  be  made  parties. 
(C.  54  ;  Pr.  59,  855  and  following  ;  I.  cr.  3.) 

100.  A  judgment  ordering  a  rectification  in  a  record  to  be  made 
does  not  bind  interested  parties  who  did  not  ask  for  such  rectifica- 
tion or  were  not  made  parties  to  the  application.  (C.  54,  1351  ; 
Pr.  474  and  following.) 

101.  (Law,  8th  June,  1893.) — Any  judgment  ordering  a  record 
to  be  rectified  shall  be  immediately  forwarded  by  the  Procureur  of 
the  Republi(?  to  the  officer  of  civil  status  of  the  place  whose  record 
is  to  be  rectified.  Such  judgment  must  be  copied  into  the 
registers  and  a  memorandum  made  in  the  margin  of  the  rectified 
record.     (C.  40,  49,  50  ;  Pr.  857.) 


Title  111. 
of  civil  domicile  (<?). 


102.  The  civil  domicile  of  any  Frenchman  is,  for  the  purpose  of 
the  exercise  of  civil  rights,  at  the  place  where  he  has  his  principal 


{e)  The  word  "  domicile"  (the  place  where  a  man  has  established  his  permanent 
home  with  an  intention  of  staying  indefinitely)  is  used  in  English  law  only  with 
reference  to  the  question  as  to  the  law  of  what  particular  state  or  country 
governs  the  transaction  or  document,  and  is  not  used  with  reference  to  a  particular 
part  of  a  country.  The  French  equivalent  fur  the  English  term  domicile  is 
"  le  statut  personnel."  An  Englishman  is  not  referred  back  by  the  law  to  any 
Bethlehem  (to  which  he  must  go  to  be  taxed  or  to  exercise  any  particular  rights), 
and  which  is  known  as  his  "  domicile."  In  England,  residence  in  a  particular 
place  for  a  certain  definite  time  (generally  a  year)  is  sometimes  necessary  to 
enjoy  the  exercise  of  certain  political  rights  therein,  and  a  few  weeks'  residence 
is  generally  required  in  a  district  before  a  marriage  licence  will  be  grant«d.  As 
the  High  Court  has  jurisdiction  throughout  the  country,  questions  of  jurisdiction 
can  (jnly  arise  as  to  persons  domiciled  abroad.  The  word  "  domicile"  is  not  used 
when  ascertaining  which  County  Court  has  jurisdiction.  It  is  true  that  if  a  will 
is  not  proved  in  the  principal  registry  in  London  it  must  be  proved  in  the  district 
where  the  deceased  had  a  "fixed  abode."  That  expression  does  not  correspond 
with  "  domicile,"  as  a  man  might  have  a  fixed  abode  in  several  places.  There  is 
nothing  in  the  Probate  Court  Act  of  1857  (20  &  21  Vict.  c.  77)  requiring  the  fixed 
abode  to  be  the  principal  residence  or  permanent  home ;  it  therefore  does  not 
correspond  to  the  French  "domicile."  The  County  Courts  Act,  1888,  8.  4, 
requires  a  defendant  to  be  served  in  the  district  in  which  he  dwells  or  carriee 
on  business,  but  such  "dwelling"  or  "business"  need  not  be  his  principal 
place  of  residence  or  business.  Neither  for  birth,  marriage,  or  burial  purposes  is 
there  any  such  thing  as  a  domicile  within  a  particular  part  of  the  country  as  there 
is  under  French  law ;  nor  can  a  domicile  be  granted  by  English  law  in  the  sense 


^6  OF  PERSONS. 

residence.     (C.  9  and  following;  74,  104  and  following;  165  and 
following;  1247.) 

103.  A  change  of  domicile  takes  place  when  a  person  actually 
resides  in  another  place  and  intends  to  fix  his  permanent  home 
there. 

104.  An  intention  to  make  a  change  of  civil  domicile  may  be 
evidenced  by  an  express  declaration  of  such  intention,  which  should 
be  made  either  to  the  municipality  of  the  place  which  he  has  left, 
or  to  that  of  the  place  to  which  he  has  transferred  his  civil 
domicile. 

105.  In  default  of  such  an  express  declaration,  proof  of  such 
intention  may  be  gathered  from  the  facts  surrounding  the  change 
of  residence.     (C.  104.) 

106.  Any  citizen  who  has  been  called  upon  to  assume  either  a 
temporary  public  post,  or  one  that  is  held  during  the  pleasure  of 
another,  preserves  his  former  civil  domicile  ;  unless  he  has  pre- 
viously manifested  an  intention  to  change  the  same.     (C.  103.) 

107.  Acceptance  of  a  permanent  official  post  implies  an  im- 
mediate change  of  civil  domicile  to  the  place  in  which  the  oflBcial 
duties  are  to  be  exercised. 

108.  The  civil  domicile  of  a  married  woman  is  that  of  her 
husband.  The  civil  domicile  of  a  minor  who  has  not  been 
emancipated  is  that  of  his  father,  mother,  or  guardian.  The  civil 
domicile  of  an  interdicted  person  is  that  of  his  guardian.  (Law, 
6th  February,  1893.)  When  a  woman  has  been  legally  separated 
from  her  husband  she  ceases  to  have  her  husband's  domicile. 
Nevertheless,  every  notice  as  to  a  matter  which  may  affect  the  civil 
status  of  a  woman  who  is  judicially  separated  is  void  unless  such 
notice  is  also  served  on  her  husband.  (C.  214,  306,  4o0,  507,  509, 
1449;  Pr.  61,  673  and  following.)  (Law,  24th  July,  1889, 
Art.  1.) 

109.  The  civil  domicile  of  persons  who  are  of  age  and  are  con- 
stantly employed  in  the  service  of  another  and  work  at  such 
person's  place  and  live  therein  is  the  same  as  the  civil  domicile  of 
their  employer.     (C.  108.) 

of  thin  Article  in  any  part  of  the  ooautry  by  which  an  alien  acquires  rights  short 
of  those  of  native-bom  subjects  (but  more  than  those  of  a  foreigner)  as  provided 
for  by  Arts.  8  and  13  of  the  Code  Civil. 

With  this  caution  it  may  be  stated  generally  that  the  principles  of  English 
and  French  law  as  to  domicile  are  identical.  (See,  however,  Dicey  on  Conflict 
of  Laws.) 
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110.  The  place  where  a  succession  (/)  opens  depends  on  the 
domicile  of  the  deceased.     (C.  770,  784,  793,  812,  822  ;  Pr.  59.) 

111.  When  one  or  more  of  the  parties  to  a  document  elect  a 
place  for  service  (domicile)  which  is  not  the  real  civil  domicile,  any 
notices,  demands,  or  legal  proceedings  relating  to  such  document 
must  be  sent  to  the  place  so  chosen,  or  be  brought  before  the  judge 
of  the  district  wherein  such  place  is  situated.  (C.  176,  ll«U, 
1156,  1247,  1258,  1264,  2148,  2152;  Pr.  5w,  61,  42i',  422,  435, 
559,  584,  637,  673,  783,  789,  795,  927.) 


Title  IV. 

OF  ABSENT  (  g)  PERSONS. 
Chapter  I. 

As  10  ABSENCE  BEING  PRESUMED. 

112.  If  it  is  necessary  to  provide  for  the  management  of  all  or 
part  of  the  property  of  a  person  believed  to  be  absent  (//),  and  who 
has  left  no  agent,  the  Court  of  First  Instance  shall  deal  with  the 
matter  at  the  request  of  parties  interested  therein.  (C.  28,  115, 
121,  122,  2093  ;  Pr.  859  and  following.) 

113.  Such  Court  shall,  on  the  application  of  the  party  who  acts 
most  promptly,  appoint  a  notary  to  represent  any  person  believed 
to  be  absent,  with  reference  to  inventories,  accounts,  partitions, 
and  liquidations,  in  which  such  absent  persons  are  pecuniarily 
interested.     (C.  135,  136,  819,  838,  840,  1872  ;  Pr.  928,  931,942.) 

(/)  All  the  rights  and  liabilities  of  a  deceased  person  which  are  capable  of 
transfer  constitute  together  a  "succession."  A  succession  becomes  open,  i.e., 
subject  to  refusal  or  acceptance,  by  the  death  of  the  owner.  Such  succession 
may  be  accepted  conditionally  or  unconditionally  by  the  persons  entitled  thereto 
(Arts.  774  and  778)  or  refused.  (Art.  784.)  If  not  accepted  it  is  vacant.  (Art.  811.) 
AH  the  legal  proceedings  relating  to  the  succession  have  to  be  decided  by  the  Court 
of  the  place  of  the  deceased's  civil  domicile. 

(^)  These  Articles  do  not  apply  to  a  person  merely  away  from  the  spot  (the 
French  law  term  for  which  is  "  non  present"),  nor  to  anything  corresponding  to 
absence  beyond  the  four  seas  in  English  law.  "Absent"  only  applies  here  to 
persons  as  to  whose  existence  there  is  a  doubt  and  uncertainty.  Laurent  points 
out  that  to  create  a  doubt  as  to  a  person's  existence  the  person  must  have  had  some 
reason  why  he  should  let  people  know  of  his  existence.  Thus,  if  a  man  fled  from 
the  law,  there  would  be  no  reason  to  infer  from  his  being  away  and  sending  no 
news  of  himself  per  se  that  his  being  alive  was  a  matter  of  uncertainty. 
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114.  It  is  one  of  the  special  duties  of  the  Ministere  Public  {g)  to 
protect  the  interests  of  persons  believed  to  be  absent,  and  he  has  a 
right  to  be  heard  on  any  matter  affecting  thera.  (C.  112,  116  and 
following;  126;  Pr.  83,981.) 

Chapter  II. 
Concerning  Declarations  of  Absenck  by  the  Court. 

115.  When  a  person  can  no  longer  be  found  at  his  civil  domicile, 
or  at  his  residence,  and  nothing  has  been  heard  of  him  for  four 
years,  parties  interested  in  the  matter  may  go  before  the  Court  of 
First  Instance  and  request  that  he  shall  be  declared  absent  by  the 
Court.  (C.  112,  120  and  following;  Pr.  859  and  following; 
T.  78.) 

116.  Such  tribunal,  after  ha\'ing  considered  the  papers  and 
documents  produced  before  it,  will  order  an  inquiry  to  be  held,  to 
which  the  Procureur  of  the  Republic  shall  be  a  party.  Such 
inquiry  shall  be  held  both  in  the  place  of  the  absent  person's  civil 
domicile  and  in  that  in  which  he  Kved,  if  they  are  different.  (C.  102, 
114;  Pr.  225  and  following.) 

117.  Such  tribunal  must,  when  adjudicating  upon  the  request, 
take  into  consideration  any  motive  that  there  may  be  for  the 
person's  absence,  and  anything  that  might  have  prevented  such 
person  being  heard  of. 

118.  As  soon  as  either  the  preliminary  or  definite  decision  has 
been  come  to,  the  Procureur  of  the  Republic  must  send  it  to  the 
Minister  of  Justice,  who  will  make  it  public.     (C.  114,  119.) 

119.  The  decision  declaring  a  person  to  be  absent  shall  not  be 
given  until  a  year  after  the  decision  directing  an  inquiry  to  be 
held.     (C.  116,  118.) 

Chapter  III. 

Of  the  Effects  of  Absence. 

Section  I. 

Absence  as  it  affects  the  Property  which  the  Absent  Person  possessed 
on  the  Day  of  his  Disappearance. 

120.  If  an  absent  person  has  left  no  power  of  attorney  {h)  for 
the  management  of  his  property,  the  persons  who  were  his  pre- 

(y)  See  note  to  Art.  9 1 . 

{h)  There  is  nothing  in  this  section  requiring  the  power  of  attorney  to  be  a 
formal  document.  As  to  when  such  a  document  is  necessary,  see  under  head 
of  "Mandate."     (Arts.  1984— 1990.) 
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siimptive  heirs  on  the  day  of  his  disappearance,  or  on  the  day  on 
which  last  news  was  heard  of  him,  may,  by  virtue  of  the  final 
judgment  declaring  him  absent,  on  giving  security,  ask  to  be  put 
provisionally  in  possession  of  the  property  which  belonged  to  him 
on  the  day  of  his  departure  (»),  or  on  which  last  news  was  heard  of 
him,  as  the  case  may  be.  (C.  121 — 124,  135  and  following  ;  723, 
817,  1987,  2011,  2040  and  foUowing ;  Pr.  517  and  foUowing ; 
para.  59  and  foUowing.) 

121.  If  the  absent  person  has  left  a  power  of  attorney  (k)  his 
presumptive  heirs  cannot  ask  the  Court  for  a  declaration  of 
absence,  or  to  be  put  in  provisional  possession  until  after  the  lapse 
of  ten  years.  Such  ten  years  to  run  from  the  date  eitlier  of  his 
disappearance  or  that  on  which  news  was  last  heard  of  him. 
(C.  115,  122.) 

122.  The  same  rule  applies  if  a  power  of  attorney  happens  to 
terminate  during  the  absence.  In  such  case  the  management  of 
the  absent  person's  property  is  provided  for  by  Chapter  I.  of  this 
title.     (C.  112  and  following  ;  121.) 

123.  When  the  presumptive  heirs  have  been  given  provisional 
possession  by  the  Court  the  will  (if  there  is  one)  shall  be  opened, 
either  on  the  demand  of  the  persons  concerned  (/),  or  on  that  of  the 
Procureur  of  the  Republic,  who  is  attached  to  the  Court ;  there- 
upon legatees  (w),  donees  («),  and  all  those  who  have  claims  on  the 
absent  person's  property,  subject  to  his  life  interest,  may  exercise 
their  rights  upon  giving  security  to  the  Court.  (C.  114,  124,  134, 
617,  625,  894,  951,  1004,  1011,  1014,  1082,  1795,  1865,  2003, 
2011,  2040  ;  Pr.  517  and  following.) 

124.  A  person  married  under  the  system  of  community  of 
goods  (communaute)  can,  by  electing  that  the  community  should 
continue,  prevent  the  Court  giving  provisional  possession  and  also 
the  provisional  exercise  of  the  rights  which  only  come  into  exist- 
ence upon  the  death  of  the  absent  person.  If  such  person  elects  to 
have  the  community  provisionally  dissolved,  he  (or  she)  can  put 
into  effect  all  the  rights  he  (or  she)  has  to  claim  back  property,  or 
aU  his  (or  her)  other  legal  or  contractual  rights,  provided  that  he 


(»)  Although  the  word  "depart"  is  used  here  instead  of  "  disparition,"  the 
change  of  word  appears  to  indicate  no  change  of  meaning,  but  to  be  only  due  to 
the  desire  to  write  elegantly,  aod  therefore  to  avoid  using  the  same  word  twice. 

(k)  See  note  (A). 

(/)  This  is  construed  by  the  commentators  to  mean  the  persons  pecuniarily 
interested  in  the  absent  person's  property  either  as  heirs,  legatees,  or  creditors. 

(»»)  See  Arts.  1002—1024. 

(n)  See  Ajts.  1082—1084  and  Art.  1094. 
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(or  she)  gives  security  for  the  return  of  such  things  as  are  capable 
of  being  returned.  Though  a  wife  elects  that  the  community 
should  continue,  she  preserves  the  right  to  subsequently  disclaim 
her  rights  therein.  (C.  120,  123,  1453  and  following ;  1492  and 
following;  2040  and  following  ;  Pr.  517  and  following  ;  863.) 

125.  Provisional  po.ssession  is  only  a  form  of  bailment  which 
gives  those  so  put  into  possession  the  management  of  the  property 
of  the  absent  person  and  makes  them  liable  to  account  to  him  (or 
her)  should  he  (or  she)  re-appear  or  news  is  heard  of  him  (or  her). 
(C.  120,  123,  124,  127  and  foUowing ;  1915  and  following.) 

126.  It  is  the  duty  of  those  who  have  been  put  provisionally 
into  possession  and  of  the  husband  (or  wife,  as  the  case  may  be) 
who  has  elected  that  the  community  should  continue  to  make  an 
inventory  of  the  furniture,  title  deeds,  and  securities  of  the  absent 
pei-son.  This  inventory  must  be  made  in  the  presence  of  the 
Procureur  of  the  Republic  attached  to  the  Court  of  First  Instance 
or  of  a  justice  of  the  peace  appointed  by  the  said  Procureur  of  the 
Republic.  The  tribunal  may,  if  it  is  desirable,  order  the  whole  or 
part  of  the  movable  (o)  property  to  be  sold.  Should  it  be  sold, 
the  sale  price  thereof  shall  be  invested,  and  also  any  income  that 
has  fallen  due.  Those  who  have  been  allowed  temporary  use  of 
the  absent  person's  property  may,  for  their  own  protection,  ask 
that  an  expert,  nominated  by  the  Court,  should  inspect  the  im- 
movable properties  in  order  to  ascertain  the  state  thereof.  This 
report  must  be  formally  adopted  by  the  Court,  the  Procureur  of  the 
Republic  being  a  party.  Costs  shall  come  out  of  the  absent 
person's  estate.  (C.  114,  120,  124,  1731  ;  Pr.  302  and  foUowing; 
617  and  following  ;  941  and  following.) 

127.  Those  who  have  had  the  enjoyment  of  the  property  of 
the  absent  person,  either  as  a  result  of  having  been  put  pro- 
visionally in  possession  or  because  they  have  had  the  lawful 
administration  thereof,  need  not  account  to  him  for  more  than  a 
fifth  of  the  income  if  he  should  re-appear  within  fifteen  years  from 
the  time  of  his  disappeai-ance,  and  need  only  account  for  a  tenth 
of  the  income  if  he  does  not  re-appear  until  after  fifteen  years. 
At  the  end  of  thirty  years  they  are  entitled  to  retain  the  whole 
income  received  by  them.  (C.  12(»,  124,  129,  138,  605,  1608  and 
following;  1401.) 

128.  Those  who  enjoy  property  only  because  they  have  been 
given  provisional  possession  by  the   Court   cannot  mortgage   or 


(o)  See  Art.  536  for  the  exact  definition  of  the  word  "  mobilier,"  here  translated 
♦'  movables." 
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alienate  the  absent  person's  immovables.     (C.  125,  132,  457,  481, 
1168,1429,2124,2126.) 

129.  All  surety  bonds  shall  be  discharged  if  absence  has  con- 
tinued for  the  space  of  thirty  years  since  provisional  possession  has 
been  given,  or  since  the  husband  or  wife  has  taken  over  the 
management  of  the  absent  person's  property,  or  if  one  hundred 
years  have  elapsed  since  the  birth  of  the  deceased.  All  those 
entitled  to  the  property  may  go  to  the  Tribunal  of  First  Instance 
and  ask  that  the  absent  person's  property  should  be  divided  and 
that  the  decree  giving  provisional  possession  should  be  made 
absolute.     (C.  120,  124,  132,  815  and  foUowing.) 

130.  The  succession  of  the  absent  person  will  open  from  the 
day  that  his  decease  is  proved,  and  those  persons  shall  be  entitled 
to  it  who  were  his  nearest  heirs  at  that  date  ;  those  who  have  been 
in  possession  of  his  property  must  return  it,  with  the  exception  of 
the  income  acquired  by  them  by  virtue  of  Art.  127.  (C.  120,  121, 
135  and  following.) 

131.  If  the  absent  person  re-appears,  or  he  is  proved  to  be  alive 
while  provisional  possession  has  been  given,  the  effects  of  the 
judgment  which  declared  his  absence  cease  without  prejudice  to 
any  of  the  proceedings  necessary  for  preserving  his  property  laid 
down  in  the  first  chapter  of  this  title  respecting  the  administration 
of  such  a  person's  property.  (C.  112  and  following;  132  and 
following.) 

132.  Even  if  the  absent  person  re-appears,  or  if  he  is  proved  to 
be  alive  after  a  decree  giving  absolute  possession  has  been  pro- 
nounced, he  has  a  right  to  recover  his  property  in  the  state  which 
it  happens  to  be,  or  the  purchase  price  of  that  which  has  been  sold, 
or  else  the  property  representing  the  investment  of  such  purchase 
money.     (C.  129,  133,  2236.) 

133.  The  children  and  direct  descendants  of  the  absent  person 
may  also  demand  that  his  property  should  be  restored  to  them 
subject  to  the  conditions  mentioned  in  the  last  Article,  provided 
that  their  demand  is  made  within  thirty  years  of  the  date  from 
which  absolute  possession  was  given.     (C.  129,  132,  2252.) 

134.  After  a  judgment  has  been  given  declaring  a  person 
absent,  all  claims  against  him  must  be  made  against  those  who 
have  been  put  into  provisional  possession  or  who  by  law  have  the 
management  of  his  property.     (0.  120,  124,  129,  817.) 


Rc|)ealed, 
Seycholle«, 
10  of  I'tO". 
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Section  2. 

Of  the  Effects  of  Absence  with  respect  to  the  Contingent  Rights  which 
may  belong  to  the  Absent  Person. 

135.  Whoever  claims  the  benefit  of  any  right  which  has  accrued 
to  a  person  whose  existence  is  not  recognized  must  prove  that  the 
person  in  question  wa><  alive  ( p)  when  the  right  arose ;  until  proof 
has  been  given  of  this  the  claim  shall  be  non-suited.  (C.  112, 1 13, 
129,  136  and  following,  725,  744,  1039,  1983.) 

136.  If  a  succession  opens  to  which  a  person  whose  existence  is 
not  recognized  is  entitled,  it  devolves  exclusively  on  those  with 
whom  he  would  have  shared,  or  on  those  who  would  have  succeeded 
to  it  if  he  had  not  existed.  (C.  113,  135,  137  and  following ;  725, 
739  and  following.) 

137.  The  provisions  of  the  two  preceding  Articles  shall  take 
efPeet  without  prejudice  to  any  right  of  action  of  heirship,  and  the 
other  rights  which  belong  either  to  the  absent  person,  or  his  repre- 
sentatives or  assigns,  and  such  rights  shall  not  be  extinguished 
except  by  lapse  of  the  time  required  to  establish  a  title  by  pre- 
scription. (C.  132,  135  and  following;  790,  1166,  1240,1380, 
1599,  1935,  2005,  2008  and  following;  2182,  2262,  22'65  and 
following;  2279.) 

138.  Those  who  have  received  the  succession  shall  be  entitled  to 
the  income  thereof  obtained  in  good  faith  so  long  as  the  absent 
person  does  not  appear,  or  actions  are  not  brought  claiming  title 
through  him.     (C.  135  and  following ;  549,  550,  2268.) 


Repealed, 
Sevchelles, 
lOof  1907, 
sect.  19. 


Section  3. 
Absence.     How  it  affects  Marriage. 

139.  The  validity  of  a  second  marriage  by  the  husband  or  wife 
of  an  absent  person  can  only  be  questioned  by  such  absent  person 
himself  or  by  a  person  authorized  by  him,  and  furnished  with 
proof  of  his  being  alive.     (C.  147,  184,  188—190,  1984  ;  P.  340.) 

140.  If  the  absent  husband  or  wife  has  not  left  relatives  entitled 
to  succeed  him,  the  other  party  to  the  mai-riage  may  ask  to  be  put 
into  provisional  possession  of  the  property.     (C.  120,  723,  767.) 


(/>)  The  French  Courts  apply  the  same  principle  to  property  which  the  absent 
person  was  in  possession  of  at  the  time  of  his  disappearance  as  is  laid  down  in 
Rhodes  V.  Rhode*  (36  C.  D.  586),  i.e.,  that  there  is  no  presumption  as  to  when 
a  person  died.  (See  notes  to  Article  135  of  Fuzier- Hermann's  edition  of  the  Code  ; 
Pemoloiiibe,  Vol.  iT.  Ktct,  204.) 
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Chapter  IV. 

Of  the  Care  of  the  Minor  Children  of  a  Father  who 
has  disappeared. 

141.  If  a  father  disappears  leaving  minor  children,  and  who 
have  the  same  mother,  such  mother  shall  have  the  right  to  take 
charge  of  them,  both  as  respects  their  education  and  the  manage- 
ment of  their  property.  (C.  149,  373,  376,  377,  381,  384,  389 ; 
Co.  2.) 

142.  If  the  mother  was  dead  when  he  disappeared,  or  if  she 
died  before  the  father  had  been  declared  absent  by  the  Court,  then 
a  family  council  shall  give  the  charge  of  the  children  to  the  nearest 
ascendant,  and  in  default  of  such  to  a  provisional  tutor.  (C.  112, 
143,  390,  405  and  foUowing;  424.) 

143.  The  same  rule  shall  apply  when  either  the  husband  or  the 
wife  who  has  disappeared  has  left  minor  children  the  issue  of  a 
former  marriage.     (C.  142,  390,  395,  396.) 


Title  V. 

OF     MARRIAGE. 


Chapter  I. 

Concerning  the  Persons  capable  of  contracting  a  Marriage, 
AND  the  Conditions  that  must  be  fulfilled. 

144.  A  man  cannot  contract  a  marriage  before  he  has  completed 
his  eighteenth  year,  and  a  woman  until  she  has  completed  her 
fifteenth  year.     (C.  145,  184,  185  and  following;  1101,  1108.) 

145.  Nevertheless,  the  President  of  the  Eepublic  may  grant 
dispensation  as  to  age  where  good  cause  is  shown.  (C.  44,  164, 
lb9.) 

146.  There  is  no  marriage  where  there  is  no  consent.  (C.  180, 
181,  201,  2'.2,  312,  502,  1109  and  foUowing;   1125;  P.  357.) 

147.  It  is  not  lawful  to  enter  into  a  second  marriage  before  the 
first  has  been  dissolved.  (C.  139,  172,  184,  187  and  following; 
201,  202,  227  and  foUowing;  P.  340.) 

W.  D 
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148.  A  son  who  has  not  arrived  at  the  age  of  twenty-five,  a 
daughter  who  has  not  arrived  at  the  age  of  twenty-one,  cannot 
marry  without  the  consent  of  their  father  and  mother ;  but  if  they 
disagree,  the  consent  of  the  father  is  sufficient.  (C.  73,  94,  149 
and  following;  159,  160,  182,  183,  18o ;  P.  193,  195.) 

149.  If  either  parent  is  dead  or  in  a  condition  that  he  is  {q) 
unable  to  consent,  the  consent  of  the  other  is  sufficient.  (C.  25, 
112  and  following ;  141,  150,  155,  158—160,  182  and  following; 
502 ;  P.  29,  193,  195.) 

150.  If  both  father  and  mother  are  dead,  or  in  a  condition  that 
they  are  (r)  unable  to  consent,  the  grandparents  replace  them.  If 
a  grandfather  and  a  grandmother  of  the  same  line  disagree,  the 
grandfather's  consent  will  suffice.  If  the  two  lines  disagree,  such 
disagreement  has  the  effect  of  a  consent.  (0.  73,  112  and  follow- 
ing; 142,  182  and  following ;  502;  P.  29,  193,  195.) 

151.  Legitimate  children  who  have  attained  the  age  of  majority 
fixed  by  Art.  148  must  ask,  before  marrying,  the  advice  of  their 
father  and  mother  thereon ;  or,  if  the  father  and  mother  are  dead 
or  in  a  condition  which  renders  them  unable  to  express  their 
wishes,  then  that  of  their  grandparents,  by  means  of  a  formal 
and  respectful  written  request.  (Law,  20th  June,  1896,  Art.  6.) 
If  their  consent  is  not  given  on  receiving  such  respectful  written 
request,  the  marriage  may  be  proceeded  with  after  the  expiration 
of  a  month.  (C.  25,  112  and  following;  148,  152  and  following; 
157,  177,  178,  182,  375,  502;  P.  29;  L  168.) 

152.  (Law,  20th  June,  1896.) — If  there  is  a  disagreement 
between  parents  who  are  either  divorced  or  judicially  separated, 
the  consent  of  the  parent  in  whose  favour  the  divorce  or  separation 
was  decreed,  and  who  has  been  given  the  custody  of  the  child,  is 
sufficient.  (0.  74,  151,  157  and  following;  176,  182,  299, 
302 ;  T.  168.) 

153.  (Law,  20th  June,  1896.) — An  ascendant  who  is  under- 
going a  sentence  of  banishment,  or  who  is  kept  in  the  colonies 
under  the  provisions  of  Art.  6,  Law,  30th  May,  1854,  under  a 
sentence  of  hard  labour,  is  to  be  treated  as  if  he  were  in  such 
a  condition  as  rendered  bim  unable  to  express  his  wishes.  Never- 
theless, the  parties  about  to  be  married  may  ask  the  consent  of  such 
an  ascendant,  and  may  produce  it  to  the  civil  status  officer. 


{q)  I.e.,  ifl  under  a  sentence  of  interdiction,  or  a  lunatic, 
(r)  I.e.,  are  under  a  aentenoe  of  interdiction,  or  lunatics. 
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154.  Two  notaries,  or  one  notary  and  two  witnesses,  shall 
communicate  the  respectful  written  request  to  the  ascendant  or 
ascendants,  mentioned  in  Art.  151,  and  the  memorandum,  which 
must  he  drawn  up  thereof,  must  state  the  answer  given.     (T.  168.) 

155.  When  the  ascendant,  to  whom  the  respectful  written 
request  should  be  made,  is  absent  the  maniage  shall  be  proceeded 
with  on  production  of  the  judgment  which  has  declared  him 
absent ;  or  if  there  is  no  such  judgment,  of  the  judgment  ordering 
an  inquiry ;  or  if  no  judgment  has  been  given,  on  production  of  a 
certificate  that  such  absence  is  a  matter  of  notoriety,  given  by  the 
justice  of  the  peace  of  the  place  of  such  ascendant's  last-known 
place  of  abode.  This  certificate  must  contain  a  statement  by 
four  witnesses,  chosen  by  the  judge,  that  he  is  absent.  (Law, 
20th  June,  1896.)  It  is  not  necessary  to  produce  the  certificates 
of  death  of  the  father  and  mother  of  the  parties  about  to  be  mai-ried 
when  the  grandparents  on  the  side  to  which  the  father  and  mother 
respectively  belong  attest  their  deaths.  If  the  grandparents  make 
such  an  attestation,  the  fact  of  their  having  done  so  must  be  stated 
on  the  marriage  record. 

If  the  ascendants  whose  consent  or  advice  is  required  are  dead, 
and  it  is  impossible  to  produce  their  certificates  of  death  or  proof 
of  their  absence,  because  their  last  place  of  abode  is  unknown,  then 
the  marriage  of  persons  of  age  shall  proceed,  on  their  making  a 
declaration  under  oath  that  the  place  where  their  ascendants  died, 
and  their  last  place  of  abode,  is  unknown  to  them 

The  four  witnesses  to  the  marriage  record  must  also  certify 
under  oath  that  though  they  know  the  parties  about  to  be  married, 
they  do  not  know  where  the  ascendants  of  such  persons  died  or 
where  they  last  lived.  The  officer  of  civil  status  must  insert  a 
recital  of  these  declarations  in  the  marriage  record.  (C.  37, 
70  and  following;  102,  116,  119,  141  and  following;  166  and 
following.) 

156.  Civil  status  officers  who  marry  a  son  who  has  not  attained 
twenty- five  years  of  age,  a  daughter  who  has  not  the  age  of 
twenty-one,  without  stating  on  the  face  of  the  marriage  record 
the  consents  of  the  respective  fathers  and  mothers  (or  of  the 
grandparents  and  family  where  such  consents  are  required),  shall 
be  liable,  if  prosecuted  by  the  parties  interested,  or  by  the 
Procureur  of  the  Eepublie  attached  to  the  Court  of  First  Instance 
of  the  place  where  the  marriage  took  place,  to  be  fined  the  fine 
mentioned  in  Art.  192,  and,  besides,  to  be  imprisoned  for  not  less 
than  six  months.  (C.  73,  76,  148  and  following;  157,  182  and 
following;  I.  cr.  1,  63,  182;  P.  193  and  following.) 
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157.  A  civil  status  oflBcer  who  celebrates  a  marriage  under  the 
circumstances  in  whicli  the  law  requires  respectful  requests  shall 
be  liable  to  the  same  fine  and  to  be  imprisoned  for  a  space  which 
cannot  be  less  than  a  month  if  no  such  requests  have,  in  fact,  been 
made.     (C.  lol  and  following;  P.  193,  195.) 

158.  The  provisions  contained  in  Arts.  148 'and  149,  and  the 
provisions  of  Arts.  151,  152,  153,  154  and  155,  as  to  the  respectful 
requests  which  must  be  addressed  to  the  father  and  mother,  under 
the  circumstances  provided  for  by  those  Articles,  apply  to  natural 
children  who  have  been  legally  recognized.     (C.  334  and  following.) 

159.  A  natural  child  who  has  not  been  acknowledged,  and  a 
natural  child  who,  after  acknowledgment,  has  lost  both  his  father 
and  mother,  or  whose  father  and  mother  are  in  such  a  condition 
that  they  are  unable  to  express  their  wishes,  cannot  marry  before 
attaining  the  age  of  twenty-one,  except  after  having  had  a  tutor 
appointed  ad  hoc  by  the  Court.  (C.  25,  112  and  following;  160, 
405  and  following ;  502  ;  P.  2P.) 

160.  Sons  or  daughters,  less  than  twenty- one  years  of  age,  who 
have  no  father  or  mother,  and  no  grandparents,  or  only  such  as 
are  in  such  a  condition  that  they  are  unable  to  express  their  wishes, 
cannot  marry  without  obtaining  the  consent  of  a  family  council. 
(C.  25,  170,  175,  405  and  foUowing;  502  ;  Pr.  883  ;  P.  29.) 

161.  Marriage  is  prohibited  between  all  legitimate  ascendants 
and  descendants  in  the  direct  line  (s),  and  between  pei'sons  con- 
nected by  marriage  in  the  line  aforesaid.  (C.  184,  187,  190,  348, 
736  and  following.) 

162.  Maniage  is  prohibited  in  the  collateral  line  (s)  between 
legitimate  or  illegitimate  brothers  and  sisters,  and  between  persons 
who  are  connected  by  marriage  and  related  in  the  same  degree  (s). 
(C.  164,  184,  187,  190,  348,  736,  738.) 

163.  Marriage  is  also  prohibited  between  uncle  and  niece  and 
aunt  and  nephew.     (G.  164,  184,  187,  190,  736  and  following.) 

164.  The  President  of  the  Republic  may,  nevertheless,  on  good 
cause  being  shown,  dispense  with  the  prohibitions  contained  in 
Art.  162  as  to  the  marriage  of  brothers-  and  sisters-in-law,  and 
those  contained  in  Art.  163  as  to  marriage  between  uncle  and 
niece  and  aunt  and  nephew.  (C.  145,  162  and  following ;  169. 
Law,  16th  April,  1832.) 


(»)  A  definition  of  "direct' 
found  in  Arts.  736—738. 


and  "collateral"  lines  and   "degrees"   will   be 
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Chapter  II. 
As  TO  THE  Formalities  t^t  are  required  for  a  Marriage. 

165.  A  marriage  must  be  celebrated  publicly  before  the  civil 
status  officer  of  the  civil  domicile  of  one  of  the  parties.  (C.  63, 
74,  102,  167,  191,  193;  P.  199  and  following.) 

166.  The  two  publications  of  banns  required  by  Art.  63  under 
the  head  of  civil  status  records  shall  be  made  at  the  town  hall  of 
the  place  of  civil  domicile  of  each  of  the  contracting  parties. 
(C.  74  and  foUowing;  94,  102  and  following;  167,  169  and 
following.) 

167.  Should,  however,  the  civil  domicile  at  the  time  have  only 
beeu  established  by  six  months'  residence,  banns  must  be  published 
besides  at  the  town  hall  of  the  last  civil  domicile.  (C.  74,  102  and 
following;  166.) 

168.  If  the  contracting  parties  or  one  of  them  is,  with  respect 
to  marriage,  under  the  control  of  another,  the  banns  must  be 
published  at  the  town  hall  of  the  civil  domicile  of  the  persons 
under  whose  control  they  are.  (C.  102  and  following ;  148  and 
following;  158  and  following;  160,  372.) 

169.  The  President  of  the  Eepublic,  and  also  the  official  whom 
he  entrusts  with  this  power,  may  dispense,  on  good  cause  being 
shown,  with  the  second  publication  of  the  banns.  (C.  60,  63  and 
following;  145.) 

170.  A  marriage  celebrated  in  a  foreign  country  between 
French  subjects,  and  between  a  French  subject  and  a  foreigner,  is 
valid  if  it  is  perlormed  according  to  the  forms  customary  in  such 
country ;  provided  always  the  marriage  has  been  preceded  by  the 
publication  of  the  banns  required  by  Art.  63,  under  the  title  of 
civil  status  records,  and  the  French  subject  has  not  violated  the 
provisions  contained  in  the  preceding  chapter.  (C.  3,  47  and 
following;  63,  144  and  foUowing;  192,  194.) 

171.  The  record  of  a  marriage  conti'acted  in  a  foreign  country 
must  be  transcribed  within  three  months  of  the  return  of  the 
French  subject  to  the  territory  of  the  Republic  in  the  public 
marriage  registers  of  his  civil  domicile.  (C.  40  and  following; 
102,  251.) 


i 
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Chapter  III. 
On  Oaveais  to  Marriages. 

172.  Anyone  who  is  aheady  marned  to  one  of  the  parties  who 
propose  to  enter  into  a  marriage  has  a  right  to  enter  a  caveat  to 
the  celebration  of  such  marriage.  (C.  66  and  following;  147, 
176,  179.) 

173.  A  father,  and  if  there  is  no  father  then  a  mother,  or  if 
there  is  no  father  or  mother  then  the  grandparents,  may  enter  a 
caveat  against  the  marriage  of  their  children  or  descendants, 
although  the  latter  may  he  more  than  twenty-five  years  of  age. 
(C.  66  and  following;  148  and  following;  152  and  following; 
176,  179.) 

174.  If  there  is  no  ascendant,  a  brother,  a  sister,  uncle,  aunt, 
or  first  cousin  who  are  of  age  can  enter  a  caveat  in  either  of  the 
following  circumstances: — (1)  When  the  consent  of  a famil}' council 
required  by  Art.  160  has  not  been  obtained.  (2)  When  the  reason 
for  the  caveat  is  that  the  person  about  to  be  married  is  insane.  A 
caveat  based  on  the  latter  cause,  which  the  Court  can  simply  order 
to  be  cleared  off  (struck  out),  shall  ne^er  be  entered  except  on  the 
terms  of  the  caveator  taking  proceedings  to  have  the  person 
interdicted  and  having  the  matter  decided  within  a  time  fixed  by 
the  Court.  (C.  14T,  160,  176,  179,  489  and  following;  Pr.  890 
and  following.) 

175.  A  tutor,  or  a  person  in  charge  of  a  person  whoTias  been 
pronounced  incapable  of  managing  his  affairs,  can  only  enter  a 
caveat  in  the  two  cases  mentioned  in  the  preceding  Article  after 
having  been  authorized  in  this  behalf  by  the  family  council  which 
he  may  call  together.     (C.  174,  405  and  follomng ;  Pr.  883.) 

176.  Every  caveat  must  state  in  what  capacity  the  caveator  has 
the  right  to  eater  it.  It  must  contain  an  address  for  service  in 
the  district  in  which  the  marriage  is  about  to  be  celebrated. 
Unless  it  is  entered  in  behalf  of  an  ascendant,  it  must  contain  the 
grounds  on  which  it  is  entered.  If  all  these  requirements  are  not 
fulfilled  it  shall  be  null,  and  the  official  who  signs  the  notice  of  the 
caveat  shall  be  liable  to  be  suspended.     (C.  66—69,  111,  179.) 

177.  If  a  demand  is  made  to  have  it  cleared  off,  the  Court  of 
First  Instance  shall  adjudicate  thereon  within  ten  days  of  such 
demand.     (C.  178  ;  Pr.  49.) 

178.  If  there  is  an  appeal,  the  matter  shall  be  dealt  with  within 
ten  days  of  the  notice  of  appeal.     (Pr.  443.) 
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179.  If  the  caveat  is  not  upheld,  the  caveators  other  than 
ascendants  may  be  ordered  to  pay  damages.  (Completed  by  law  of 
20th  June,  1896.)  The  decisions  of  inferior  or  superior  Courts, 
given  by  default,  clearing  off  a  caveat  cannot  be  made  the  subject- 
matter  of  anew  trial  (t).  (C.  14G,  1149,  1382  ;  Pr.  128,  130,  131, 
023  and  following.) 

Chapter  IV. 
As  TO  Demands  ihat  a  Marriage  8ho*jld  be  declareu  null. 

180.  The  validity  of  a  marriage  which  has  been  contracted  with- 
out the  free  consent  of  both  parties,  or  without  the  free  consent  of 
one  of  them,  can  only  be  impugned  by  the  parties  themselves,  or 
by  the  party  whose  consent  was  not  freely  given.  When  there 
has  been  a  mistake  as  to  personality  (w)  of  the  person  with  whom 
the  mari'iage  has  been  contracted,  the  validity  of  the  marriage  can 
only  be  impugned  by  the  person  who  was  led  into  the  mistake. 
(C.  146,  181,  201  and  following;  1109  and  following;  P.  354 
and  following.) 

181.  An  action  for  a  declaration  of  nullity  of  marriage  under 
the  preceding  Article  cannot  be  brought  if  the  party,  after  having 
acquired  full  freedom  of  action,  or  after  having  discovered  the 
mistake,  continues  cohabitation  for  a  period  of  six  months. 
(C.  180,  185,  1338.) 

182.  A  marriage  contracted  with  the  consent  of  the  father  and 
mother  of  the  ascendants,  or  of  the  family  council  (where  such 
consent  is  necessary),  cannot  be  impugned  except  by  those  whose 
consent  was  required,  or  the  party  to  the  marriage  who  could  not 
marry  without  such  consent.  (C.  148—150,  158,  159,  160,  183, 
201,202;  P.  193,195.) 

{t)  Such  a  new  trial  is  obtained  froia  the  Court  itself  wliioh  gave  judgement, 
on  the  ground  that  the  judgment  prejulices  the  appKcant,  aad  that  he  waa  not 
present.     (See  Arts.  20  and  21,  474—479  of  the  Code  of  Procedure.) 

(m)  The  French  word  is  "pcrsonne."  When  the  Code  was  drawn  up  it  wan 
attempted  to  substitute  the  word  '*  individualite,"  iu  order  that  the  law  might 
only  mean  that  if  A.,  intending  to  marry  Rachel,  married  Leah  by  a  fniud 
similar  to  that  perpetrate-  on  Jacob,  the  marriage  could  be  annulled.  But  the 
legislature  intended  to  cover  other  mistakes,  as  has  been  held  by  the  Court  of 
Cassation  (Sirey  (1861),  I.  241),  who  held  that  it  includes  mistakes  as  to  qualUie*. 
Thus,  the  Court  of  Cassation  htld  that  where  a  man  was  deprived  by  law  of  an 
appreciable  part  of  his  civil  rights  {c.</.,  a  convict),  the  marriage  was  annulable 
if  tlie  other  j)arty  did  not  know  the  fact.  There  have  been  decisions  which  carry 
the  grounds  for  nullity  further,  and  which  hold  that  the  Article  induJes  mistakes 
as  to  the  moral  character  of  the  person  married.  Thus,  nullity  has  been  pronounced 
for  pregnancy  unknown  to  the  husband.  But  these  decisions  seem  to  be  of  doubtful 
authority.  (See  notes  to  Fuzier-Hermann.)  For  the  EngUah  law,  see  Mou  y. 
Jfoss,  otJicnche  Archer,  [1897]  P.  263. 
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183.  An  action  for  a  declaration  of  nullity  of  marriage  cannot 
be  instituted  either  by  parties  to  the  marriage,  or  by  the  relations 
whose  consent  was  necessary,  when  such  marriage  has  been  approved 
of  expressly  or  tacitly  by  those  whose  consent  was  necessary,  or 
when  a  year  has  elapsed  since  they  have  known  of  the  marriage 
without  an  action  having  been  entered.  Neither  can  such  an 
action  be  commenced  by  one  of  the  parties  if  a  year  has  elapsed 
since  the  time  that  the  party  has  attained  an  age  at  which  such 
party  was  competent  to  consent  to  such  marriage  without  any  other 
person's  consent  being  necessary.     (C.  148,  150,  173.) 

184.  A  marriage  contracted  in  \dolation  of  the  provisions  of 
Arts.  144,  147,  161,  162  and  163  may  be  impugned  by  the  parties 
themselves,  by  all  those  interested,  and  by  the  Public  Prosecutor. 
(C.  139,  185  and  following;  187,  190,  201,  202;  P.  354—357; 
I.  cr.  121.) 

185.  But  a  man-iage  contracted  by  parties,  one  or  both 
of  whom  has  not  attained  the  age  required  by  law,  cannot  be 
impugned  if  (1)  six  months  have  gone  by  since  the  one  or  both  of 
the  parties  have  attained  the  age  required  by  law ;  (2)  when  the 
woman  who  had  not  attained  the  age  required  by  law,  has  conceived 
within  the  six  months  (x).     (C.  144,  184,  190.) 

186.  The  father,  the  mother,  the  ascendants,  and  the  family 
council  who  have  consented  to  a  marriage  contracted  under  the 
circumstances  mentioned  in  the  preceding  Article  cannot  require  it 
to  be  annulled. 

187.  Whenever,  according  to  Art.  1S4,  an  action  for  a  declara- 
tion of  nullity  may  be  brought  by  the  interested  parties,  such  au 
action  cannot  be  brought  by  collaterals  or  by  children  born  of 
another  marriage  while  the  parties  to  the  marriage  are  alive,  but 
only  after  such  interest  has  become  vested  and  is  existing.  (C.  186, 
191.) 

188.  A  husband  or  wife,  whose  rights  have  been  violated  by  a 
second  marriage,  may  demand  the  nuUity  of  such  marriage  during 
the  lifetime  of  the  person  who  had  been  previously  married  to  him 
(or  her).    (C.  139, 147, 187, 189  and  foUowing;  201,  202;  P.  340.) 

189.  If  the  parties  to  a  second  marriage  plead  that  the  first 
marriage  was  null,  the  question  whether  such  first  maniage  was 
valid  or  null  shall  be  decided  first.     (C.  188, 190.) 

190.  The  Procureur  of  the  Republic  can  and  must  demand  the 
nullity  of  a  marriage  while  the  parties  are  still  living  in  every 
case  to  which  Art.  181  applies,  subject  to  the  exceptions  thereto 

(jt)  The  six  monthu  are  understood  by  text-writers  to  run  from  tLe  time  the 
woman  has  attained  the  marriageable  age  fixed  by  law. 


Repealed, 
Mauritius, 
26  of  1890, 
sect.  140, 
Schedule  A. 
Seychelles, 
4  of  1893, 
sect.  134, 
Schedule  A. 
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contained  in  Art.  185,  and  must  request  the  Court  to  order  them 
to  separate  (y).     (0.  139,  199  and  following.) 

191.  Every  marriage  which  has  not  been  contracted  publicly, 
and  which  has  not  been  celebrated  before  a  competent  public 
officer,  can  be  impugned  (z)  by  the  parties  thereto  themselves,  by 
their  fathers  and  mothers,  by  the  ascendants,  and  by  all  those  who 
have  an  existing  vested  interest,  as  well  as  by  the  Ministere 
Public  (^).  (C.  03  and  following;  75  and  following;  165,  173, 
192,  193,  196;  T.  cr.  121.) 

192.  If  the  marriage  was  not  preceded  by  the  two  publications 
of  banns  required  by  law,  or  if  the  dispensations  permitted  by  law 
have  not  been  obtained,  or  if  the  intervals  prescribed  between  the 
publications  of  the  banns  and  the  celebration  of  the  marriage  have 
not  been  observed,  the  Procureur  of  the  Republic  must  apply  to 
the  Court  to  fine  the  public  officer  a  sum  which  may  not  exceed 
three  hundred  francs,  and  to  fine  the  contracting  parties  or  the 
persons  under  whose  authority  they  have  acted  a  sum  in  accordance 
to  their  means.     (C.  63  and  following  ;  166  —  169  ;  T.  cr.  121.) 

193.  The  penalties  imposed  in  the  preceding  Article  are  incurred 
by  all  the  persons  therein  mentioned  for  every  violation  of  the 
rules  laid  down  in  Art.  165,  even  when  such  violation  shall  not  be 
sufficient  to  justify  the  Court  in  pronouncing  a  decree  of  nullity, 
(C.  74,  75.) 

194.  Nobody  can  claim  the  rights  of  a  husband  or  of  a  wife  and 
the  effects  resulting  by  law  from  marriage  without  producing  a 
record  of  such  marriage  inscribed  in  the  register  of  the  civil 
status,  save  and  except  in  the  cases  provided  for  by  Art.  46  under 
the  title  concerning  Act  of  Civil  Status.  (C.  40  and  following ; 
45,  76,  195,  198.) 

195.  The  fact  that  by  common  repute  the  parties  are  married 
does  not  relieve  the  alleged  husband  •  and  wife  who  rely  on  such 
common  repute  from  producing  the  record  of  the  celebration  of 
Buch  marriage  by  a  civil  status  officer.     (C.  76,  194,  196,  321.) 

(y)  There  seems  no  law  under  which  persons  living  together  can  be  ordered  to 
separate.  Demolombe,  Vol.  I.  sect.  BO;*,  says:  "'Ne  prenons  point  toutefois  ced 
trop  a  la  lettre." 

(z)  The  French  lawyers  who  drafted  the  code  did  not  clearly  distinguish  beti>  een 
when  a  n»arriage  was  void  or  only  voidable.  In  fact,  the  distinction  was  unknown 
to  most  of  them  (see  Laurent,  Vol.  II.  275) ;  hence  the  Courts  were  left  to  dis- 
tinguish between  the  formalities  which  were  essential  and  those  that  were  not  (see 
Dalloz,  notes  to  this  Article).  The  Courts  have  held  that  this  Article  is  to  be  read 
with  Art.  195,  and  that  they  have  authority  to  decide  which  formalities  are 
essential  and  which  are  not.  Thus  they  have  held  the  marriage  must  be  celebrated 
before  a  civil  status  officer,  but  take  upon  themselves  to  decide  whether  substantially 
the  marriage  was  public.     See  Dalloz,  Jurisprudence  Generale — "  Marriage." 

(a)  See  note  to  Art.  91. 
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196  (s).  When  the  parties  are  by  common  repute  husband  and 
wife,  and  the  record  of  the  marriage  before  a  civil  status  officer  is 
produced  in  Court,  the  parties  cannot  plead  that  the  document  is 
invalid.     (C.  76,  191,  194  and  following  ;  321.) 

197  (ff).  When,  however,  under  the  circumstances  mentioned 
in  Arts.  194  and  195,  the  two  persons  who  have  lived  together 
openly  as  husband  and  wife  are  both  dead  and  their  children 
living,  the  legitimacy  of  such  children  shall  not  be  questioned 
merely  because  the  record  of  their  marriage  is  not  produced,  if  such 
legitimacy  is  proved  by  common  repute  and  the  record  of  birth  does 
not  contradict  such  common  repute.     (C.  198,  319  and  following.) 

198  (b).  When  the  result  of  a  criminal  action  proves  that  there 
was  a  legal  marriage,  the  transcription  of  the  judgment  on  the 
registers  of  the  civil  status  gives  the  marriage  all  its  legal  effects 
as  from  the  day  on  which  it  was  celebrated,  both  as  it  affects  the 
parties  thereto  and  the  children  of  such  marriage.  (C.  40,  199, 
200,  326,  327  ;  P.  145—147,  173,  254,  256.) 

199.  If  the  parties  to  the  mai-riage,  or  one  of  them,  died  without 
haA-ing  discovered  the  crime  or  offence  (c),  the  criminal  action  may 
be  commenced  by  all  those  who  have  an  interest  to  have  the 
marriage  declared  valid,  and  by  the  Procureur  of  the  Republic. 
(C.  190,  192,  200,  326,  327 ;  I.'cr.  1,  2.) 

200.  If  the  public  official  is  dead  at  the  time  of  the  discovery 
of  the  fraud,  a  civil  action  shall  be  commenced  by  the  Procureur 
of  the  Republic  against  his  heirs.  The  action  shall  be  brought 
on  the  complaint  of  the  parties  interested,  and  they  shall  be  parties 
thereto.     (C.  46,  51,  724.) 

201.  A  marriage  which  has  been  declared  null  has,  if  contracted 
in  good  faith,  the  civil  consequences  of  a  marriage  so  far  as  the 
parties  thereto  are  concerned  and  the  children.  (C.  25,  144,  147, 
161  and  foUowmg;  180,  182,  184,  191,  202,  550,  2268.) 

202.  If  only  one  of  the  parties  to  the  man-iage  has  acted  in 
good  faith,  the  legal  consequences  of  marriage  only  come  into 
existence  in  favour  of  such  person  and  the  children  bom  of  the 

•  marriage  (d). 

{z)  This  Article  has  been  held  to  apply  to  marriages  outside  France,  and  prevent 
the  parties  relj-ing  on  any  irregularity  in  the  marriage  certificate.  (Sirej  (1856), 
I.  17  ;  (1865),  I.  393.) 

(<i)  This  Article  forma  an  exception  to  the  general  rule  stated  in  Arts.  194  and  195. 

(6)  This  Article  pnoides  for  the  case  where  it  appears  as  the  result  of  a  criminal 
action  that  the  civil  status  officer  or  some  third  party  either  did  not  make  a  proper 
record  or  did  away  with  it. 

(c)  The  French  word  is  fraud,  bat  should  be  translated  as  above.  (See  Dalloz, 
note  4  to  this  Article.) 

(rf)  These  two  latter  Bections  are  most  important  to  persons  marrying  French 
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Chapter  V. 
Of  the  Duties  which  Marriage  gives  rise  to. 

203.  By  the  act  itself  of  marryiug,  parties  mutually  bind 
themselves  to  feed,  support  and  educate  their  children.  (C.  208 
and  following ;  349,  384  and  following ;  762,  852,  1409,  1448, 
1556,  1558.) 

204.  A  child  has  no  right  of  action  for  a  settlement  on 
marriage  or  otherwise  against  his  father  and  mother. 

205.  (Law,  9th  March,  1891,  Art.  2.)— Children  are  bound 
to  support  their  father  and  mother  and  other  ascendants  who 
are  in  want.  Under  such  circumstances  the  succession  of  a 
deceased  husband  or  wife  is  liable  to  support  the  surviving  wife 
or  husband.  Such  support  must  be  claimed  within  one  year  from 
the  death,  and  the  right  to  claim  support  continues  in  case  there 
is  a  partition  until  the  termination  of  the  same.  The  aliment 
allowance  is  a  first  charge  on  the  inheritance.     It  must  be  borne 

subjects,  for  it  has  been  held  under  them  that  where  either  or  both  the  parties  acted 
in  ignorance  of  law  and  in  good  faith,  the  marriage,  though  it  may  be  annulled  by 
the  Court,  still  makes  the  children  born  before  the  annulment  legitimate,  and  the 
parties  who  believed  they  were  acting  lawfully  have  the  civil  rights  of  married 
persons.  Until  a  Court  has  pronounced  a  marriage  null,  though  the  forms 
required  by  French  law  have  not  been  complied  with,  the  marriage  is  good.  The 
word  "  null"  throughout  this  chapter  means  "  voidable"  or  "  annulable  by  law." 
Thus,  a  Mexican  woman  who  had  gone  through  a  religious  ceremony  of  marriage 
with  a  Frenchman  in  good  faith  in  Mexico  without  having  been  married  before 
the  civil  status  officer,  as  required  by  Mexican  law,  was  (as  the  Courts  in  Fnince 
held  she  had  acted  in  good  faith)  given  the  civil  rights  of  a  wife  and  her  children 
declared  legitimate.  (Sirey  (1883),  II.  137.)  So  a  non-French  subject  who  has 
married  a  Frenchman  outside  France  who  was  under  twenty-five  years  of  age 
without  his  having  obtained  the  previous  consent  of  his  parents  was  declared  to 
have  the  civil  rights  of  a  wife  and  her  children  declared  legitimate.  (Table  de 
Jurisprudence,  1791 — 1850,  sub-tit.  "^Marriage,"  437.)  The  curious  thing  about 
this  theory  is  that  both  the  parties  are  entitled  to  marry  again,  though  the  innocent 
party  has  such  rights,  and  the  children  born  or  conceived  before  the  decree  cf 
nullity  are  legitimate.  A  woman,  for  example,  who  has  gone  through  a  ceremony 
of  marriage  with  a  man  who  is  already  married  has  a  right  to  suppoi't  as  if  she 
were  a  lawful  wife  until  she  marries  again,  when  such  right  ceases.  (Sirey  (1887), 
II.  235.)  The  principle  applies  equally  to  mistake^  of  law.  (See  Table  Decennale, 
1851  —  1860,  sub-tit.  "Marriage,"  74;  Table  Decennale,  1871  —  1880,  sub-tit. 
"  Marriage,"  53,  54  ;  Sirey  (1900),  II.  131.)  The  nature  and  the  seriousness  of  the 
error  do  not  affect  this  principle,  but  are  oijly  facts  which  the  Court  must  consider 
in  determining  whether  there  was  good  faith.  (Sirey  (190 .'),  I.  225.)  The  difference 
between  the  English  law,  which  requires  certain  statutory  conditions  to  be  complied 
with,  in  default  of  which  there  is  no  marriage,  is  very  marked.  By  English  law 
a  marriage  is  only  voidable  for  want  of  consent,  or  impotence,  as  distinct  from 
sterility. 
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by  all  the  heirs,  and  if  there  is  not  sufficient  property,  by  each 
legatee  in  proportion  to  what  he  receives.  If,  however,  the  deceased 
has  expressly  declared  that  a  certain  legacy  shall  be  paid  in  priority 
to  the  rest.  Art.  927,  0.  Civ.,  shall  be  applied.  (0.  203,  207  and 
following;  .349,955,  1558.) 

206.  Under  the  same  circumstances  sons-  and  daughters-in-law 
are  also  bound  to  support  their  father-  and  mother-in-law ;  but  this 
duty  ceases  (I)  when  the  mother-in-law  marries  again  ;  (2)  when 
both  the  husband  (or  wife)  through  whom  there  is  affinity,  and 
the  children,  which  the  surviving  party  had  by  his  or  her  marriage 
with  such  deceased  husband  or  wife,  are  dead.  (C.  205,  207  and 
following ;  1558.) 

207.  The  duties  arising  from  these  provisions  are  reciprocal. 
(C.  205  and  following.) 

208.  An  alimentary  allowance  is  only  granted  according  to  the 
needs  of  the  person  who  claims  it  and  the  means  of  the  person 
who  is  liable  to  pay.     (C.  209  and  following ;  1202.) 

209.  When  either  the  person  who  gives  or  the  person  who 
receives  an  alimentary  allowance  is  in  such  a  position  that  the 
former  can  no  longer  pay  it,  or  the  latter  no  longer  requires  it  either 
in  whole  or  in  part,  an  application  may  be  made  to  discharge  or 
reduce  the  amount  of  the  original  order. 

210.  If  the  person  who  has  to  pay  the  alimentary  allowance 
proves  that  he  cannot  pay  the  same,  the  Court  may,  after  having 
ascertained  the  facts,  order  him  to  receive  into  his  house  the  person 
to  whom  he  owes  an  alimentary  allowance,  and  there  feed  and 
provide  for  him. 

211.  In  the  same  way,  the  Court  will  decide  whether  a  father 
or  a  mother  who  offer  to  receive,  feed  and  provide  at  home  for  a 
child  to  whom  they  are  bound  to  give  an  alimentary  allowance 
should  not  in  such  case  be  excused  paying  such  an  allowance. 
(C.  203,  210.) 

Chapter  VI. 

Of  Kights  and  Duties  which  Husbanm)  and  Wife  owe 
One  Another. 

212.  Married  persons  owe  one  another  fidelity,  support  and 
assistance.     (C.  75,  299  and  following ;  306,  1388  ;  P.  337,  339.) 

213.  A  husband  owes  protection  to  his  wife.  A  wife  owes 
obedience  to  her  husband.     (C.  1388.) 
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214.  A  wife  is  obliged  to  live  with  her  husband  and  to  follow 
him  wherever  he  thinks  proper  to  reside.  A  husband  is  obliged  to 
receive  his  wife,  and  to  provide  her  with  all  that  is  necessary  for 
the  requirements  of  life  according  to  his  means  and  position. 
(C.  108,  203,  306,  311,  507,  1142  and  following  ;  1148,  1537.) 

215.  A  wife  cannot  act  as  a  party  to  a  judicial  proceeding 
without  the  consent  of  her  husband,  even  though  she  may  be  a 
public  (h)  trader,  and  is  not  married  under  the  system  of  com- 
munity of  goods,  and  has  separate  property.  (C.  216,  218,  1388, 
1530  and  following  ;  1536  and  following;  1576,  2208.) 

216.  But  the  husband's  consent  is  not  required  to  enable  a  wife 
to  defend  herself  if  she  is  being  prosecuted  on  a  criminal  charge,  or 
for  offences  under  Book  IV.  of  the  Penal  Code.     (C.  1424.) 

217.  A  wife  cannot  give  any  property  away  gratuitously,  or 
alienate,  mortgage,  or  acquire  property,  whether  gratuitously  or 
for  a  consideration,  without  her  husband  concurring  in  the  docu- 
ment by  which  such  transfer  is  made,  or  giving  his  consent  in 
writing,  even  if  she  has  not  been  married  under  the  system  of 
community  of  goods,  and  has  separate  property.  (C.  214,  218  and 
following;  226,  334,  362,  776,  905,  934,  940,  1029,  1096,  1124, 
1419  and  following  ;  1449,  1538, 1554  and  following ;  1576,  2092, 
2139,2155,2194;  Co.  4,  5,  7.) 

218.  Whenever  a  husband  refuses  to  allow  his  wife  to  be  party 
to  a  suit,  whether  it  is  as  plaintiff  or  as  defendant,  the  judge  can 
authorize  her  to  do  so.     (C.  215  and  following  ;  Pr.  861.) 

219.  If  a  husband  refuses  to  allow  his  wife  to  execute  a  docu- 
ment, she  may  cite  her  husband  summarily  before  the  Court  of 
First  Instance  of  the  district  in  which  their  civil  domicile  is 
situated,  and  such  Court  may  give  or  refuse  her  permission  to  do 
so  after  having  heard  the  husband  in  chambers,  or  after  he  has  been 
properly  summoned.  (C.  108,  217,  221  and  following;  1413, 
1417,  1426  and  foUowing;  Pr.  861  and  following.) 

220.  When  a  woman  is  ia.  public  {b)  trader  she  can  bind  herself 
with  respect  to  matters  relating  to  her  trade  without  requiring 
her  husband's  consent.  Under  such  circumstances,  if  she  is 
married  under  the  system  of  community  of  goods  she  binds  her 
husband  also.  A  woman  is  not  considered  a  public  trader  if  she 
only  retails    goods   belonging    to    her   husband's    business,    but 

{h)  Code  de  Commerce,  Art.  1  .—Persons  who  trade  and  make  trading  thoir  usual 
occupation  are  traders.  Art.  4. — A  woman  cannot  be  a  public  trader  without  the 
consent  of  her  husband. 
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only  when  she  trades  separately.     (C.  215,  217,  1409, 1426 ;  Co.  4, 
5,  6,  7,  38.) 

221.  When  a  husband  has  been  sentenced  to  a  punishment 
which  affects  his  (h)  person,  or  is  branded  with  infamy,  although 
the  sentence  has  been  pronounced  in  his  absence,  his  wife,  even 
wlien  she  is  of  age,  cannot  during  such  sentence  bring  or  defend 
any  proceeding  before  a  Court  or  make  any  contract  without  being 
authorized  by  the  judge.  The  judge  can,  under  such  circum- 
stances, grant  his  permission  without  hearing  or  summoning  the 
husband.  (C.  215,  217,  222,  1413,  1417,  1426  and  following; 
Pr.  861  and  following ;  I.  cr.  465  and  following ;  476 ;  P.  7,  8, 
28,  34.) 

222.  If  a  husband  has  been  interdicted  or  is  absent  (c),  the 
judge  may,  after  taking  cognizance  of  the  facts,  authorize  the  wife 
to  appear  as  a  party  to  a  judicial  proceeding  or  enter  into  a  contract. 
(C.  120  and  following;  215,  217,  224,  502,  1413,  1417,  1426, 
2208  ;  Pr.  863  and  following.) 

223.  Every  general  authority,  even  if  it  has  been  stipulated 
for  in  the  marriage  contract,  is  only  valid  in  respect  of  the  admini- 
stration of  the  wife's  property.     (C.  1388,  1420,  1538,  1988.) 

224.  If  the  husband  is  a  minor,  the  wife  must  get  the  leave  of 
the  Court  both  to  appear  as  a  party  to  a  judicial  proceeding  and 
to  enter  into  a  contract.  (C.  215,  217  and  following;  388,  476, 
1413,  1417,  1426  and  following;  2208  ;  Pr.  861  and  following.) 

225.  Only  the  wife,  the  husband,  and  the  heirs  can  set  up  the 
defence  that  a  contract  is  null  owing  to  its  not  being  authorized. 
(C.  215,  217,  942,  1125,  1304,  1312,  1338.) 

226.  A  woman  may  make  a  will  without  having  obtained  her 
husband's  consent.     (C.  895,  905,  969  and  following.) 


Chapter  VII. 

RESPEtrriNG  THE  Ways  a  Marriage  is  dissolved. 

227.  A  marriage  is  dissolved  (1)  by  the  death  of  one  of  the 
parties ;  (2)  by  a  divorce  pronounced  according  to  law. 

{b)  The  Penal  Code  gives  a  list  of  the  punishments  which  come  under  these 
categories.  (See  Arts.  7  and  8  thereof.)  The  principal  punishments  which  come  under 
the  first  head  are  imprisonment,  death,  penal  servitude,  and  transportation.  Banish- 
ment and  loss  of  civil  rights  come  under  the  second  head. 

(c)  See  note  to  Art.  112. 
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Chapter  VIII. 

Concerning  Second  Marriaoes. 

228.  A  woman  cannot  marry  again  until  ten  months  have 
elapsed  since  the  date  of  the  dissolution  of  her  preceding  marriage. 
(C.  227,  296  and  following ;  P.  194  and  following.) 


Title  VI. 
of  divorce. 

— ♦ — 
Chapter  I. 

Of  the  Causes  for  which  Divorce  is  granted. 

229.  A  husband  is  entitled  to  demand  a  divorce  owing  to  his 
wife's  adultery.     (C.  306,  310  ;  P.  336  and  following.) 

230.  (Law,  27th  July,  1884.) — A  wife  is  entitled  to  demand  a 
divorce  owing  to  the  adultery  of  her  husband  (d).  (C.  306,  310  ; 
P.  366  and  following.) 

231.  Both  parties  are  entitled  to  demand  a  divorce  for  cruelty  (fi), 
harshness,  or  serious  insults  of  the  one  towards  the  other.  (C.  259, 
260,  306,  310.) 

232.  (Law,  27th  July,  1884.)— The  fact  that  one  of  the  parties 
has  been  sentenced  to  punishment  which  affects  the  person  (/) 
and  is  branded  with  infamy  is  a  good  cause  of  divorce.  (C.  261, 
306  ;  I.  cr.  476.) 


233.  (Eepealed  by  Law,  27th  July,  188+.)- 
consent  owing  to  incompatibility  of  temper. 


-Divorce  by  mutual 


Repealed  both 
for  Mauritius 
iind  Seychelles 
by  Mauritius, 
14  of  1872, 
sect.  28. 


(rf)  The  original  Code  added  when  he  kept  a  mistress  in  their  common  home. 

(#)  The  words  are  "exces,  sevices  ou  injures  graves."  Fuzier-Hennann,  note  19, 
on  this  Article,  says  ' '  exces ' '  means  specially  such  assuults  as  endanger  life ; 
"  sevices "  all  sorts  of  less  serious  injuries ;  "injures  graves "  any  words,  writings, 
or  acts  by  which  one  of  the  parties  reflects  on  the  honour  and  good  ntune  of  the 
other.     (See  note  to  Art.  221.) 

(/)  See  note  to  Art.  221. 
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Repealed  both 
for  Mauritius 
and  Seychelles 
by  Mauritius, 
Ord.  14  of 
1872,  sect.  28. 


Chapter  II. 
On  Divorce  Procedure, 

234.  (Law,  18th  April,  1886,  Art.  1.) — A  married  person  who 
wishes  to  present  a  petition  for  divorce  must  present  it  personally 
to  the  President  of  the  Court,  or  to  the  judge  who  is  acting  as 
such.  If  it  is  properly  proved  that  such  person  is  unahle  to  come 
in  person,  the  judge  shall  go  with  his  registrar  to  the  house  of  the 
petitioner.  When  a  person  has  heen  interdicted  as  the  result  of  a 
sentence  of  the  Court,  the  request  for  a  divorce  can  only  be  pre- 
sented by  his  tutor  at  the  request  and  with  the  authority  of  the 
interdicted  person.     (Pr.  59,  875  ;  P.  29.) 

235.  (Law,  18th  April,  1886,  Art.  1.)— The  judge,  after  having 
heard  the  petitioner,  and  after  having  made  any  observations  which 
he  may  deem  proper,  will  affix  his  order  to  the  end  of  the  petition 
directing  the  parties  to  appear  before  him  on  a  day  and  at  an  hour 
which  he  will  fix  and  direct  an  usher  to  serve  the  citation.  (C.  245, 
247,307;  Pr.  51,  72,  1033.) 

236.  (Law,  18th  April,  1886,  Art.  1.)— The  judge  can,  by  the 
same  order  which  directs  the  citation,  authorize  the  petitioner  to 
live  apart,  and  if  the  wife  is  the  petitioner,  shall  fix  the  place  of 
her  temporary  residence.     (C.  235,  238,  307 ;  Pr.  878.) 

237.  (Law,  18th  April,  1886,  Art.  1.)— A  copy  of  the  petition  {g) 
and  the  order  shall  be  furnished  to  the  respondent  at  the  head  of 
the  document  containing  the  citation.  Such  citation  shall  be 
served  at  least  three  days  before  the  day  fixed  for  appearance,  not 
counting  any  extra  time  allowed  for  distance  from  the  Court.  All 
these  directions  must  be  observed,  otherwise  such  citation  will  be 
void.  This  citation  is  delivered  in  a  closed  envelope  by  the  usher 
thereto  appointed.     (C.  234,  235,  247,  307  ;  Pr.  51,  72,  1033.) 

238.  (Law,  18th  April,  1886,  Art.  1.)— The  judge  will  hear  the 
parties  in  person  on  the  day  fixed.  If  either  of  them  is  unable  to 
go  before  the  judge,  the  judge  will  fix  a  place  where  he  will  try  to 
conciliate  them,  or  he  appoints  a  commission  to  hear  the  respondent. 
In  case  the  parties  refuse  to  be  reconciled  or  of  a  default  of  appear- 
ance he  will  give  an  order  certifying  that  they  were  not  reconciled 
or  that  default  in  appearance  was  made.  The  judge  shall  then  give 
leave  to  the  petitioner  to  issue  a  citation  to  appear  in  Court.  The 
judge  shall,  if   it  is   necessary,  give  directions  anew  where  the 


(^)  In  practice  it  is  a  copy  of  these  dociuneiits  that  is  sent  to  the  refipondent. 
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petitioner  is  to  live,  as  to  what  shall  be  done  respecting  the 
temporary  charge  of  the  children,  as  to  handing  over  of  any 
personal  effects.  He  has  authority  also  to  decide,  when  necessary, 
upon  any  demand  for  alimony.  Such  order  must  he  canied  out 
provisionally,  and  can  be  appealed  against  within  the  time  fixed  by 
Art.  8U9  of  the  Code  of  Procedure.  Such  an  order  of  itself 
authorizes  the  wife  to  take  all  the  steps  necessary  to  preserve  her 
rights  and  to  act  as  a  party  to  a  judicial  proceeding  until  the 
suit  terminates,  and  in  any  proceedings  arising  out  of  it.  When 
the  Court  is  seized  of  the  suit,  it  may  by  a  judgment  of  the  Court 
modify  the  provisional  measures  directed  by  the  judge  to  be  taken, 
or  it  may  order  any  additional  ones  required  in  the  course  of  the 
case,  without  prejudice  to  the  judge's  right  throughout  the  case  of 
deciding,  as  arbitrator,  where  the  wife  should  live.  The  judge  may, 
according  to  the  circumstances,  before  authorizing  the  petitioner  to 
cite  the  respondent,  send  away  the  parties  for  a  period  which  shall 
not  exceed  twenty  days,  without  making  any  order  except  the 
necessary  provisional  directions.  The  petitioner  must  avail  himself 
of  the  order  granting  leave  to  issue  a  citation  within  twenty  days 
of  such  order.  If  the  petitioner  has  not  availed  himself  of  such 
leave  within  the  time  mentioned,  all  provisional  measures  ordered 
for  his  benefit  ipso  facto  cease.  .  (C.  218,  236,  240,  241,  307 ;  P.  54, 
806,  807,  80.8,  809,  877,  878.) 

239.  (Law,  18th  April,  1886,  Art.  1.)— The  case  is  investigated 
and  judged  in  the  usual  way,  the  Ministere  Public  {h)  having  been 
heard  thereon.  The  petitioner  can  at  any  stage  of  the  case  change  his 
petition  for  a  divorce  into  a  petition  for  a  judicial  separation.  The 
cross  petitions  need  only  contain  a  simple  statement  of  what  the 
petitioners  demand.  The  Court  can  order  a  case  to  be  heard  in 
camera.  The  public  press  is  forbidden  under  a  fine  of  from  100  to 
2,000  francs  imposed  by  Art.  39  of  the  Law  of  30th  July,  1881,  to 
publish  the  evidence  in  divorce  trials.  (0.  306,  387 ;  Pr.  83,  87, 
337,  879.) 

240.  (Law,  18th  April,  1886,  Art.  1.)— The  Court  may,  either 
at  the  request  of  one  of  the  parties  concerned,  or  at  that  of  one  of 
the  members  of  the  family,  or  upon  the  application  of  the  Ministere 
Public,  or  on  its  own  initiative,  give  directions  as  to  any  provisional 
measures  which  it  may  deem  necessary  in  the  interest  of  the 
children.  It  will  also  give .  orders  as  to  any  applications  for 
aliment  allowances  during  the  continuance  of  the  case,  as  to  any 
allowances  which  may  be  required,  and  as  to  all  other  urgent  steps 
to  be  taken.     (C.  238,  241,  267,  307  ;  Pr.  878.) 


(h)  See  note  to  Art.  91. 
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241.  (Law,  18th  April,  1886,  Art.  1.)— The  wife  must  prove 
that  she  lives  in  the  house  in  which  the  Court  directed  her  to  live 
whenever  required  to  do  so.  If  she  does  not,  the  husband  can 
refuse  alimony,  and  if  the  wife  is  the  petitioner,  she  can  be  declared 
incapable  of  continuing  her  action.     (0.  240,  251,  269,  307.) 

242.  (Law,  18th  April,  1886,  Art.  1.)— Either  the  husband  or  the 
wife  can,  from  the  date  of  the  first  order,  and  after  being  authorized 
by  the  judge  to  whom  the  matter  has  been  referred  for  report,  take 
any  protective  measure  for  securing  his  or  her  rights,  as,  for 
example,  having  the  seals  of  the  Court  put  upon  the  property  which 
is  subject  to  the  system  of  community.  The  same  right  belongs  to 
a  wife  even  when  not  married  under  the  system  of  community  in 
order  to  protect  such  of  her  property  as  her  husband  has  the  man- 
agement of  or  enjoys  the  rights  over,  as  usufructuary.  The  seals 
will  be  removed  on  the  application  of  the  party  who  applies  first. 
The  different  articles  and  securities  shall  be  inventoried  and  valued. 
The  husband  or  wife,  who  happens  to  be  in  possession,  is  the 
official  receiver  thereof  unless  the  Court  decides  otherwise.  (C.  270, 
307,  1441  and  following;  1962  ;  Pr.  907  and  foUowing.) 

243.  (Law,  18th  April,  1886,  Art.  1.)— After  the  date  of  the 
order  mentioned  in  Art.  235,  every  obligation  which  the  husband 
enters  into  on  behalf  of  the  property  enjoyed  under  the  system  of 
community,  every  sale  which  he  may  make  of  immovables  subject 
thereto,  shall  be  declared  null  if  it  is  proved  in  any  way  that  it 
was  entered  into  and  contracted  in  fraud  of  the  wife's  rights. 
(C.  235,  271,  307,  1167,  1421  and  following.) 

244.  The  right  to  apply  for  a  divorce  abates  by  the  parties 
having  been  reconciled  either  after  the  facts  alleged  in  the  petition 
or  after  the  petition  was  brought — in  both  cases  the  petitioner 
shall  be  declared  to  have  no  right  of  action.  He  can,  nevertheless, 
file  a  new  petition  based  on  any  facts  which  have  happened  or 
come  to  light  since  the  reconciliation,  and  make  use  of  the  previous 
causes  of  action  to  strengthen  his  new  petition.  The  action  for 
divorce  is  extinguished  by  the  death  of  either  of  the  parties  before 
the  judgment  has  become  final  by  being  transcribed  on  the  civil 
status  registers.     (C.  241,  251,  272—274,  307.) 

245.  (Law,  18th  April,  1886,  Art.  1.)— When  an  inquiry  takes 
place,  such  inquiry  must  be  made  in  accordance  with  the  provisions 
of  Art.  252  of  the  Code  of  Civil  Procedure  and  the  Articles  which 
follow.  Relatives  [with  the  exception  of  the  descendants  of  the 
husband  and  wife]  and  servants  of  the  parties  may  be  witnesses. 
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246.  (Law,  18th  April,  1886,  Art.  1.)— The  Court  need  not, 
even  if  the  case  is  proved,  pronounce  a  divorce  immediately  when- 
ever a  petition  is  based  on  any  other  ground  than  that  pi-ovided  for 
by  Art.  232.  If  a  divorce  is  not  pronounced  immediately,  the  order 
it  has  given  as  to  separate  residence  must  either  be  contintied,  or 
it  must  order  the  parties  to  live  apart.  The  usual  provisional 
directions  must  be  given.  Final  judgment  must  be  given 
within  a  period  which  must  not  exceed  six  months.  If  the  parties 
have  not  become  reconciled  by  the  day  to  which  the  case  has  been 
adjourned,  either  of  them  can  summon  the  other  to  appear  within 
the  time  appointed  by  law  to  hear  sentence  of  divorce  pronounced. 

247.  (Law,  18th  April,  1886,  Art.  1.)— When  the  summons  has 
not  been  served  personally  on  the  respondent,  and  such  person 
makes  default  in  appearance,  the  Court  may,  before  pronouncing 
a  judgment  on  the  facts,  order  a  notice  to  be  inserted  in  the  papers, 
in  order  to  inform  such  person  of  the  application  made  against 
him.  The  judgment  or  decree  which  pronounces  a  divorce  in 
default  of  appearance  must  be  served  by  an  oflBcer  appointed  by 
the  Court  for  that  purpose.  If  this  notice  has  not  been  served 
personally,  the  President  of  the  Court  shall,  upon  an  application 
made  ex  parte,  order  a  precis  of  the  judgment  to  be  published 
in  such  papers  as  he  may  select.  A  defence  to  the  action  must  be 
entered  within  a  month  of  the  date  of  the  personal  service.  If 
there  has  been  no  personal  service,  then  such  defence  must  be 
entered  within  eight  months  of  the  last  notice  in  the  papers. 

248.  (Law,  18th  April,  1886,  Art.  1.)— An  appeal  may  be 
entered  in  defended  eases  within  the  time  fixed  by  Art.  443  of  the 
Code  of  Procedure  and  the  Articles  following  it.  If  judgment  is 
given  by  default,  time  only  begins  to  run  from  the  day  on  which 
a  defence  can  no  longer  be  entered.  On  appeal,  the  case  is  heard 
at  the  ordinary  sittings  as  an  urgent  matter.  Cross  applications 
may  be  made  on  appeal  without  being  considered  new  applications. 
In  defended  cases,  the  time  in  which  an  appeal  lies  to  the  Court  of 
Cassation  runs  as  from  the  date  of  notice  thereof  to  the  opposite  party 
In  eases  where  judgment  has  been  given  by  default,  time  runs 
from  the  day  on  which  a  defence  can  no  longer  be  entered.  An 
appeal  has  the  efPect  of  suspending  the  judgment  of  the  Court  in 
matters  relating  to  divorce  and  judicial  separation. 

249.  (Law,  18th  April,  1886,  Art.  1.)— A  judgment  of  divorce 
cannot  be  given  by  consent  either  in  the  lower  or  higher  Court. 

250.  (Law,  18th  April,  1886,  Art.  1.)— A  precis  of  the 
judgment    of    the   lower  or  higher  Court  which  pronounces  a 
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Eepoaled  by 
Mauritius, 
Ord.  14  of 
I872  up  to 
Art.  266  by 
Beet.  2S,  and 
by  sect.  1  up 
to  Art.  294. 


divorce  shall  be  put  on  the  notice  boards  of  the  Civil  Courts  and 
the  Commercial  Courts,  and  in  both  the  Chamber  of  Avoues  and 
Chamber  of  Notaries  (//).  A  similar  precis  must  be  inserted  in 
one  of  the  papei-s  published  in  the  place  where  the  Court  sits,  or  if 
there  are  no  such  papers,  then  in  one  of  those  published  in  the 
same  department. 

251.  (Law,  18th  April,  1886,  Art.  1.) — The  operative  part  of 
the  judgment  of  the  lower  or  higher  Court  shall  be  transcribed 
on  the  registers  of  the  Civil  Status  Office  of  the  place  where  the 
marriage  took  place.  A  note  of  such  judgment  of  the  lower  or 
higher  Court  shall  be  made  on  the  margin  of  the  record  of  the 
marriage,  as  provided  for  by  Art.  49  of  the  Civil  Code.  If  the 
marriage  took  place  abroad,  such  transcription  must  be  made  on 
the  registers  of  the  Civil  Status  Office  of  the  place  of  the  parties' 
last  civil  domicile,  and  a  memorandum  shall  be  made  on  the 
maiTiage  record  when  it  has  been  transcribed  in  France. 

252.  (Law,  18th  April,  1886,  Art.  1.)— The  transcription  has 
to  be  made  by  the  party  who  obtained  the  divorce.  For  this  pur- 
pose a  notice  of  the  decision  must  be  communicated  to  the  proper 
officer  of  civil  status  to  be  transcribed  on  the  registers  within  two 
months  of  the  day  on  which  it  became  final.  The  certificates 
mentioned  in  Art.  548  must  be  attached  to  the  notice.  If  there 
has  been  a  judgment  of  the  superior  Court,  then  there  must  also 
be  an  additional  certificate  that  there  has  been  no  appeal  to  the 
Court  of  Cassation.  The  transcription  must  be  made  by  the  civil 
status  officer  within  five  days  of  the  application  for  transcription, 
under  a  penalty  of  incuiring  the  punishment  imposed  by  Art.  50 
of  the  Code  Civil.  Holidays  shall  not  count  in  reckoning  the 
days.  If  the  person,  who  has  obtained  the  divorce,  neglects  to 
make  such  signification  within  the  first  month,  the  other  party  is 
also  entitled  to  give  such  notice  thereof  during  the  month  follow- 
ing. If  neither  party  has  within  two  months  asked  tlie  divorce  to 
be  tranpcribed,  the  divorce  is  null,  and  as  if  it  had  not  been  given. 
The  judgment  of  divoi'ce,  duly  transcribed,  takes  efPect  as  between 
the  parties  as  from  the  day  of  the  petition. 

253  to  274.   (Repealed,  Law,  18th  April,  1886.) 

275  to  294.   (Repealed,  Law,  27th  July,  1884.) 

(A)  There  is  a  Chamber  of  Avoues  and  another  of  Notaries  where  such  notices 
are  screened,  corresponding  to  a  Chamber  of  Commerce. 
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Chapter  III. 
As  TO  THE  Effects  of  a  Divorce. 

295.  (Modified  by  the  Law,  27th  July,  1884.) -Parties  who 
have  been  divorced  cannot  become  husband  and  wife  again  if  either 
of  them  after  the  divorce  have  married  again  and  been  divorced  a 
second  time.  If  parties  who  have  been  divorced  wish  to  become 
husband  and  wife  again,  a  new  marriage  is  necessary.  The  parties 
cannot  on  such  re-niaiTiage  adopt  any  other  system  for  owning 
their  property  than  that  which  regulated  their  original  marriage. 
After  they  have  become  husband  and  wife  again,  no  new  petition 
for  divorce  can  be  entertained  on  any  grounds  whatsoever,  except 
that  one  of  them  has,  since  re-marriage,  been  sentenced  to  a 
punishment  which  involves  corporal  detention  and  is  branded  with 
infamy  (?•).     (C.  190,  227.) 

296.  A  divorced  woman  cannot  re-marry  for  ten  months  after 
the  divorce  has  become  absolute. 

297.  (Repealed  by  Law,  27th  July,  1884.) 

298.  (Modified  by  Law,  27th  July,  1884.)— Where  a  divorce 
has  been  pronounced  for  adultery,  the  guilty  party  can  never 
marry  the  person  with  whom  he  was  found  guilty  of  adultery. 

299.  (Modified  by  Law,  2:th  July,  1884.)— The  party  against 
whom  a  divorce  has  been  pronounced  loses  the  right  to  all  the 
benefits  he  is  entitled  to  under  the  marriage  contract,  or  received 
since  the  marriage  from  the  other  party.  (Law,  (Jth  February, 
1893.)  The  effect  of  divorce  is  that  each  of  the  parties  re-acquii-es 
his  surname  {k). 

300.  The  person  who  has  obtained  the  divorce  keeps  the 
benefits  of  the  settlement  made  on  him  by  the  other  party, 
although  it  had  been  stipulated  that  in  return  for  such  settlements 
the  other  party  should  make  similar  settlements  and  has  not 
done  so. 

301.  If  the  parties  made  no  settlement  on  one  another,  or  if 
those  stipulated  for  do  not  appear  suflBcient  to  provide  for  the 
support  of  the  party  who  has  obtained  the  divorce,  the  Court  may 
grant  an  alimentary  allowance  charged  upon  the  property  of  the 


Repealed  in 
Maaritiiui  by 
Ord.  31  of 
1892,  sect.  1. 
Seychelles, 
No.  7  of  1893, 
sect.  1. 


Repealed  for 
Mauritius  and 
Seychellea  by 
Mauritius 
Ord.  U  of 
1872,  sect.  28. 

For  Mauritius 
and  Seychelles 
punishment 
of  wife  for 
adultery 
repealed, 
Mauritius 
Ord.  37  of 
1882,  sect.  14. 


(t)  See  note  to  Art.  232. 

(/t)  It  appearrj  that  by  virtue  of  a  practice  which  is  sometimes  adopted  in  certain 
departments  a  husband  adds  to  his  own  name  that  of  his  wife,  and  he  keeps  such 
name  even  after  her  death.  Confer  Cotcley  v.  Cowley,  [1901]  App.  Caa.  460,  as 
to  the  English  practice. 
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other  party,  which  allowance  must  not  exceed  a  third  of  the  income 
of  the  party  whose  property  is  charged.  This  allowance  may  be 
withdrawn  should  it  cease  to  be  required. 

302.  The  custody  of  the  children  belongs  to  the  party  who  has 
obtained  the  divorce,  unless  the  Court  decrees  in  the  interest  of 
the  children,  and  upon  the  application  of  the  family  or  the 
Ministere  Public  (^■),  that  all  or  one  of  them  should  be  entrusted 
to  the  other  party  or  to  a  third  person. 

303.  No  matter  to  whom  the  children  may  be  entrusted,  the 
father  and  mother  each  retain  theii'  right  to  superintend  the 
manner  in  which  the  children  are  maintained  and  educated,  and 
must  contribute  thereto  in  proportion  to  their  means. 

304.  The  fact  that  a  marriage  has  been  dissolved  by  a  divorce 
granted  by  the  Court  does  not  deprive  the  children  of  such 
marriage  of  any  of  the  rights  secured  to  them  by  law,  or  by  the 
marriage  settlements  of  their  parents ;  but  such  rights  only  come 
into  esse  in  the  same  way,  and  under  the  same  circumstances,  as 
they  would  have  arisen  if  there  had  been  no  divorce. 

^^cSs^^dl     ^^^-   -I^epealed  by  Law,  27th  July,  1884.) 

Mauritius  by 

Mauritius  z^i        .       ttt 

Ord.  14  of  Chapter  IV. 

1872,  sect.  28.  "       »  x  c. 

As  TO  Judicial  reparation. 

306.  (Modified  by  Law,  27th  July,  1884.) — Where  a  person  is 
entitled  to  sue  for  a  divorce,  the  parties  may  apply  for  a  judicial 
separation.     (C.  219,  229,  230.) 

307.  (Law,  18th  April,  1886.) — Such  an  action  shall  be  com- 
menced, conducted,  and  decided  in  the  same  way  as  any  other  civil 
action  ;  but  Arts.  23*5  to  244  shall  apply  thereto.  Parties  cannot 
obtain  a  separation  by  mutual  consent  {k).  The  guardian  of  a 
person  who  has  been  interdicted  by  law  can,  after  having  obtained 
the  consent  of  the  family  council,  present  a  petition  for  a  judicial 
separation  and  prosecute  the  action.  (C.  236,  244,  248,  300,  302, 
311,  1445,  1447,  1451,  1518;  Pr.  48,  83,  866—869,  870  and 
following  ;  875—880  ;  Co.  65  and  following.) 

Repealed  for  I     308.   (Repealed,  Law,  2;th  July,  1884.) 

Mauritius  and  I 

Seychelles  by  I     309.  (Repealed,  Law,  2;th  July,  1884.) 

Mauritius 

Ord.  37  of  310(0.  (Modified,  Law,  27th  July,  1884.)— When  a  judicial 

(»)  See  note  to  Art.  91. 

{k)  The  article  "  elle  "  in  the  French  refers  to  "  la  separation  de  corps  "  ;  not  to 
the  action  for  the  same.     (See  Dalloz,  annotated  code  on  Art.  307.) 

{I)  The  original  Article  gave  the  respondent  the  right  to  insist  upon  a  divorce  at 
the  end  of  three  years,  if  the  petitioner  would  not  be  reconciled  and  renew  cohabita- 
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separation  has  lasted  three  years,  the  judgment  can  be  changed 
into  a  judgment  of  divorce  on  the  application  of  either  of  the 
parties.  This  new  application  must  he  made  by  a  clear  eight  days 
summons  issued  by  the  President.  It  will  be  heard  in  Chambers. 
The  order  shall  name  a  judge  as  reporter,  and  direct  notice  of  the 
application  to  be  given  to  the  Ministere  Public  (w),  and  fix  a  day  for 
an  appearance.  (New  paragraph  added  by  Art.  2,  Law,  18th  April, 
1886.)  The  case  on  appeal  shall  be  argued  and  decided  in 
Chambers  upon  the  report  of  the  Court  below,  the  Ministere  Public 
having  been  heard.     The  decision  shall  be  given,  in  open  Court. 

311.  (Law,  6th  February,  1892.) — ^A  woman  may  be  forbidden 
to  bear  her  husband's  surname,  or  authorized  to  drop  it,  by  the 
judgment  of  judicial  separation  or  a  subsequent  judgment.  When 
a  husband  has  added  to  his  surname  that  of  his  wife,  she  may  in 
the  same  way  ask  that  her  husband  may  be  forbidden  to  bear  her 
surname.  A  judicial  separation  always  carries  with  it  separation 
of  property.  A  judicial  separation  has  also  the  effect  of  restoring 
a  woman  to  the  exercise  of  full  civil  rights,  so  that  it  is  unneces- 
sary for  her  to  obtain  either  her  husband's  consent  or  that  of  the 
Court.  If  the  judicial  separation  terminates  by  the  parties  becom- 
ing reconciled,  the  civil  capacity  of  the  wife  is  altered  as  respects 
matters  happening  afterwards,  and  is  regulated  by  the  provisions 
of  Art.  1449.  Such  alteration  of  her  civil  capacity  can  only  be  set 
up  as  a  defence  against  third  parties  if  the  resumption  of  cohabita- 
tion is  evidenced  by  a  document  drawn  up  by  a  notary  in  duplicate,  ^ 
of  which  a  precis  must  be  published  in  the  manner  provided  by 
Art.  1445,  with  a  reference  on  the  margin  thereof  to  (1)  the 
marriage  record ;  (2)  the  judgment  of  the  lower  or  higher  Court 

tion,  unless  the  judicial  separation  had  been  grounded  on  the  wife's  adultery. 
The  petitioner  had  not  ihis  right,  because  he  could  have  obtained  a  divorce  for 
the  same  reasons  as  a  judicial  separation,  and  had  chosen  to  ask  for  a  judicial 
separation  only.  The  theory  being  that  it  was  not  in  the  public  interest  that 
a  person  should  be  prevented  re-marrying  when  he  or  she  had  a  partner  who 
would  not  resume  cohabitation.  The  new  Article  grants  this  right  to  either  party, 
and  permits  a  wife  judicially  separated  owing  to  her  adultery  to  apply  for  a 
divorce.  It  does  not  lay  down  any  principles  on  which  the  judges  should  act, 
and  none  are  ascertainable  from  the  discussion  which  took  place  when  the  law  was 
passed.  Some  Courts  review  the  facts  on  which  the  separation  was  given  in  order 
to  ascertain  whether  they  justify  the  Court  in  decreeing  a  divorce,  making  thus  a 
distiLction  between  the  grounds  on  which  the  one  should  be  granted  and  the  other— 
a  distinction  which  does  not  appear  from  Art.  306.  This  course  has  been  approved 
by  the  Court  of  Cassation.  (Sirey  (1886),  I.  374.)  Other  Courts  consider  the  facta 
as  they  exist  at  the  time  of  the  appUcation  for  divorce,  with  a  view  of  asrwtaining 
whether  the  parties  are  ever  likely  to  agree  together.  (Sirey  (1892),  I.  503.) 
(m)  See  note  to  Art.  9 1 . 
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which  decreed  the  judicial  separation ;  and  finally  hy  publishing 
such  precis  in  one  of  the  papers  of  the  department  which  publish 
legal  notices.     (C.  1441,  1445,  1449,  1452  ;  Co.  66.) 


Title  VII. 
of  paternity  and  filiation. 

♦— 

Chapter  I. 

Of  the  Paternity  of  Legitimate  Children  or  those  born 
IN  Marriage. 

312.  A  child  conceived  by  a  married  woman  has  for  its  father 
her  husband.  But  the  latter  can  repudiate  the  child  by  proving 
that  he  was  physically  unable  to  cohabit  with  his  -wife  from  the 
300th  day  to  the  180th  day  before  the  child's  birth,  either  because 
he  was  away  or  because  he  was  suffering  from  the  effects  of  an 
accident.    (C.  313  and  foUowing;  316,  317,  325,  725,  906.) 

313.  A  husband  cannot,  by  alleging  impotence,  repudiate  the 
child ;  he  cannot  repudiate  it  even  by  proving  that  his  wife  has 
committed  adultery,  unless  its  birth  has  been  concealed  from  him  ; 
in  which  case  he  will  be  allowed  to  prove  any  facts  tending  to 
show  that  he  is  not  the  father.  (P.  336  (L.aw,  6th  December, 
1850,  modified  by  the  Law  of  18th  April,  1886).)  In  case  of  a 
divorce,  or  even  a  petition  for  a  divorce  or  judicial  separation,  the 
husband  may  repudiate  a  chUd  which  is  bom  300  days  after 
the  sentence  which  has  authoiized  his  wife  to  have  a  separate 
dwelling,  or  which  is  bom  less  than  180  days  after  either  the  final 
refusal  of  the  petition  or  the  reconciliation.  An  action  repu- 
diating the  child  may  not  be  entered  if,  as  a  matter  of  fact,  the 
parents  have  come  together  again  (m). 

(»i)  In  English  law  there  is  only  a  presumption  of  fact  that  a  child  bom  in 
matrimony  is  legitimate,  and  even  if  the  husband  was  in  the  same  town  as  his 
wife  when  conception  took  place  facts  may  be  gone  into  to  show  he  was  not  its 
father.  [The  AyUsford  Peerage  Cai,e  (1886),  2  App.  Gas.  1.)  A  case  of  this  kind 
is  to  be  determined  by  a  jury,  who  have  to  say  whether  upon  the  whole  of  the 
evidence  as  given  on  behalf  of  those  who  assert  the  child's  illegitimacy  it  has  been 
brought  home  to  their  mind  the  conviction  that  the  husband  is  not  the  father 
{Boisvile  v.  Att.-Gen.  (1887),  12  P.  D.  177),  though  neither  husband  nor  wife  can  be 
called  to  prove  non-access.  The  normal  time  of  gestation  is  270  to  275  days ; 
280  is  very  uncommon.  (See  evidence  in  BostnU  v.  Alt. -Gen.,  ubi  supra.)  Though 
proceedings  may  be  taken  under  the  Legitimacy  Declaration  Act  (21  &  22  Vict. 
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314.  A  child  born  within  180  days  of  marriagG  cannot  be 
repudiated  by  the  husband  (1)  if  he  knew  of  the  pregnancy  before 
marriage  ;  (2)  if  he  was  present  when  its  birth  was  being  recorded 
and  the  record  was  signed  by  him,  or  such  record  contains  a  state- 
ment that  he  cannot  write ;  (3)  if  the  child  is  not  declared  viable. 
(C.  56,  312,  313,  316,  331,  335,  725,  906,  1353.) 

315.  The  legitimacy  of  a  child  born  300  days  after  a  marriage 
has  been  dissolved  may  be  contested.    (C.  312  and  following ;  725.) 

316.  Whenever  a  husband  is  entitled  to  repudiate  a  child,  he 
must  do  so  within  a  month  of  the  birth  if  he  is  on  the  spot  where 
it  was  born ;  within  two  months  of  his  return  if  at  the  time  of  the 
birth  he  is  away.  If  the  birth  of  the  child  has  been  concealed 
from  him,  then  two  months  after  the  fraud  has  been  discovered. 
(C.  312,  313.) 

317.  If  the  husband  died  before  having  repudiated  the  child, 
but  within  the  time  allowed  for  doing  so,  his  heirs  may  contest  its 
legitimacy  within  two  months  of  the  time  when  the  child  was  put 
into  possession  of  the  property  of  the  husband,  or  of  the  time  when 
the  heirs,  in  possession  thereof,  are  disturbed  in  the  enjoyment 
thereof  by  the  child.     (C.  312,  313,  316,  322,  329,  330,  341,  721.) 

318.  Any  document  containing  a  repudiation  of  a  child  by  the 
husband  which  does  not  form  part  of  the  proceedings  in  a  suit 
before  the  Courts  shall  be  treated  as  null,  unless  within  a  month 
it  is  succeeded  by  an  action  in  Court,  to  which  action  a  tutor 
given  ad  hoc  to  the  child  shall  be  made  defendant  and  the  mother 
a  party.     (C.  316  ;  Pr.  57  and  following.) 

Chapter  II. 

As  TO  HOW  THE  PARENTAGE  OF  LEGITIMATE  CHILDREN 
IS  PROVED. 

319.  The  parentage  of  legitimate  children  is  proved  by  the 
records  of  their  birth  inscribed  on  the  civil  status  register.  (C.  40 
and  following ;  44,  57,  197,  312,  322,  1319.) 

320.  If  such  document  is  not  forthcoming,  it  is  sufficient  to 
prove  that  the  child  has  always  had  the  (//)  status  of  a  legitimate 
child. 

c.  93)  to  have  a  child  declared  legitimate  in  English  law,  there  is  no  legal  proceed- 
ing for  declaring  a  child  illegitimate,  and  such  a  question  can  only  be  decided  as 
incidental  to  a  claim  to  property  or  a  title.  (Mamcl  v.  Att.-Gen.,  L.  R.  4  P.  D. 
232.) 

(«)  The  literal  French  is  "possession  constante  de  I'etat  d'enfant  legitime"  — 
"  uninterrupted  possession  of  the  position  of  a  legitimate  child." 
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321.  Proof  that  a  child  has  had  the  status  of  a  legitimate  child 
is  given  bj  proving  a  sufficient  number  of  facts  which  tend  to 
show  that  the  social  relations  between  himself  and  the  family  to 
which  he  alleges  he  belongs  have  been  those  of  parent  and  child. 
The  principal  facts  which  go  to  prove  this  are — That  the  individual 
has  always  borne  the  surname  of  the  person  he  alleges  to  be  his 
father.  That  the  father  has  treated  him  as  his  child  and  as  such 
has  provided  for  his  education,  his  support,  and  his.  being  set  up  in 
life.  That  he  has  been  recognized  as  such  by  the  world.  That  he 
has  been  recognized  as  such  in  the  family. 

322.  No  one  can  claim  parentage  {n)  other  than  that  given  him 
by  the  record  of  his  birth  when  he  has  occupied  a  social  position 
in  agreement  therewith.  Similarly,  no  one  can  dispute  the 
parentage  (o)  of  a  person  who  occupied  a  position  agreeing  with 
his  birth  record.     (0.  196.) 

323.  Oral  evidence  is  admissible  when  there  is  no  certificate  of 
birth  and  no  continuous  possession  of  the  status  of  a  legitimate 
child,  or  if  the  child  has  been  registered  in  a  false  name  or  as  the 
child  of  unknown  parents  (o).  But  such  evidence  is  only  admissible 
when  there  is  something  in  writing  which  constitutes  a  commence- 
ment of  proof,  or  when  the  presumptions  or  indications  from 
admitted  facts  are  sufficiently  strong  to  decide  the  Court  to  admit 
such  evidence.  (C.  4(^,  214,  319,  320,  321,  324,  325,  1347,  1353  ; 
Pr.  214,  253,  846,  847.) 

324.  Family  title  deeds,  account  books  containing  household 
expenses,  and  private  papers  of  either  the  father  or  mother,  can  be 
used  as  a  commencement  of  proof  (p).  Notarial  documents,  and 
even  private  documents  signed  by  a  person  who  is  disputing  the 
legitimacy  or  in  his  handwriting,  or  documents  signed  or  in  the 
handwriting  of  someone  who,  if  alive,  would  have  had  an  interest 
in  disputing  the  legitimacy,  can  also  be  so  used.     (C.  1347.) 

325.  Proof  to  the  contrary  may  be  given  by  giving  evidence  of 
anything  which  would  go  to  show  that  the  claimant  is  not  the 
child  of  the  person  he  alleges  to  be  his  mother,  or  (should  he 
succeed  in  proving  such  person  is  his  mother)  by  any  evidence 

(«)  The  French  word  is  "  6tat,"  short  for  "  etat  civil  "  ;  literally,  "  civil  status." 
(o)  This  method  of  proof  is  only  admissible  to  prove  that  a  child  is  legitimate, 
and  does  not  apply  to  affiliation  proceedings.     (See  Dalloz,  Jurisprudence  Generale, 
Supplement—"  Patemite.") 

{p)  The  definition  of  "commencement  of  proof"  given  in  Art.  1347  is  "any 
•written  document  emanating  from  the  person  against  whom  the  action  is  brought 
or  his  agent,  and  which  makes  the  fact  alleged  probable."  This  has  been  held  to 
mean  a  document  signed  or  in  the  handwriting  of  the  person  or  of  the  agent  of  the 
person  against  whom  the  action  is  brought. 
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which  would,  go  to  show  that  he  is  not  the  child  of  the  husband  of 
such  mother.     (C.  323.) 

326.  The  Civil  Courts  have  alone  jurisdiction  to  decide  claims 
as  to  parentage.     (C.  327.) 

327.  A  criminal  action  for  concealing  a  child's  parentage  can- 1  Repealed, 
not  be  instituted  until  there  has  been  a  final  judgment  as  to  bis  I  ^g'^Jf^'Jo 
parentage.     (C.  326,  329  ;  In.  crim.  1,3;  Pen.  345  (?).)  !•«<=*.  ho,  ' 

Schedule  A. 

328.  There  is  no  limit  to  the  time  within  which  the  child  itself  Seychelles, 
may  bring  an  action  to  have  himself  declared  a  legitimate  child,  gect.  1.34,' 

(C.  2226.)  Schedule  A. 

329.  The  heirs  of  such  child  cannot  institute  such  an  action 
unless  he  died  while  he  was  a  minor  or  he  died  within  five  years  of 
his  having  come  of  age.     (C.  317,  318,  724.) 

330.  When  such  an  action  has  been  commenced  by  the  child 
the  heirs  may  prosecute  it,  unless  the  child  gave  formal  notice  of 
discontinuance  or  allowed  three  years  to  go  by  without  taking  any 
steps  therein ;  such  three  years  shall  be  reckoned  from  the  date  of 
the  last  step  taken  therein. 

Chapter  III. 

Concerning  Illegitimate  Children. 

Section  1. 

Concerning  the  Legitimation  of  Illegitimate  Children. 

331.  Children  not  bom  in  wedlock  (other  than  those  the  fruit 
of  an  adulterous  or  incestuous  intercourse)  may  be  legitimated  by 
the  subsequent  marriage  of  their  parents  if  their  parents  have 
acknowledged  them  in  the  form  provided  by  law  before  marriage, 
or  if  they  acknowledged  them  in  the  marriage  record  itself.  (Law, 
17th  August,  1897.)  The  fact  of  such  legitimation  shall  be  noted 
in  the  margin  of  the  birth  record  of  the  child  legitimated.  (C.  319, 
322,  334  and  following.) 

332.  Legitimation  operates  for  the  benefit  even  of  deceased 
children  who  have  left  issue ;  and  in  such  case  the  legitimation 
will  accrue  to  the  benefit  of  such  issue. 

333.  Children  legitimated  by  a  subsequent  marriage  have  the 
same  rights  as  if  they  were  born  in  wedlock.     (C.  913,  920,  960.) 

(?)  Art.  345  of  the  Penal  Ck)de  is  as  follows  :— "Those  guilty  of  child-stealing, 
of  hiding  or  causing  a  child  to  disappear,  of  substituting  one  child  for  another,  or 
getting  a  child  to  be  considered  the  child  of  a  woman  who  did  not  give  birth,  are 
punishable  by  penal  servitude." 


Repealed, 
Mauritius, 
Ord.  37 
of  1902. 
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Repealed, 
MauritiuK, 
Ord.  37 
of  1902. 


Section  2. 
Concerning  the  Achmcledyment  of  Illegitimate  Children. 

334.  An  illegitimate  child  must  be  acknowledged  by  a  document 
drawn  up  before  a  notary  when  the  acknowledgment  did  not  take 
place  in  the  birth  record  itself.  (C.  158,  337, 340,  931, 1125, 1128, 
1131,1134,1317,2045.) 

335.  Children  the  fruit  of  an  incestuous  or  adulterous  intimacy 
cannot  be  acknowledged.  (C.  334,  336,  340,  342,  762—764,  908, 
911,  1131,  1133,  2<i45.) 

336.  When  the  father  acknowledges  a  child  without  the  mother 
also  making  a  declaration  and  admission  that  it  is  hers,  the 
acknowledgment  only  binds  the  father.     (C.  333,  765.) 

337.  If  a  husband  or  mfe  acknowledges  during  marriage  a  child 
born  before  such  marriage  of  or  to  a  person  other  than  the  wife  or 
husband,  such  acknowledgment  cannot  affect  the  rights  either  of 
his  or  her  spouse  or  of  the  children  bom  of  the  man-iage ;  but  it 
shall  have  its  legal  effect  after  the  dissolution  of  the  marriage  if 
there  are  no  surviving  children.     (0.  756.) 

338.  An  illegitimate  child  who  has  been  acknowledged  cannot 
claim  the  lights  of  a  legitimate  child.  The  rights  of  illegitimate 
children  are  regulated  by  the  title  concerning  "  Successions." 
(C.  187,  331,  756,  762,  908.) 

339.  Every  acknowledgment  made  either  by  father  or  mother 
and  every  claim  of  parentage  by  a  child  may  be  contested  by  all 
those  who  are  interested  in  doing  so.  (C.  6,  54,  100,  312,  318, 
320,  321,  325,  337,  339,  360,  2045.) 

340.  The  law  does  not  permit  an  action  to  be  brought  to  prove 
paternity.  In  a  ease  of  abduction,  if  the  period  of  th«  abduction 
coincides  with  that  of  conception,  a  Court  can,  on  the  petition  of 
those  interested,  declare  the  abductor  to  be  the  father  of  the  child. 
(C.  320,  334,  335,  342,  762,  908 ;  P.  354.) 

341.  The  law  allows  an  action  to  be  brought  to  prove  who  is 
the  mother  of  a  child.  A  child  who  claims  a  person  as  his  mother 
must  prove  his  identity  with  the  child  of  which  she  was  delivered. 
This  may  not  be  proved  by  oral  evidence,  unless  there  is  a 
beginning  of  proof  (r)  in  writing.  (C.  320,  329,  334,  766,  1347  ; 
Pr.  252.) 

(r)  See  note  to  Art.  324. 
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342.  When  under  Art,  385  acknowledgment  is  not  permitted 
by  law,  the  child  cannot  bring  an  action  to  prove  who  is  his  father 
or  mother.     (C.  312,  335,  340,  341.) 


Title  VIII. 
concerning  adoption  and  '*  volunteer"  guardians. 

— ^— 

Chapter  I. 

Of  Adoption. 

Section  1. 
Of  Adoption  and  its  Effects. 

343.  Persons  of  either  sex  may  adopt  («),  provided  thej  are  over 
fifty  years  of  age.  Such  persons  must,  at  the  time  of  adoption, 
have  no  legitimate  children  or  legitimate  descendants,  and  be 
at  least  fifteen  years  older  than  the  person  to  be  adopted.  (C.  11, 
345,  355—357,  366,  504,  901.) 

344.  No  one  can  be  adopted  by  more  than  one  person  unless 
the  adoptors  are  husband  and  wife.  Neither  the  husband  nor 
wife  can  adopt  anyone  without  one  another's  consent,  except  under 
the  circumstances  provided  for  in  Art.  366.     (C.  3-33,  355,  362.) 

345.  Adoption  is  only  permitted  when  the  adoptor  can  prove 
(1)  that  during  a  period  of  at  least  six  years  he  continuously 
assisted  and  looked  after  the  person  he  proposes  to  adopt,  and  that 
such  person  was  during  such  period  a  minor,  or  (2)  that  the  person 
proposed  to  be  adopted  saved  the  adoptor's  life  in  a  fight  or  saved 
him  from  death  by  fire  or  water.  In  the  second  class  of  case  it  is 
only  necessary  to  prove  that  the  adoptor  is  of  age  and  older  than 
the  adopted  person,  and  that  he  has  no  legitimate  children  or 
descendants.  Jf  the  adoptor  is  mari'ied,  the  wife  or  husband,  as 
the  case  may  be,  must  consent  to  the  adoption.  (C.  366  and 
following.) 

346.  Adoption  can  in  no  case  take  place  before  the  person  to  be 
adopted  has  attained  his  majority.  If  the  adopted  person's  parents 
or  either  of  them  are  alive,  and  the  person  proposed  to  be  adopted 
has  not  attained  the  age  of  twenty-five,  he  must  obtain  the  consent 

(s)  "Tutelle  officieuse";  literally,  "  officioas  guardianship."  "  OflBcious  "  is 
used  in  French  in  a  good  sense,  and  as  opposed  to  "  official." 
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of  his  parentq,  or  that  of  the  Burvivor  of  them.  If  the  person 
proposed  to  be  adopted  is  twenty-five,  he  must  ask  his  parents' 
advice  thereon.     (0.  148  and  following.) 

347.  Adoption  confers  the  surname  of  the  adopter  on  the 
adopted,  and  he  must  add  it  to  his  own. 

348.  The  adopted  still  remains  a  member  of  his  natural  family, 
and  preserves  all  his  rights  therein.  Nevertheless  marriage  is 
prohibited  between  the  adopter  and  the  adopted  and  his 
descendants ;  between  the  adopted  children  of  the  same  person ; 
between  the  adopted  and  any  children  the  adoptor  may  afterwards 
have  ;  between  the  adopted  and  the  husband  or  wife  of  the  adoptor. 
(0.  161  and  following ;  184.) 

349.  The  natural  obligation  of  providing  for  one  another 
subsistence  under  the  circumstances  under  which  the  law  imposes 
this  obligation  still  binds  the  adopted  person  and  his  father  and 
mother  mutually,  and  also  binds  the  adoptor  and  the  adopted 
mutuaUy  inter  s>'.     (C.  203,  204,  205.) 

350.  The  adopted  person  does  not  acquire  any  right  of  inherit- 
ance in  the  property  of  the  relatives  of  the  adoptor,  but  he  has 
the  same  rights  as  a  legitimate  child  in  the  succession  of  the 
adoptor,  even  if  other  such  children  should  be  born  to  the  adoptor 
after  the  adoption.     (C.  348,  745,  ^23,  1094.) 

351.  If  the  adopted  person  dies  without  legitimate  descendants, 
any  property  or  thing  given  to  him  by  the  adoptor,  or  acquired  as 
part  of  the  adopter's  succession  and  which  still  exists  in  kind  at 
the  death  of  the  adopted  person,  reverts  to  the  adoptor  or  his 
descendants,  subject  to  this,  that  such  property  or  thing  will  be 
liable  to  contribute  its  proportional  part  of  the  debts  of  the  adopted 
person,  such  reversion,  however,  to  be  without  prejudice  to  any 
rights  of  third  parties  therein. 

352.  If  the  adopted  person  dies  during  the  lifetime  of  the 
adoptor,  and  his  children  also  die  without  leaving  issue  while  the 
adoptor  is  still  living,  the  adoptor  inherits  any  property  or  thing 
which  he  had  given  by  him  to  the  adopted  pei-son  as  is  provided 
by  the  last  Article.  Such  right  of  inheritance  is,  however,  personal 
to  the  adoptor,  and  not  transmissible  to  his  heirs  even  in  the 
descending  line.     (Co.  736.) 
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Section  2. 
Concerning  the  Procedure  of  Adoption. 

353.  The  person  who  wishes  to  adopt  another  and  the  person 
who  wishes  to  be  adopted,  must  appear  before  the  justice  of  the 
peace  (juge  de  paix)  of  the  place  of  the  civil  domicile  of  the 
adoptor  to  formally  give  their  mutual  written  consents.  (Law 
of  ITth  May,  1900.)  In  the  cases  provided  for  by  Art.  93,  the 
document  shall  be  drawn  up  by  an  officer  charged  with  administra- 
tive duties  or  by  a  commissariat  officer.     (C.  3 13  and  following.) 

354.  A  certified  copy  of  this  document  shall  be  transmitted  by 
the  party  who  first  applies  to  the  Procureur  of  the  Republic 
attached  to  the  Court  of  First  Instance  of  the  place  wherein  the 
adoptor's  civil  domicile  may  be  situated,  to  receive  the  approval 
of  that  tribunal.  (Law,  17th  May,  1900.)  The  administrative 
officer,  or  the  commissariat  officer  before  whom  the  document 
of  adoption  is  drawn  up,  must  send  a  certified  copy  of  the  same  as 
soon  as  possible  to  the  Minister  for  Wai*  or  the  Navy,  who  will 
forward  the  same  to  the  Procureur- General  of  the  Republic. 

355.  The  Court,  assembled  in  the  Coimcil  Chamber,  having 
obtained  all  the  necessary  information,  will  proceed  to  ascertain 
(1)  if  all  the  conditions  required  by  the  law  are  fulfilled ;  (2)  if 
the  proposed  adoptor  is  a  person  of  good  reputation.  (C.  343  and 
following.) 

356.  The  Court,  after  hearing  the  Procureur  of  the  Republic, 
and  without  any  fui'ther  formalities,  will,  without  gi^'ing  any 
reasons,  declare  that  a  good  cause  for  adoption  has  been  made  out, 
or  that  good  cause  for  adoption  has  not  been  made  out. 

357.  This  judgment  shall  be  brought  up  before  the  Court  of 
Appeal  within  the  first  month  after  the  judgment  of  the  first 
Court,  upon  the  motion  of  the  party  who  takes  the  first  steps  in 
the  matter.  Such  Court  will  proceed  to  examine  the  facts  in  the 
same  manner  as  the  first  Court,  and  will  declare,  without  stating 
any  reasons,  that  the  judgment  of  the  Court  below  is  confirmed  or 
the  judgment  is  amended,  and  that  therefore  good  cause  has  been 
shown,  or  that  good  cause  has  not  been  shown,  for  adoption. 

358.  Every  judgment  of  the  Court  of  Appeal  allowing  adoption 
must  be  pronounced  in  open  Court  and  placarded  throughout  the 
district  where  the  Court  sits.  It  is  for  the  Court  to  decide  how 
many  placards  shall  be  posted. 

359.  This  judgment  must  be  registered  in  the  Civil  Status 
Office.     Either  of  the  parties  may  apply  within  three  months  of 
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the  judgment  to  have  the  same  recorded  on  the  registers  of  the 
Civil  Status  Office  of  the  place  of  the  adopter's  civil  domicile. 
Such  registration  shall  not  take  place  except  on  production  of  a 
properly  certified  copy  of  the  judgment  of  the  Court  of  Appeal. 
The  adoption  will  remain  without  effect  if  it  has  not  heen  registered 
within  the  time  mentioned.     (C.  40,  102.) 

360.  If  the  adopter  happens  to  die  after  the  document  which 
evidenced  his  desire  to  enter  into  a  contract  of  adoption  has  been 
drawn  up  in  presence  of  the  justice  of  the  peace  and  after  it  has 
been  brought  before  the  Courts,  but  before  a  final  judgment  has 
been  pronounced,  the  case  will  proceed  and  the  adoption  allowed 
if  good  cause  is  shown.  The  heirs  of  the  adoptor  may,  if  they 
think  there  is  no  good  cause  for  adoption,  forward  to  the  Procureur 
of  the  Republic  a  written  statement  of  the  facts,  with  their  observa- 
tions thereon. 

Chapter  II. 
Of  Volunteer  Gtuakdians. 

361.  Any  person  who  is  not  more  than  fifty  years  of  age  and 
who  has  no  children  or  legitimate  descendants,  who  wishes  to 
bind  another  to  him  by  a  legal  tie  during  his  minority,  can  do  so 
by  becoming  his  voluntary  guardian.  To  become  a  voluntary 
guardian  it  is  necessary  to  obtain  the  consent  of  the  father  and 
the  mother  of  the  child,  or,  if  both  parents  are  not  alive,  by 
obtaining  the  consent  of  the  surviving  parent.  When  the  parents 
are  both  dead  a  family  council  must  assent  thereto.  If  the  child 
has  no  known  parents,  the  consent  of  the  managers  of  the 
orphanage  which  has  taken  him  in  is  required,  or  the  consent  of 
the  municipality  of  the  place  where  the  child  lives.  (C.  343, 
346,  405.) 

362.  Married  persons  cannot  become  voluntary  guardians 
without  one  another's  consent.     (C.  344.) 

363.  The  juge  de  pais  of  the  child's  place  of  civU  domicile 
shall  make  an  official  record  of  the  request  to  be  made  a  voluntary 
guardian,  and  the  necessary  consents. 

364.  Such  a  voluntary  guardianship  is  only  allowed  when  the 
child  is  less  than  fifteen  years  of  age.  It  involves,  apart  from  any 
special  covenants  which  may  be  entered  into,  the  obligation  of 
feeding  and  bringing  up  the  ward  and  putting  him  in  a  position 
to  earn  his  livelihood.     (C.  o03,  369,  1134.) 

365.  When  the  ward  has  any  property  and  is  at  the  time  under 
guardianship,  the  management  of  his  property  passes,  with  the. 
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custody  of  his  person,  to  the  voluntary  guardian.  Such  voluntary 
guardian  cannot,  however,  debit  the  income  of  the  ward  with  the 
cost  of  his  education.     (0.  389,  450.) 

366.  The  voluntary  guardian  may,  if  he  thinks  he  is  about  to 
die,  adopt  the  ward  by  a  will  although  the  ward  is  still  a  minor, 
provided  that  the  guardianship  has  lasted  five  years  and  the 
voluntary  guardian  does  not  leave  behind  him  legitimate  children. 
(C.  350  and  following ;  368.) 

367.  The  wai*d  must  be  provided  with  means  of  subsistence 
until  he  is  of  age  if  the  voluntary  guardian  dies  either  before  five 
years  of  guardianship  have  elapsed,  or  if  the  voluntary  guardian 
dies  after  having  been  his  guardian  for  five  years  without  having 
adopted  him.  If  the  amount  of  the  allowance  and  the  manner  in 
which  it  is  to  be  paid  him  has  not  been  -provided  for  previously 
by  a  formal  agreement,  the  representatives  of  the  guardian  and 
the  ward  shall  come  to  an  agreement  thereon.  When  the  parties 
cannot  agree,  the  Court  shall  fix  the  amount  and  the  manner  of 
payment.     (C.  364,  1122.) 

368.  When  the  voluntary  guardian  wishes  to  adopt  the  ward 
on  his  attaining  his  majority  and  the  ward  consents,  he  shall  be 
adopted  in  the  form  provided  in  the  preceding  chapter,  and  the 
adoption  shall  have  in  every  respect  the  same  legal  effect.  (0.  363 
and  following.) 

369.  If  the  ward's  applications  to  be  adopted  have  not  been 
successful  within  three  months  of  his  attaining  his  majority,  and 
he  is  not  in  a  position  to  earn  his  livelihood,  the  Court  may  order 
the  voluntary  guardian  to  indemnify  the  ward  for  his  inability  to 
earn  his  livelihood.  This  indemnity  shall  take  the  form  of  giving 
him  such  assistance  as  is  necessary  to  acquire  a  trade.  Nothing 
herein  provided  shall  prejudice  any  covenants  contained  in  the 
contract  of  adoption  providing  for  such  an  event.  (C.  361,  364, 
1132,  1149,  1152.) 

370.  The  voluntary  guardian  who  happens  to  have  had  the 
management  of  the  property  of  the  ward  must  always  give  an 
account  thereof.     (C.  369  ;  Pr.  527  and  following.) 
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Title  IX. 

CONCERNING  PATERNAL  AUTHORITY. 

371.  A  child,  whatever  his  age  may  be,  owes  his  father  and 
mother  honour  and  respect. 

372.  He  remains  under  their  authority  until  he  is  of  age  or 

has  been  emancipated.     (C.  148,  476,  488.) 

373.  The  father  alone  has  the  right  to  exercise  this  authority 
while  the  marriage  continues  to  exist.     (C.  141.) 

374.  A  child  cannot  leave  his  father's  house  without  his  per- 
mission, except  when,  having  attained  the  age  of  eighteen,  he 
wishes  to  enlist  voluntarily. 

375.  A  father  who  has  serious  reason  to  be  dissatisfied  with  the 
conduct  of  his  child  is  given  the  following  means  of  correcting 
Hm.     (C.  468.) 

376.  If  the  child  has  not  entered  into  his  sixteenth  year,  the 
father  can  have  him  detained  in  prison  for  a  period  which  may 
not  exceed  a  month,  and  for  this  purpose  the  President  of  the 
Court  of  the  arrondissement  must,  upon  his  request,  make  out  a 
warrant  of  arrest.     (C.  380  and  following  ;  468.) 

377.  After  the  child  has  entered  upon  his  sixteenth  year  and 
until  he  is  of  age  or  has  been  emancipated,  the  father  can  only 
ask  the  Court  to  detain  the  child  for  six  months  at  the  outside. 
He  must  apply  for  this  purpose  to  the  President  of  the  said  Court, 
who,  after  conferring  with  the  Procureur  of  the  Republic,  will 
issue  or  refuse  a  warrant  for  the  child's  arrest.  In  the  fbrmer 
case  he  may  order  the  child  to  be  detained  for  a  shorter  time  than 
that  asked  by  the  father.     (C.  380,  468.) 

378.  In  neither  case  is  it  necessary  that  there  should  be  any 
application  in  writing  or  any  legal  formality,  except  a  warrant  of 
arrest.  Such  warrant  shall  not  state  any  grounds  for  the  arrest. 
It  is  only  necessary  that  the  father  should  sign  an  undertaking  to 
pay  all  costs  and  to  provide  proper  food. 

379.  The  father  has  always  power  to  shorten  the  time  of 
detention  which  he  has  ordered  or  applied  for.  If  the  child,  after 
leaving  prison,  gets  into  fresh  mischief,  it  can  be  imprisoned  again 
on  applying  in  the  manner  laid  d«»wn  in  the  preceding  Articles. 

360.  If  a  father  who  has  married  again  wishes  to  have  a  child 
of  his  first  marriage  imprisoned,  he  must  follow*  the  procedure  laid 
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down  in  Art.  377,  although  the  child  may  be  under  sixteen  years 
of  age. 

381.  A  mother  who  survives  her  husband  and  has  not  married 
again  cannot  get  her  child  imprisoned  except  when  two  of  the 
nearest  relatives  assent  thereto,  and  then  she  must  make  an  appli- 
cation to  the  Court  under  Art.  377. 

382.  If  a  child  has  property  of  his  own,  although  he  may  not 
be  sixteen,  or  is  carrying  on  a  trade  or  calling,  he  can  only  be 
imprisoned  by  applying  to  the  Court,  as  provided  for  by 
Art.  377.  A  child  who  is  imprisoned  may  present  a  petition 
to  the  Procureur-General  attached  to  the  Court  of  Appeal.  On 
receiving  such  a  petition,  the  Procureur-Greneral  shall  ask  the 
Procureur  of  the  Republic  attached  to  the  Court  of  First  Instance 
for  a  report.  The  Procureur  of  the  Court  of  Appeal  will  then 
report  thereon  to  the  President  of  the  Court  of  Appeal.  The 
Court  of  Appeal  can  revoke  or  modify  the  order  of  the  President  of 
the  Court  of  First  Instance,  after  giving  the  father  notice  thereof 
and  causing  the  necessary  inquii'ies  to  be  made. 

383.  Arts.  376,  377,  378  and  379  shall  apply  to  fathers  and 
mothers  of  legally  recognized  natural  children.  (C.  334  and 
following.) 

384.  A  father,  while  the  marriage  is  not  dissolved,  has  a  right 
to  the  usufruct  of  the  property  of  his  children  until  they  have 
attained  the  age  of  eighteen  years,  or  until  they  have  been 
emancipated  before  attaining  that  age.  After  the  marriage  has 
been  dissolved  by  death,  the  survivor  of  the  husband  or  wife  shall 
enjoy  this  right.     (C.  453,  476,  578,  601,  632,  730,  1442.) 

385.  This  right  of  usufruct  shall  be  subject  to  the  following 
obligations : — 

(1)  The  general  obligations   of  persons   enjoying  a  usufruct. 

(C.  600  and  following.) 

(2)  The  duty  of  providing  the  children  with  food,  necessaries 

and    education    according    to    their    condition    in   life. 
(C.  203.) 

(3)  The    payment    of    any   arrears   and    interest    on    capital. 

(C.  608.) 

(4)  The  costs  of  burial  and  those  of  the  last  illness.     (C.  2101.) 

386.  This  right  of  usufruct  will  not  accrue  for  the  benefit  of  a 
father  or  mother  against  whom  divorce  proceedings  have  been 
successfully  prosecuted.  The  mother's  right  thereto  ceases  if  she 
marries  again.     (C.  38 i.) 

v2 
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387,  This  right  does  not  extend  over  any  property  the  children 
have  acquired  by  their  own  work  and  industry,  nor  over  any 
property  given  or  left  by  will  to  the  children  subject  to  an  express 
provision  that  the  father  and  mother  should  not  enjoy  a  right  of 
usufruct  over  it.     (0.  389,  730.) 


Title  X. 

CONCEKNING    MINORITY,  GUARDIANSHIP,  AND  EMANCIPATION. 

♦ 

Chapter  I. 
Concerning  Minority. 

388.  A  minor  is  a  person  of  either  sex  who  has  not  arrived  at 
the  age  of  twenty-one  years.  (C.  144, 148, 1124, 1305  and  follow- 
ing ;  1314,2195.) 

Chapter  II. 
Concerning  Gtuardianship. 

Section  1. 
Of  the  Gitardianshijy  of  the  Parents. 

389.  The  father  has,  while  the  marriage  subsists,  the  manage- 
ment of  any  property  belonging  to  his  {t)  infant  children.  With 
respect  to  property  of  which  he  has  not  the  usufruct,  he  must 
account  both  for  the  property  itself  and  its  revenue.  With  respect 
to  property,  the  usufruct  of  which  is  given  him  by  the  law,  he 
must  only  account  for  the  property.  (C.  14,  141,  142,  38^,  387, 
389,477,481,  1388;  Pr.  527.) 

390.  When  the  marriage  has  been  dissolved  by  the  natural  or  {u) 
civil  death  of  either  party,  the  guardianship  of  the  children  who 
are  minors  belongs  ipso  facto  to  the  survivor.  (C.  23,  25,  141  — 
143,  391,  396,  405  and  following;  Pr.  18,  34,  42,  335.) 

391.  Tiie  father  may  nominate  a  special  body  of  advisers  to  act 
with  the  mother  who  survives  him  and  becomes  guardian,  without 
whose  advice  she  can  take  no  step  in  the  guardianship.     If  the 

{t)  The  French  word  is  "minor,"  but  I  prefer  using  the  English  legal  expression 
when  it  connotes  the  same  facts. 

(m)  Civil  death  was  abolished  by  the  Law,  31st  May,  1854. 
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father  speoifies  the  special  acts  in  respect  to  which  he  has  given  her 
such  body  of  advisers,  the  mother,  as  guardian,  has  power  of  doing 
all  other  acts  without  its  assistance. 

392.  Such  council  can  only  be  nominated  in  one  of  the  follow- 
ing ways : — 

(1)  By  a  document  being  a  declaration  of  last  wishes  (x)  ; 

(2)  By  a  declaration  drawn  up  before  a  judge,  assisted  by 

his  registrar,  or  before   notaries.     (C.  398,  969  and 
following.) 

393.  If  at  the  time  of  the  husband's  death  the  wife  is  enceinte^ 
the  family  council-  must  nominate  a  curator  ad  rent  rem  {y).  The 
mother  becomes  the  guardian  on  the  child's  birth,  and  the  guardian 
ad  vcntrem  becomes  ipso  facto  the  assistant  guardian.  (C.  394, 
395,  406  and  following  ;  420  ) 

394.  A  mother  is  not  bound  to  accept  the  post  of  guardian ; 
but  if  she  refuses  to  become  guardian  she  will  be  bound  to  act  as 
such  until  she  causes  a  guardian  to  be  nominated.     (C.  390, 421.) 

395.  If  a  mother,  who  is  a  guardian,  wishes  to  enter  into  a 
second  marriage,  she  must,  before  marrying,  call  together  a  family 
council  to  decide  whether  she  is  to  remain  guardian.  If  she  does 
not  do  so,  she  ceases  ipso  facto  to  be  guardian,  aud  she  and  her  new 
husband  will  be  jointly  and  separately  liable  for  the  consequences 
of  improperly  keeping  the  guardianship.  (C.  225,  372,  390,  405, 
406,  407,  1200.) 

396.  When  a  properly  summoned  family  council  allows  the 
mother  to  continue  the  guardianship,  it  must  appoint  her  second 
husband  to  be  co-guardian,  and  he  will,  after  the  maniage,  be 
jointly  and  severally  liable  with  her  for  any  consequences  resulting 
from  her  improperly  keeping  such  guardianship  after  such 
marriage.     (C.  406,  450,  1200.) 

Section  2. 
Concerning  a  Guardian  appointed  by  the  Father  or  the  Mother. 

397.  The  right  (s)  of  nominating  a  guardian,  whether  it  is  a 
relation  or  even  a  stranger,  only  belongs  to  the  surviving  parent. 
(C.  390,421,  505,  509.) 

{x)  This  means  a  document  made  according'  to  formalities  required  for  making 
a  will,  as  all  the  commentators  agree.     It  need  not  dispose  of  any  property. 

(y)  His  duty  is  to  see  that  no  supposititious  child  is  brought  into  the  family  and 
so  give  the  mother  a  right  of  usufruct. 

(z)  The  French  is  "le  droit  individuel,"  which  I  translate  to  mean  that  in  all 
other  cases  the  law  states  who  is  to  be  guardian  or  the  family  counciL 
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398.  This  right  can  only  be  exercised  in  the  manner  laid  do^vn 
in  Art.  392,  and  subject  to  the  following  exceptions  and  modi- 
fications : — 

399.  A  mother  who  has  married  again,  and  has  not  continued 
as  guardian  of  the  children  of  her  first  husband,  cannot  appoint  a 
guai'dian  for  them.     (C.  395.) 

400.  Whenever  a  mother,  who  has  been  allowed  to  remain 
guardian  after  marrying  again,  appoints  a  guardian  for  the 
children  the  issue  of  her  first  marriage,  the  appointment  must  be 
confirmed  by  a  family  council.     (C.  406  and  following.) 

401.  The  guardian  nominated  by  the  father  or  mother  is  not 
obliged  to  accept  the  guardianship,  unless  he  is  one  of  the  class 
of  persons  whom  a  family  council,  if  there  had  been  no  such 
special  nomination,  could  require  to  act  as  guai'dian.  (C.  421, 
427.) 

Section  3. 
Of  Ascendants^  Right  of  Guardianship. 

402.  When  the  survivor  of  the  parents  has  not  chosen  a  guardian 
for  the  minors,  the  guardianship  belongs  as  of  right  to  the  paternal 
grandfather.  If  he  is  dead,  to  the  maternal  grandfather,  and  so 
on  in  the  ascending  line ;  but  so  that  the  paternal  ancestor  related 
in  the  same  degree  is  preferred  to  the  maternal  ancestor  in  the 
same  degree.     (C.  142,  421,  907.) 

403.  If  there  is  no  grandfather  on  either  the  father's  or  the 
mother's  side,  and  the  choice  lies  between  two  great-grandfathers 
on  the  father's  side,  the  guardianship  belongs  to  the  minor's 
father's  grandfather  on  his  father's  side. 

404.  If  the  same  difiBcidty  of  choice  lies  between  two  great- 
grandfathers on  the  mother's  side,  then  the  family  council  shall 
choose  the  guai'dian,  who  must,  however,  be  one  of  the  above 
ancestors.     (C,  40G  and  following.) 

Section  4. 
Of  Guardianship  conferred  by  the  Family  Council. 

405.  When  a  minor  and  not  emancipated  child  has  neither 
father,  nor  mother,  nor  guardian  chosen  by  his  father  or  mother, 
nor  any  male  relative  in  the  ascending  line  ;  or  if  the  person  who 
would  be  a  guardian  by  virtue  of  one  of  the  above-mentioned 
relationships  is  excluded  for  reasons  mentioned  below,  or  excused 
from  acting  for  a  good  reason ;  then  the  family  council  shall  give 
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him  a  guardian  by  appointing  one.     (C.  397,  402,  427,  442  ;  Pr. 

882,  968.) 

406.  Such  a  council  shall  be  called  together  either  upon  an 
application  being  made  and  proceedings  being  taken  by  the 
relations  of  the  minor,  or  on  the  initiative  of  his  creditors  or  other 
persons  interested,  or  even  on  the  initiative  and  suit  of  the  jugo 
de  paix  of  the  place  of  civil  domicile  of  the  minor.  Any  person 
can  bring  before  the  judge  the  facts  which  make  it  necessary  that 
a  guardian  should  be  appointed.     (C.  108,  407,  409  ;  P.  882.) 

407.  The  family  council  shall  be  composed  of  six  relations  or 
connections  by  marriage  (exclusive  of  the  juge  de  paix),  residing 
within  the  commune  in  which  the  guardianship  opens  or  witliin  a 
distance  of  two  myriametres.  Half  of  them  shall  be  taken  from 
the  father's  side  and  half  from  the  mother's — according  to  their 
nearness  in  each  line.  A  blood  relation  shall  be  preferred  to  one 
standing  in  the  same  degree  of  relationship  who  is  only  connected 
by  marriage,  and  as  between  the  relations  of  the  same  degree  the 
relation  who  is  older  shall  be  preferred  to  the  one  who  is  yoimger. 
(C.  408^10,  413,  415,  735.) 

408.  The  limit  in  number  to  the  members  of  the  family  council 
imposed  by  the  last  Article  applies  to  everyone  except  to  the  whole 
brothers  of  the  minor  and  to  the  husbands  of  sisters  of  the  whole 
blood.  If  there  are  six  or  more  of  them  they  will  be  all  members 
of  the  family  council,  and  they  will,  together  with  the  widows  of 
any  ancestors,  and  any  ancestor  who  has  for  good  reason  («)  been 
excused  from  acting  as  guardian,  compose  the  family  council.  If 
there  are  less  than  six,  then  the  other  relatives  shall  only  be  sum- 
moned to  make  up  the  number  of  the  council.     (C.  407,  442.) 

409.  If  there  are  not  enough  relatives  or  connections  by 
marriage  on  either  one  or  other  side  in  the  place  or  within  the 
distance  mentioned  in  Art.  407,  the  juge  de  paix  may  summon 
either  relatives  or  connections  who  live  at  a  great  distance  or 
citizens  in  the  same  commune  who  were  friends  of  long  standing  {h) 
of  the  father  or  mother  of  the  minor,     (C.  407.) 

(a)  These  words,  accorJiag  to  the  text-writew,  were  put  in  by  an  error  of 
drafting,  and  do  not  confine  the  family  council  to  ancestors  who  have  been  excused 
acting  as  guardian.  The  reason  suggested  for  the  words  in  the  text  is  that  the 
draughtsman  saw  that  if  an  ancestor  acted  as  guardian  there  would  be  no  family 
council,  and  therefore'  the  only  case  that  there  would  be  a  family  council  when 
an  ancestor  was  alive  was  when  he  had  bten  excused  acting  as  guardian.  (See 
Laurent,  Vol.  IV.  par.  439.) 

{b)  Amicos  appelare  debemus,  non  levi  notitia  conjunctos,  sed  quibus  fuerint  jura 
cum  patrefamilias,  honestis  familiaritatis  quaesita  rationibus.  (L.  223,  §  1,  de  V.  S. 
(L.  16).) 
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410.  The  juge  de  paix  may,  even  when  there  are  enough 
relatives  or  ronnections  by  marriage  on  the  spot,  allow  nearer 
relatives  or  persons  nearer  related  by  marriage,  irrespective  of  the 
distance  they  live,  to  be  summoned,  and  he  may  even  allow 
relatives  or  connections  in  the  same  degree  as  those  relatives  or 
connections  by  marriage  on  the  spot,  to  be  summoned  from  a 
distance,  provided  it  is  done  by  dispensing  with  the  services  of 
some  of  those  on  the  spot,  and  without  exceeding  the  number 
allowed  by  the  preceding  Articles. 

411.  The  juge  de  paix  shall  always  fix  the  time  to  appear  by 
fixing  the  appearance  for  a  defiuite  day.  But  so  that  where  the 
parties  cited  reside  in  the  commune  or  within  two  myriametres, 
there  shall  be  at  least  three  days  between  the  time  on  which  the 
citation  is  served  and  the  day  mentioned  for  the  council  to  assemble. 
In  any  case,  where  any  persons  cited  live  beyond  that  distance, 
then  the  time  for  appearance  shall  be  increased  by  a  day  for  every 
three  myriametres.     (P.  1063  (c).) 

412.  The  relatives,  connections,  or  friends  so  summoned,  shall 
be  bound  to  appear  in  person  or  to  be  represented  by  a  special 
mandatory.  A  person  given  authority  to  act  cannot  represent 
more  than  one  person.     (C.  1984  and  following.) 

413.  Any  relative,  connection,  or  friend  who  has  been  sum- 
moned and  fails  without  lawful  excuse  to  appear,  will  render 
himself  liable  to  a  fine,  which  shall  not  exceed  fifty  francs,  which 
can  be  imposed  by  the  juge  de  paix,  and  against  which  there  shall 
be  no  appeal. 

414.  When  a  sufficient  excuse  is  given  for  non-attendance  and 
it  is  convenient,  the  juge  de  paix  may,  on  any  occasion  where  it 
seems  to  be  necessary  in  the  interest  of  the  minor,  adjourn  the 
meeting  sine  die  or  put  it  off  to  a  fixed  day,  either  to  wait  for  the 
absent  member  or  replace  him. 

415.  This  meeting  shall  be  held,  as  a  matter  of  course,  at  the 
juge  de  paix's  house,  unless  he  fixes  another  place.  To  enable  a 
deliberation  of  the  family  council  to  take  place,  it  is  necessary 
that  at  least  two-thirds  of  the  members  should  be  present.  (C.  407, 
408.) 

416.  A  family  council  shall  be  presided  over  by  the  juge  de 
paix,  who  has  a  voice  in  the  deliberations  and  a  casting  vote  if  the 
votes  ai-e  equaUy  divided.     (Pr.  883,  888,  889.) 

(c)  Now  one  day  for  each  five  myriametres.     (See  Law,  3rd  May,  1862.) 
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417.  Whenever  a  minor's  home  is  in  France,  and  he  owns  pro- 
perty in  the  colonies,  and  vice  vrrsd  whenever  a  minor,  whose  honi»» 
is  in  the  colonies,  owns  property  in  France,  the  special  raanagi'raent 
of  such  property  shall  be  given  to  a  pro-guardian.  In  such  case 
the  guardian  and  pro- guardian  are  independent  of  one  another, 
and  are  not  responsible  to  one  another  for  their  respective 
management. 

418.  The  guardian  will  act  and  take  over  the  management  from 
the  day  on  which  he  has  been  nominated  if  he  is  present.  Other- 
wise from  the  day  on  which  his  nomination  is  notified  lo  him. 

419.  Guardianship  is  a  personal  duty  which  does  not  pass  to 
the  heirs  of  the  guardian.  They  will  only  be  liable  for  the 
management  of  the  person  from  whom  they  inherit.  If  they 
are  of  age,  they  must  continue  the  guardianship  until  a  new 
guardian  has  been  nominated.     (C.  724,  2003,  2010.) 

Section  5. 
Concerning  the  Office  of  Assistant  Guardian. 

420.  Every  guardian  must  have  an  assistant  guardian  associated 
with  him  in  the  guardianship  who  must  be  appointed  by  the  family 
council.  The  assistant  guardian's  duties  are  to  act  in  the  interests 
of  the  minor  when  they  are  opposed  to  those  of  the  guardian. 
(C.  309,  426,  427  and  following;  442  and  following;  450,  457, 
464,  470,  490,  1125,  2012,  2137  and  following;  Pr.  444.) 

421.  When  the  guardianship  has  fallen  upon  any  of  the  persons 
mentioned  in  sects.  1,  2  or  3  of  this  chapter,  the  guardian  must, 
before  taking  up  his  duties,  cause  a  family  council  (constituted  as 
prescribed  in  sect.  4)  to  meet  for  the  purpose  of  appointing  an 
assistant  guardian.  If  the  guardian  intermeddles  with  the 
management  before  having  complied  with  this  formality  the  family 
council  may,  if  there  has  been  fraud  on  his  part,  take  away  the 
guardianship  from  him  without  prejudice  to  the  minor's  right  to 
sue  him  for  damages.  Such  family  council  may  be  summoned  at 
the  request  of  the  relatives,  the  creditors  or  other  persons  in- 
terested, or  by  the  juge  de  paix  on  his  own  initiative.  (C.  407 
and  following.) 

422.  In  cases  where  the  guardianship  does  not  fall  upon  the 
persons  mentioned  in  sects.  1,  2,  or  3,  the  assistant  guardian  shall 
be  appointed  immediately  after  the  guardian  hivs  been  appointed. 

423.  The  guardian  shall  never  take  part  in  the  nomination  of 
the  assistant   guardian.     Such   assistant  guardian,  except  where 
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there  are  whole  brothers,  shall  be  chosen  from  the  line  to  which 
the  guardian  does  not  belong. 

424.  The  assistant  guardian  does  not  ipso  facto  take  the  place 
of  the  guardian  when  the  guardianship  becomes  vacant,  or  if  its 
duties  are  abandoned  by  the  guardian  being  absent;  but  it  is  his 
duty  to  take  steps  to  have  a  new  guardian  appointed.  If  he  does 
not,  he  will  be  liable  to  the  minor  for  any  damage  which  may 
occur  in  consequence.     (Pr.  883.) 

425.  The  duties  of  the  assistant  guardian  cease  at  the  same 
time  as  those  of  the  guardian.     (C.  476,  488.) 

426.  The  provisions  contained  in  sects.  6  and  7  of  this  chapter 
apply  to  assistant  guardians.  But  a  guardian  cannot  take  steps 
to  have  an  assistant  guardian  removed,  nor  can  he  vote  in  the 
family  council  which  has  been  summoned  for  that  purpose. 

Section  6. 
Concerning  Exemption  from  Guardianship. 

427.  The  following  persons  are  excused  from  acting  as  guar- 
dians : — the  persons  mentioned  under  titles  3,  5,  6,  8,  9,  10  and  11 
of  the  Law  of  18th  May,  1804  (d).  The  President  and  Councillors 
of  the  Court  of  Cassation,  the  Procureur- General  and  the  Advocates- 
General  of  that  Court,  Prefets.  Any  citizens  occupying  a  post  in 
the  Government  service  in  a  department  other  than  that  where  the 
guardianship  is  constituted.     (C.  430  ;  P.  882  and  following.) 

428.  The  following  persons  are  also  excused  from  acting  as 
guardians:- -soldiers  on  the  active  list,  and  all  other  citizens  who 
are  performing  a  mission  of  the  President  of  the  Republic  outside 
the  territory  of  the  Republic.     (0.  430  and  following.) 

429.  If  the  mission  set  up  as  an  excuse  for  not  being  made 
guardian  is  not  a  public  mission,  and  its  existence  is  disputed, 
a  dispensation  from  acting  as  guardian  shall  only  be  given  on  the 
person  who  claims  to  be  excused  producing  a  certificate  of  the 
Minister  under  whose  department  the  alleged  mission  comes. 
(C.  430.) 

(rf)  The  Law  of  the  18th  May,  1804,  is  the  organic  senatus  consultus  of  the 
conatitution  of  the  Empire.  Titles  inentioued  deal  with  the  Imperial  Family,  the 
great  dignitaries  of  the  Empire,  the  great  officers  of  the  Empire,  the  senate,  the 
council  of  state,  the  legiflative  body,  and  the  tribunate.  The  only  persons  who 
can  now  appeal  to  this  document  to  be  excused  are  marshals  of  France,  admirals, 
senators,  deputies  and  councillors  of  state. 
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430.  Citizens  who  come  under  the  preceding  Articles,  and 
who  accept  guardianships  while  fulfilling  the  duties,  services  and 
missions  which  excuse  them  from  undertaking  the  duties  of 
guardians,  can  no  longer  be  allowed  to  relievo  themselves  of  such 
duties  on  account  of  the  posts  they  occupy  or  the  public  duties 
they  fulfil.     (C.  438,  439.) 

431.  Those,  on  the  other  hand,  on  whom  such  functions,  servicci*, 
or  missions  have  been  conferred,  after  becoming  guardians  and 
undertaking  the  management  of  a  minor's  affairs,  may  (if  they 
do  not  wish  to  remain  guardian),  within  a  month  of  their  being 
conferred,  have  a  family  council  summoned  to  appoint  another 
guardian  in  their  place.  If  at  the  termination  of  such  functions, 
services  and  missions  the  new  guardian  asks  to  be  relieved  of  his 
duties,  or  the  old  guardian  asks  to  be  re-instated  as  guardian,  the 
family  council  may  accede  thereto. 

432.  A  citizen  who  is  neither  related  to  nor  connected  by 
marriage  with  the  minor  cannot  be  obliged  to  be  guardian  ;  unless 
there  are  no  relatives  or  connections  in  a  position  to  manage  the 
affairs  of  the  minor  within  four  myriametres.   (C.  438  and  following.) 

433.  Any  person  who  is  sixty-five  years  of  age  can  refuse  to 
become  a  guardian.  Anyone  who  has  been  appointed  before  he 
was  sixty-five  can  get  himself  relieved  of  the  guardianship  when 
he  has  attained  seventy  years  of  age.  (0.  438  and  following; 
Pr.  882.) 

434.  Anyone  who  proves  that  he  is  suffering  from  a  serious 
infirmity  is  excused  from  acting  as  guardian.  He  can  also  get  his 
discharge  if  the  infirmity  has  supervened  since  he  was  appointed. 
(0.  438  and  following ;  Pr.  882.) 

435.  The  fact  of  a  person  being  guardian  of  two  separate 
guardianships  is  a  valid  excuse  for  not  accepting  a  third.  If 
either  a  husband  or  a  father  is  already  bm'dened  with  one  guardian- 
ship, he  cannot  be  obliged  to  accept  a  second,  except  that  over  his 
children.     (C.  438  and  following  ;  Pr.  882.) 

436.  Everyone  who  has  five  legitimate  children  is  excused  from 
taking  on  any  other  guardianship.  Children  who  died  on  active 
service  with  the  armies  of  the  Republic  are  counted  for  the  purpose 
of  pleading  this  excuse  ;  other  deceased  children  are  not  reckoned 
for  this  purpose,  unless  they  died  leaving  children  who  are  living. 
(C.  438  and  foUowing ;  Pr.  882.) 

437.  The  fact  that  other  children  have  been  born  since  beooming 
guardian  is  not  a  valid  excuse  for  resigning  the  guardianship. 
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438.  If  the  person  nominated  guardian  is  present  at  the  council 
which  makes  him  guardian,  he  must  immediately  put  forward  his 
excuse  for  not  acting  ;  otherwise  he  forfeits  his  right  of  objecting 
later.  The  family  council  must  then  and  there  consider  the  excuse 
and  decide  whether  it  is  a  valid  one. 

439.  If  the  person  appointed  guardian  has  not  taken  part  in 
the  council  which  imposed  the  duty  of  acting  as  guardian  upon 
him,  he  has  a  right  to  summon  a  family  council  to  consider  his 
excuses.  He  must  take  the  necessary  steps  for  this  purpose  within 
three  days  of  the  day  on  which  he  has  been  notified  of  his  appoint- 
ment. This  time  will  be  increased  by  a  day  for  every  three 
myriametres  of  distance  which  his  home  is  from  the  place  where 
the  guardianship  opened.  After  such  time  he  cannot  be  allowed  to 
make  any  excuse.  (C.  407  and  follo^ving  ;  Pr.  882  and  following ; 
1033.) 

440.  If  the  excuses  he  makes  are  not  accepted,  he  can  appeal  to 
the  Courts  to  order  them  to  be  accepted,  but  he  must,  while  the 
matter  is  being  litigated,  act  as  guardian  temporarily.     (C.  438.) 

441.  If  he  succeeds  in  getting  exempted  from  the  guardianship, 
those  who  would  not  admit  his  excuse  may  be  ordered  to  pay  the 
costs  of  the  appeal.  If  he  fails,  he  must  pay  his  own  costs. 
(Pr.  130,  131.) 

Section  7. 

Co)wernin(j  -Incapacity  for,   Exclusion   from,   and    Deprivation    of 

Guardianship. 

442.  The  following  persons  cannot  be  guardians  or  members  of 
a  family  council: — (1)  Minors,  with  the  exception  of  the  father 
and  mother ;  (2)  interdicted  persons  ;  (3)  women,  with  the  exception 
of  the  mother  and  any  ancestor ;  (4)  any  persons,  who  themselves, 
or  whose  parents,  are  litigating  a  matter  in  which  the  minor  is  a 
party  and  which  affects  either  the  civil  status  of  the  minor,  his 
fortime,  or  an  appreciable  part  of  his  property.  (C.  371,  443, 444, 
445,  495,  507.) 

443.  The  fact  that  a  person  has  been  sentenced  to  a  punishment 
which  affects  the  person  {e)  and  is  branded  with  infamy  ipso  facto 
excludes  him  from  the  right  of  being  a  guardian.  It  has  also  the 
effect  of  depriving  anyone  of  a  guardianship  to  which  he  had 
previously  been  appointed.     (P.  7,  8.) 

{e)  See  note  to  Art.  221. 
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444.  The  following  persons  are  also  excluded  by  law  from  being 
guardians,  and  can  also  be  deprived  of  a  guardianship  which  they 
are  exercising  : — (1)  Persons  of  notoriously  loose  morals  ;  (2)  persons 
whose  management  (,/)  shows  either  incapacity  or  unfaithfulness  to 
the  trust.     (C.  '672,  389,  442,  513 ;  Pr.  132.) 

445.  Any  person  who  has  been  excluded  from  or  deprived  of  a 
guardianship  cannot  be  a  member  of  a  family  council.  (C.  442 
and  following.) 

446.  Whenever  a  guardian  is  deprived  of  his  office,  the  sentence 
of  deprivation  must  be  pronounced  by  the  family  council  summoned 
at  the  instance  of  the  assistant  guardian  or  by  the  juge  de  paix  on 
his  own  initiative.  The  latter  cannot  refuse  to  summon  a  meeting 
of  the  family  council  when  a  formal  request  for  such  a  meeting  has 
been  made  by  one  or  more  relatives  or  connections  of  the  minor, 
who  is  or  are  related  in  the  degree  of  a  cousin  german  or  is  a  nearer 
relative  of  the  minor.     (C.  406  and  following  ;  420  ;  Pr.  889.) 

447.  Any  decision  of  a  family  council  which  declares  a  person 
incapable  of  being  guardian  or  which  deprives  him  of  the 
guardianship  shall  state  the  reasons  for  such  decision,  and  can  only 
be  given  after  the  guardian  has  been  heard  or  summoned. 

448.  If  the  guardian  assents  to  the  decision,  the  fact  shall  be 
stated,  and  the  new  guardian  shall  immediately  enter  upon  his 
duties.  If  he  protests  against  it,  the  assistant  guardian  must  take 
steps  to  have  the  decision  approved  of  by  the  Court  of  First 
Instance,  which  will  give  its  decision.  An  appeal  may  be  entered 
against  the  Court's  decision.  If  the  person  who  has  been  excluded 
from  the  guardianship  or  deprived  of  his  guardianship  appeals,  he 
must  give  the  assistant  guardian  notice  of  his  intention  to  appeal, 
and  that  he  proposes  asking  the  Court  to  direct  that  he  should  be, 
or  remain,  guardian,  as  the  case  may  be.  (C.  4:^9  ;  Pr.  883  and 
following;  9/" 5,  992.) 

449.  The  relatives  or  connections  by  marriage  who  applied  for 
the  meeting  of  the  family  council  may  intervene  in  the  rase. 
Such  case  will  be  conducted  and  be  decided  as  an  urgent  matter. 

(P.  882,  889.) 

Section  8. 
Concerning  the  Guardian^ a  3Ianagement. 

450.  It  is  the  duty  of  the  guardian  to  take  care  of  the  minor, 
and  to  act  as  agent  for  him  in  all  civil  matters.     He  must  manage 

(/)  The  commentators  all  interpret  "  management  "  to  refer  only  to  the  manage- 
ment of  a  guardianship.     (See  Laurent,  IV.  paras.  52J— ')26.) 
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the  minor's  property  as  a  good  father  of  family  {g),  and  will  be 
liable  for  any  damages  caused  by  bad  management.  He  cannot 
buy  the  minor's  property,  nor  can  he  take  a  lease  of  it  unless  the 
family  council  authorizes  the  assistant  guardian  to  lease  it  to  him, 
nor  can  he  take  an  assignment  of  any  right  of,  or  against,  the 
minor.  (C.  '^M,  'J  06,  454,  578,  587,  602,  1596,  1718,  1999 ;  Pr. 
446,  474,  541.) 

451.  The  guardian  must  apply  to  have  the  seals  removed  within 
a  space  of  ten  days  after  he  knows  of  his  appointment  as  guardian 
where  any  property  has  had  seals  put  upon  it  by  the  Court.  And 
he  will  then  immediately  proceed  to  have  an  inventory  of  the 
minor's  property  taken  in  the  presence  of  the  assistant  guardian. 
It  is  the  duty  of  the  public  officer  (/?)  (the  officer  of  the  Court)  to  ask 
him  if  the  minor  owes  him  anything.  He  must  thereupon  say 
what  it  is  in  the  inventory  itself,  otherwise  he  forfeits  his  rights. 
In  the  report  drawn  up  by  the  public  officer  this  fact  shall  be 
mentioned.     (C.  931,  942.) 

452.  The  guardian  must  sell  all  the  raovables,  other  than  those 
which  a  family  council  allows  him  to  keep,  at  an  auction  held  by 
a  public  officer  (7^),  and  after  the  sale  has  been  advertised  in  the 
papers  and  by  placards.  The  sale  shall  be  held  in  presence  of  the 
assistant  guardian.  These  advertisements  are  to  be  mentioned  in 
the  precis  of  the  notary.     (C.  1312  ;  Pr.  946  and  following.) 

453.  As  long  as  the  father  and  mother  have  the  personal  and 
legal  user  of  the  property  of  the  minor  they  are  not  bound  to  sell 
the  movables  it)  if  they  prefer  to  keep  them  in  order  to  hand  them 
over.  If  they  do  not  sell  they  must  have  a  proper  valuation  of 
the  same  by  an  expert  named  by  the  assistant  guardian.  The 
expert  will  be  sworn  before  the  juge  de  paix.  They  will  have  to 
hand  over  the  estimated  value  of  any  movables  (^)  they  are  unable 
to  hand  over.  (C.  384  and  following ;  420,  452,  589  ;  Pr.  302 
and  following.) 

454.  Whenever  any  person  other  than  the  father  or  mother 
becomes  guardian,  the  family  council  must  make  a  rough  estimate 
as  to  what  sum  should  be  allowed  for  the  minor's  annual  expenses, 
and  what  sum  should  be  allowed  to  manage  his  property.  These 
suras  shall  be  fixed  with  reference  to  the  value  of  the  property  to 
be  managed.     The  same  document  will  state  if  the  guardian  may 

(ff)  See  Art.  1137  as  to  what  is  the  responsibility  of  a  good  father  of  fi  family. 
(A)  A  notary. 

(«)  This  is  held  to  apply  to  furniture.     (See  Fuzier-Hermann's  notes  to  this 
section.) 
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employ  one  or  more  paid  managers  to  manage  the  property,  for 
whose  management  he  -will  be  responsible.     (C.  1994.) 

455.  The  family  council  will  decide,  when  the  revenues  exceed 
the  expenditure,  what  is  the  maximum  sum  the  guardian  may 
keep  without  investing.  The  guardian  must  invest  any  such  sum 
within  six  months,  after  which  he  will  himself  be  liable  for  interest 
if  he  has  not  invested  the  same.     (C.  1153,  1907.) 

456.  If  the  guardian  does  not  get  the  family  council  to  decide 
wliat  the  maximum  sum  the  guardian  can  keep  without  investing 
he  will  be  liable,  after  the  time  given  him  for  investment  in  the 
last  Article,  for  interest  on  every  sum  not  invested,  however  small 
it  may  be.     (C.  474,  1153.) 

457.  A  guardian,  even  if  he  is  the  father  or  mother  of  the  minor, 
cannot,  without  obtaining  permission  of  the  family  council,  borrow 
for  the  benefit  of  the  minor,  nor  can  he  sell  or  mortgage  the 
minor's  immovables.  This  permission  ought  only  to  be  given  in 
cases  either  of  absolute  necessity,  or  where  there  is  a  clear  benefit 
to  be  gained.  In  the  former  case  the  family  council  can  only  give 
its  pennission  after  having  satisfied  itself  by  a  concise  account  put 
before  it  by  the  guardian  that  the  interest  on  investments  payable 
to  the  minor,  and  his  movable  property,  and  his  income  from  land 
are  insufficient.  The  family  council  should  always  state  what 
immovables  should  be  sold  first,  and  state  any  conditions  of  sale  it 
may  consider  desirable.     (C.  460  ;  Pr.  953  and  following.) 

458.  Decisions  of  family  councils  respecting  sales  shall  not  be 
carried  out  before  the  guardian  has  asked  and  obtained  the 
approval  by  the  Court  of  First  Instance.  That  Court  will  decide 
thereon  in  chambers  after  having  heard  the  Procureur  of  the 
Hepublic.     (Pr.  594  and  following.) 

459.  The  sale  shall  take  place  by  public  auction  in  the  presence 
of  the  assistant  guardian.  The  bids  shall  be  received  by  a  member 
of  the  Court  of  First  Instance  or  by  a  notary  appointed  for  the 
purpose.  The  sale  shall  be  preceded  by  three  public  notices  posted 
up  on  three  consecutive  Sundays  in  the  usual  places  for  notices  in 
the  canton.  Every  one  of  these  notices  must  be  vis«?ed  and 
authenticated  by  the  mayor  of  the  communes  in  which  they  have 
been  put  up.     (Pr.  958  and  following  ;  962.) 

460.  The  formalities  required  by  Arts.  457  and  458,  before  the 
property  of  a  minor  can  be  alienated,  do  not  apply  to  a  case  where 
the  judgment  of  the  Court  has  ordered  the  sale  tlirough  the  Court 
of  the  same  at  the  instance  of  another  owner  of  an  undivided 
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share  therein.  But  in  such  case  the  sale  by  the  Court  can  only 
take  place  in  the  manner  prescribed  by  the  preceding  Article. 
Strangers  must  be  allowed  to  bid.  (C.  465,  509,  823,  827,  838 
and  following ;  1687,  1688;  Pr.  997.) 

461.  A  guardian  can  neither  accept  nor  refuse  a  succession 
accruing  to  a  minor  without  having  obtained  the  permission  of  the 
family  council.  If  it  is  accepted,  it  can  only  be  accepted  subject  to 
the  benefit  of  an  inventory.     (C.  776,  784,  793,  843  ;  Pr.  997.) 

462.  Whenever  a  succession  which  has  been  disclaimed  on 
behalf  of  the  minor  has  not  been  accepted  by  another  person,  the 
guardian  may  revive  the  claim  thereto  if  he  has  been  authorized 
to  do  80  by  a  new  decision  of  the  family  council.  The  claim 
thereto  may  also  be  re^^[ved  by  the  minor  who  has  attained  his 
majority,  but  such  succession  can  only  be  claimed  in  the  state 
in  which  it  may  happen  to  be  when  so  reclaimed,  and  any  sales 
and  other  transactions  Avhich  have  been  legally  effected  while  the 
succession  was  vacant  cannot  be  impugned.     (C.  790.) 

463.  A  donation  made  to  a  minor  cannot  be  accepted  by  the 
guardian  without  the  consent  of  the  family  council.  It  has  the 
same  legal  effect  as  regards  a  minor  as  it  has  in  regard  to  a  person 
of  fuU  age.     (C.  935,  940,  942.) 

464.  No  guardian  can  bring  an  action  respecting  the  rights  to 
immovables  of  the  minor,  nor  admit  any  claim  respecting  such 
rights,  without  being  authorized  by  a  family  council.  (C.  407 
and  following;  420,  1125.) 

465.  A  guardian  requires  the  same  authorization  to  institute  a 
partition  suit  respecting  property  a  share  in  which  belongs  to  the 
minor.     (C.  460,  817.) 

466.  In  order  that  a  partition  may  have  the  same  binding  effect 
which  it  would  have  when  made  between  persons  of  full  age,  the 
partition  ought  to  be  made  through  a  Court  and  be  preceded  by 
a  valuation  made  by  experts  nominated  by  the  Court  of  First 
Instance  of  the  place  where  the  succession  opened.  The  experts,  ' 
after  having  been  sworn  before  the  President  of  the  tribunal,  or 
before  another  judge  nominated  by  him,  to  well  and  faithfully 
perform  their  duties,  shall  proceed  to  divide  the  inheritance  into 
lots.  The  lots  shall  be  drawn  for  in  presence  of  a  member  of  the 
tribunal,  or  a  notary  appointed  by  it  for  the  purpose,  and  it  will 
be  his  duty  to  give  delivery  of  the  lots.  Any  other  sort  of  par- 
tition shall  only  be  considered  provisional.  (C.  824  and  follow- 
ing; 834,  840,  1125,  1304,  1338;  P.  966  and  following;  975, 
982,  984.) 
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467.  A  guardian  cannot  compromise  an  action  in  the  name  of 
the  minor  without  the  authority  of  the  family  council,  and  must 
be  guided  by  the  opinion  of  three  jurists  chosen  by  the  Procureur 
of  the  Eepublic  attached  to  the  Court  of  First  Instance.  The 
compromise  will  not  be  valid  until  it  has  received  the  approval  of 
the  Court  of  First  Instance,  and  after  having  heard  the  opinion  of 
the  Procureur  of  the  Eepublic  thereon.  (C.  130  i,  1312,  1314, 
2045 ;  T.  c.  76.) 

468.  A  guardian  who  has  serious  reasons  for  being  dissatisfied 
with  the  conduct  of  the  minor  can  complain  of  him  to  the  family 
council,  and  can,  if  authorized  by  the  said  council,  take  steps  to 
have  the  minor  confined  in  conformity  with  the  provisions  on  this 
subject  to  be  found  under  the  title  of  "  Respecting  Paternal 
Authority."     (C.  376  and  following.) 

Section  9. 
Of  Guardianship  Accounts. 

469.  Every  guardian  is  bound  to  account  for  his  management 
when  the  guardianship  ends.     (C.  451,  471,  472,  475,  480,  509, 

.  1319,  1993,  2121,  2135  and  foUowing;  Pr.  527  and  following; 
'  905.) 

470.  Every  guardian  other  than  the  father  and  mother  may  be 
compelled,  even  during  the  guardianship,  to  give  the  assistant 
guardian  statements,  at  such  times  as  may  be  fixed  by  the  family 
council,  showing  the  position  of  the  minor's  affairs  under  his 
management.  A  guardian  cannot,  however,  be  obliged  to  render 
such  an  account  more  than  once  a  year.  Such  statements  shall  be 
drawn  up  and  delivered  without  charge  on  unstamped  paper,  with- 
out any  legal  formality  whatsoever.     (C.  396.) 

471.  The  final  account  of  the  guardianship  shall  be  delivered  at 
the  expense  of  the  minor  when  he  has  come  of  age,  or  been  eman- 
cipated. The  guardian  will  advance  the  costs  of  same.  The 
guardian  will  be  allowed  all  expenses  properly  incurred,  and  the 
object  of  which  was  useful.  (C.  476,  480,  488 ;  Pr.  527  and 
following.) 

472.  Every  agreement  between  the  guardian  and  the  minor 
who  has  come  of  age  will  be  null  if  it  has  not  been  preceded  by  a 
statement  of  accounts  and  handing  over  the  vouchers  thereof,  the 
whole  evidenced  by  a  written  acknowledgment  from  the  person  to 
whom  the  account  has  to  be  rendered  at  least  ten  days  before  the 
agreement.     (C.  469,  907,  2045  ;  Pr.  533  and  following.) 

vr.  o 
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473.  If  there  is  a  dispute  as  to  the  account,  such  dispute  shall 
be  dealt  with  and  decided  in  the  same  waj  as  any  other  civil 
dispute.     (P.  527  and  following.) 

474.  The  balance  due  by  the  guardian  shall  bear  interest 
without  formal  demand,  and  shall  be  calculated  from  the  day  of 
the  closing  of  the  accounts.  The  interest  on  what  is  due  to  the 
guardian  by  the  minor  only  begins  to  run  after  the  closing  of 
the  accounts,  and  from  the  day  on  which  payment  has  been 
demanded.     (C.  1907.) 

475.  Every  action  of  the  minor  against  his  guardian  with 
reference  to  the  guardianship  is  barred  ten  years  after  the  minor 
has  come  of  age.     (C.  472,  942, 1304  and  following  ;  2045,  2153.) 


Chapter  III. 
Of  Emancipation. 

476.  A  minor  is  ipso  facto  emancipated  by  marriage. 

477.  A  minor,  even  if  he  has  not  married,  may  be  emancipated 
by  his  father,  or  in  default  of  the  father  (A-)  by  his  mother,  when 
he  has  completed  his  fifteenth  year.  A  simple  declaration  made 
by  the  father  or  mother  before  the  juge  de  paix,  in  presence  of 
his  registrar,  operates  to  effect  the  emancipation.     (C.  485.) 

478.  A  minor  who  has  no  father  nor  mother  may  also  be 
emancipated  if  the  family  council  thinks  him  fit  to  be  emancipated. 
But  in  such  a  ease  the  minor  must  have  completed  his  eighteenth 
year.  Emancipation  in  this  case  takes  place  as  the  result  of  the 
decision  of  the  family  council  which  has  approved  thereof,  and  of 
the  declaration  which  the  juge  de  paix,  as  president  of  the  family 
council,  makes  in  the  same  proceeding,  viz.,  that  "  the  minor  is 
emancipated."  (C.  406  and  following ;  485  and  following ; 
Pr.  883  and  following.) 

479.  When  the  guardian  has  taken  no  steps  to  emancipate  the 
minor  under  the  preceding  Article,  and  one  or  more  of  his  relations 
or  connections  (related  in  the  same  degree  as  a  cousin  german  or 
more  closely)  think  that  he  is  fit  to  be  emancipated,  they  can 
require  the  juge  de  paix  to  summon  a  family  council  to  deliberate 
thereon.     The  juge  de  paix  must  accede  to  such  a  request. 

(A)  ITiis  includes  the  case  where  the  father  is  miable  for  some  reason  to  exercise 
his  paternal  authority,  such  as  suffering  a  sentence  of  imprisonment,  or  being 
ftbeent,  or  being  interdicted.     (See  Fuzier-Hermann,  note  to  this  Article.) 
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480.  The  accounts  of  the  guardianship  shall  be  furnished  to 
a  minor  who  has  been  emancipated,  and  he  shall  have  the 
assistance  of  a  curator,  who  shall  be  nominated  by  the  family 
council,  in  examining  them.    (C.  467,  471 ;  Pr.  527  and  following.) 

481.  An  emancipated  minor  can  make  leases  wliich  must  not 
exceed  nine  years.  He  has  the  right  to  receive  his  income  and 
to  give  a  receipt  for  the  same.  He  can  do  any  act  of  mei'e 
management  without  being  entitled  to  be  relieved  from  the  results 
of  such  act,  except  under  such  circumstances  as  those  in  which  a 
person  of  full  age  could  get  a  relief  therefrom.  (C.  1305  and 
following;  1718,  1990;  Pr.  910.) 

482.  He  can  neither  commence  nor  defend  an  action  relating 
to  immovable  property  without  the  assistance  of  his  curator.  Nor 
can  he  receive  or  give  a  discharge  for  capital  money  consisting 
of  movable  property^without  such  assistance,  and  the  curator 
must  superintend  the  investment  of  capital  moneys  received. 
(0.  840.) 

483.  An  emancipated  minor  cannot  borrow  under  any  pretext 
without  having  received  the  assent  of  the  family  council,  and 
without  such  assent  having  received  the  approval  of  the  Court, 
the  Procureur  of  the  Republic  having  been  heard  thereon. 
(C.  1124,  1305,  1314;  Pr.  882,  885.) 

484.  He  cannot  sell  nor  alienate  his  immovables,  nor  do  any 
acts  but  those  of  management  without  complying  with  the 
formalities  laid  down  as  to  non- emancipated  minors.  With 
respect  to  obligations  which  he  has  contracted  by  way  of  purchase 
or  otherwise,  such  obligations  may  be  reduced  if  the  price  paid  is 
excessive  (/).  The  Court  for  such  purpose  will  take  into  con- 
sideration the  fortune  of  the  minor,  the  good  or  bad  faith  of  the 
persons  who  contracted  with  him,  and  the  usefulness  or  the  useless- 
ness,  as  the  case  may  be,  of  the  expenditure.  (C.  457  and  following ; 
461  and  following;  481,  903,  1095,  1305,  1312  and  foUowing.) 

485.  Every  emancipated  minor  whose  obligations  have  been 
reduced  under  the  preceding  Article  may  be  deprived  of  the  benefit 
of  emancipation.  Emancipation  can-  only  be  taken  away  from 
him  in  the  same  way  as  was  required  to  confer  it  upon  him. 
(C.  477  and  following.) 

(/)  This  has  been  construed  to  apply  to  any  onerous  condition  in  a  contract,  Boch 
as  where  the  minor,  having  made  a  purchase  jointly  with  other  parties,  agrree<l  ^^^ 
he  should  be  liable  jointly  and  severally  for  the  payment  of  the  other  parties' 
shares.     (S.  (1857),  I.  729.) 

g2 
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486,  As  from  the  day  on  which  the  emancipation  has  been 
revoked  the  minor  will  again  become  subject  to  guardianship,  and 
will  remain  so  subject  until  he  has  come  of  age. 

487.  An  emancipated  minor  who  carries  on  a  business  is  con- 
sidered, with  respect  to  the  acts  relating  to  his  trade,  to  be  of  age. 
(C.  1308;  Co.  2,  3,  6.) 


Title  XI. 

CONCERNING  MAJORITY,  INTERDICTION,  AND  OF  AN  ADVISER 
APPOINTED  BY  THE  COURT. . 


Chapter  I.  • 

Of  the  Period  at  which  the  Age  of  Majority  is  attained. 

488.  The  period  of  majority  is  fixed  at  the  termination  of 
the  twenty-first  year.  At  that  age  any  person  is  capable  of 
doing  every  act  of  civil  life,  subject,  however,  to  the  restriction 
contained  in  the  title  concerning  Marriage.  (C.  148  and  following;' 
372,  1313.) 

Chapter  II. 
Of  Interdiction  (m). 

489.  A  person  of  age  who  is  habitually  in  a  state  of  im- 
becility (w),  of  dementia,  or  dangerous  madness  must  be  interdicted, 
although  he  has  some  lucid  intervals.  (C.  512,  901,  1124,  1125  ; 
Pr.  890  and  following.) 

490.  Any  blood  relation  is  entitled  to  commence  proceedings 
to  have  a  relation  interdicted.  Both  husband  and  wife  are  simi- 
larly entitled  to  institute  proceedings  to  have  the  other  interdicted. 
(C.  420 ;  Pr.  890  and  following.) 

(w)  A  simpler  form  of  proceedings  to  have  a  person  confined  for  lunacy  was 
iutroduced  by  the  Law  of  the  30th  June,  1838,  which  makes  the  cumbersome 
procedure  of  this  title  when  a  question  of  property  is  not  involved  unnecessary. 

(«)  The  recognized  definitions  of  these  terms  are  as  follows :—"  Imbecility," 
a  weakness  of  mind  caused  by  absence  or  obliteration  (effacement)  of  ideas ; 
"dementia,"  a  mjidness  which  deprives  the  person  attacked  thereby  of  his  reason  ; 
"fiu-eur,"  dangerous  madness,  is  madness  which  has  reached  a  point  that  the 
madman  is  liable  to  be  dangerous  to  himself  and  others.  (See  Laui-ent,  Vol.  V. 
aeot.  249.) 
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491.  If,  in  a  case  of  dangerous  madness,  proceedings  are  not 
instituted  either  by  husband  or  wife  or  a  blood  relation,*  the  Pro- 
cureur  of  the  Republic  must  institute  proceedings.  In  cases  of 
imbecility  or  madness  the  Procureur  has  also  the  right  of  instituting 
proceedings  if  the  person  has  neither  husband  nor  wife  nor  known 
relatives.     (Pr.  890  and  following;  T.  or.  117  and  following.) 

492.  All  proceedings  with  a  view  of  having  a  person  inter- 
dicted shall  be  brought  in  the  Court  of  First  Instance.  (Pr.  59  and 
following.) 

493.  The  facts  relied  on  to  prove  imbecility  shall  be  stated  in 
writing.  Those  who  institute  proceedings  shall  bring  forward  the 
witnesses  and  the  documentary  proofs.     (Pr.  890  and  following.) 

494.  The  Court  will  direct  a  family  council  to  give  its  opinion 
as  to  the  state  of  the  person  whose  interdiction  has  been  requested. 
The  family  council  shall  be  formed  in  the  manner  laid  down  in 
sect.  4  of  Chap.  II.  of  the  title  concerning  Minority,  Guardian- 
ship and  Emancipation.  (C.  407  and  following;  Pr.  173,  464, 
890  and  following.) 

495.  The  persons  who  have  instituted  proceedings  to  have 
anyone  interdicted  cannot  form  part  of  the  family  council.  The 
husband  or  wife  and  the  children  of  the  person  for  whose  inter- 
diction proceedings  have  commenced  may  be  allowed  to  take  part 
in  the  family  council  without  having  a  vote. 

496.  After  having  obtained  the  opinion  of  the  family  council 
the  Court  will  question  the  defendant  in  Chambers.  If  he  is 
unable  to  come  to  Chambers,  he  must  be  questioned  at  his  residence 
by  one  of  the  judges  selected  for  this  purpose,  who  must  be  assisted 
by  the  registrar.  The  Procureur  of  the  Republic  must  always  be 
present  when  the  defendant  is  being  questioned.     (Pr.  893.) 

497.  After  the  first  verbal  examination,  the  Court  will  appoint, 
if  it  thinks  it  desirable,  a  provisional  administrator  to  take  charge 
of  the  defendant  himself  and  his  property.     (Pr.  444,  895.) 

498.  The  decision  on  a  request  that  a  pei-son  should  be  inter- 
dicted must  be  delivered  in  open  Court,  the  parties  having  been 
either  heard  or  summoned. 

499.  While  refusing  a  request  for  interdiction  the  Court  may, 
however,  if  circumstances  make  it  necessary,  decree  that  the 
defendant  shall  not  thereafter  be  allowed  to  plead,  enter  into 
compromises,  borrow,  receive  any  capitid  sum,  nor  give  a  legal 
discharge,   alienate,   or    burdeu    his    property    with    mortgages, 
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without  the  assistance  of  an  adviser  whom  the  Court  will  at  the 
same  time  nominate.     (C.  513  and  following  ;  Pr.  897.) 

500.  If  there  should  he  any  appeal  from  the  decision  of  the 
Court  of  First  Instance,  the  Court  of  Appeal  may,  if  it  thinks  it 
necessary,  again  interrogate  the  person  whom  it  is  sought  to 
interdict,  or  have  him  interrogated  hy  a  person  appointed  for  the 
purpose  by  it.     (C.  496 ;  Pr.  894  and  foUowing  ;  1035.) 

501.  An  office  copy  of  every  decision  of  the  superior  or  inferior 
Court  involving  an  interdiction  or  an  adviser  being  nominated 
shall  be  taken  out  by  the  persons  instituting  the  proceedings,  and 
shall  be  by  them  signified  to  the  party  concerned,  and  copies  thereof 
put  if^  within  ten  days  upon  the  notice  boards  in  the  entrance  hall 
of  the  Court  and  on  those  in  the  offices  of  the  notaries  of  the  arron- 
dissement  upon  which  such  notices  must  be  put. 

(Addition  added  by  the  Law  of  16th  March,  1893,  Art.  1.)— 
"  Within  a  month  of  the  day  on  which  the  judgment  of  the  superior 
or  inferior  Court  (as  the  case  may  be)  becomes  final,  an  extract 
containing  a  summary  of  the  operative  part  of  the  judgment  shall 
also  be  transmitted  by  the  advocate  who  has  obtained  the  same  to 
the  registry  of  the  Court  of  the  district  in  which  the  defendant's 
birthplace  is  situated.  This  extract  shall  be  recorded  by  the 
registrar  within  fifteen  days  upon  a  special  register,  which  shall  be 
open  for  inspection  by  the  public,  and  anyone  may  take  a  copy 
thereof.  Within  the  space  of  fifteen  days  the  registrar  shall  send 
the  advocate  a  certificate  certifying  that  this  formality  has  been 
complied  with.  With  respect  to  persons  bom  abroad,  the  decisions 
shall  be  recorded  in  the  same  manner  and  within  the  same  time  in 
a  register  kept  in  the  registry  of  the  Court  of  the  Seine.  This 
register  shall  also  keep  a  record  of  the  decisions  respecting  persons 
born  in  French  colonies,  quite  irrespective  of  the  register  which 
must  be  kept  at  the  registry  of  their  place  of  origin.  Every 
breach  of  the  above  regulations  committed  by  registrars  or 
advocates  shall  be  punished  by  a  fine  of  fifty  francs,  without 
prejudice  to  any  action  for  damages  and  interest.  (C.  502; 
Pr.  897;  T.  Civ.  175.) 

502.  An  interdiction  or  the  nomination  of  an  adviser  shall 
take  effect  as  from  the  day  of  the  judgment.  Every  contract  or 
other  legal  proceeding  (o)  entered  into  by  the  person  interdicted 

(o)  The  French  word  is  "actes,"  which  means  anythinj^  done  which  has  any 
leg^  effect.  Thus  it  includes  contracts,  judgments,  and  every  legpal  process, 
seizure,  &c.  against  the  interdicted  person.  (See  Fuzier-Hermann  on  this  Article 
and  other  text- writers ;  see  also  the  decision  of  the  Court  of  Riom,  S.  (1842),  II.  153.) 
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thereafter  without  the  assistance  of  his  adviser  will  ho  ipso  facto 
void.  (0.  499,  503,  901,  970,  1108,  1124,  1125, 1304, 1312, 1328, 
1351,  2003.) 

503.  Juridical  acts  done  hefore  the  date  of  the  interdiction  may 
be  annulled  by  the  Court,  if  the  facts  on  which  the  interdiction 
was  pronounced  were  matters  of  common  notoriety  at  the  time 
when  such  acts  took  place.     (C.  505,  1108,  1109.) 

504.  After  a  person  is  dead,  his  contracts  and  other  juridical  acts 
cannot  be  impugned,  on  the  ground  that  he  was  mad,  if  he  had  not 
been  interdicted  before  his  death,  or  if  steps  had  not  at  tlie  time  of 
his  death  been  taken  to  have  him  interdicted,  unless  the  fact  that  he 
was  mad  is  evidenced  by  the  transaction  itself,  which  is  being 
impugned.     (C.  901,  1109,  1304.) 

505.  If  there  is  no  appeal  entered  against  the  judgment  of 
the  Court  of  First  Instance,  or  if  such  judgment  is  confirmed  on 
appeal,  steps  shall  be  taken  to  nominate  a  guardian  and  assistant 
guardian  of  the  interdicted  person  following  the  rules  laid  down 
under  the  title  "  of  Minority,  of  Q-uardianship  and  Emancipation." 
On  his  appointment  the  provisional  administrator  shall  cease 
acting,  and  must  account  to  the  guardian  if  he  is  not  himself 
made  the  guardian.  (C.  390,  405  and  following ;  501,  509  ;  Pr. 
627  and  following  ;  882,  895.) 

506.  A  husband  is  as  of  right  the  guardian  of  his  wife  who 
has  been  interdicted.     (C.  213  and  following.) 

507.  A  wife  may  be  nominated  guardian.  In  such  a  case  the 
family  council  will  fix  the  form  and  the  conditions  of  the  manage- 
ment ;  provided  always,  however,  the  wife  shall  have  right  to 
appeal  to  the  Courts  if  she  thinks  herself  aggrieved  by  the  • 
decision  of  the  family  council.  (C.  442,  447,  495  ;  Pr.  883  and 
following.) 

508.  Only  the  husband  or  wife,  ancestors  or  descendants  of  an 
interdicted  person  can  be  compelled  to  act  as  his  guardian  for  a 
longer  period  than  ten  years.  At  the  end  of  such  time  the 
guardian  may  ask  to  be,  and  has  a  right  to  insist  on  being, 
replaced. 

509.  An  interdicted  person  has  the  same  position  as  a  minor  in 
regard  to  his  rights  over  his  person  and  property.  The  laws  as  to 
the  guardianship  of  a  minor  apply  to  the  guardianship  of  interdicted 
persons.  (0.  388  and  following ;  450  and  following ;  467,  2135 
and  following.) 
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510.  The  greater  part  of  the  income  of  an  interdicted  person 
must  be  devoted  to  alleviating  his  lot  and  hastening  his  cure. 
According  to  the  nature  of  his  illness  and  the  state  of  his  fortune, 
the  family  council  may  decide  that  he  should  be  treated  at  home 
or  that  he  should  be  placed  in  a  sanatorium  or  even  in  an  asylum. 
(C.  407  and  foUowing ;  454,  507.) 

511.  Whenever  a  child  of  the  interdicted  person  is  about  to  be 
married  the  question  of  dowry  or  what  advance  should  be  made 
from  their  inheritance,  and  all  other  questions  relating  to  the 
marriage  settlements  should  be  arranged  according  to  the  advice  of 
the  family  council  after  the  decision  of  such  family  has  obtained 
the  approval  of  the  Court.  The  Procureur  of  the  Republic  must 
also  have  given  his  opinion  thereon.     (C.  1095,  1387;  Pr.  885.) 

512.  Interdiction  ceases  with  the  causes  which  made  it  necessary. 
But  the  removal  of  an  interdiction  shall  not  be  ordered  by  the 
Court  until  the  same  formalities  as  are  prescribed  to  have  an 
interdiction  pronounced  have  been  observed.  The  interdicted  person 
cannot  resume  the  exercise  of  his  rights  until  the  Court  has  pro- 
nounced the  removal  of  the  interdiction.  (C.  492,  494,  498 ; 
Pr.  474,  891,  896.) 

Chapter  III. 

Concerning  Advisers  appointed  by  the  Court. 

513.  Prodigals  may  be  forbidden  by  the  Court  to  be  parties  to 
actions,  to  make  compromises,  to  borrow,  to  receive  any  movable 
capital,  to  give  a  receipt  for  the  same,  to  alienate  property,  or  to 
mortgage  without  the  assistance  of  an  adviser  appointed  by  the 
Court. 

514.  The  persons  who  are  entitled  to  apply  to  have  a  person  inter- 
dicted are  entitled  to  take  proceedings  to  have  such  person  forbidden 
to  act  without  the  assistance  of  an  adviser.  The  request  that  a 
person  should  be  forbidden  to  act  without  the  assistance  of  an 
adviser  must  be  put  forward  and  decided  with  the  same  legal 
formalities.  When  a  person  has  been  forbidden  to  act  without 
the  assistance  of  an  adviser,  this  direction  cannot  be  withdrawn, 
except  by  following  the  same  procedure  as  that  required  when  an 
order  is  applied  for  directing  such  person  not  to  act  without  the 
assistance  of  the  adviser  to  be  appointed  by  the  Court.  (C.  490, 
496 ;  Pr.  897.) 

515.  No  judgment  on  a  matter  of  interdiction  or  as  to  appointing 
an  adviser  can  be  given,  whether  by  a  Court  of  First  Instance  or 
by  the  Court  of  Appeal,  except  after  having  taken  the  opinion  of 
the  Procureur  of  the  Republic. 
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OF  PROPERTY  AND  OF  THE  DIFFERENT 
KINDS  OF  OWNERSHIP. 


Title  I. 

OF  THE  DIFFERENT  KINDS  OF  PROPERTY. 

516.  All  property  is  either  movable  or  immovable. 

Chapter  I. 
Of  Immovables. 

517.  Property  is  immovable  either  by  its  nature,  or  by  its 
destination,  or  by  the  objects  to  which  it  is  applied.     (C.  2118.) 

518.  The  soil  of  the  earth  and  buildings  are  immovable  by 
their  nature.     (0.528,531.) 

519.  Wind  or  water  mills  fixed  on  pillars  and  forming  part  of 
the  building  are  also  immovable  by  their  nature. 

520.  Crops  attached  to  their  roots  and  fruit  of  trees  that  have 
not  been  gathered  are  also  immovable.  As  soon  as  grain  is  cut 
or  fruit  is  separated  from  the  trees,  although  not  taken  away,  they 
become  movable.  If  only  a  part  of  a  crop  has  been  cut,  that  part 
alone  is  a  movable.  (0.  518,  521,  526,  1141,  1583,  1690;  Pr. 
626,  685.) 

521.  The  usual  cuttings  of  underwood,  or  of  timber  which  is 
regularly  cut,  do  not  become  movable  except  as  and  when  the 
trees  happen  to  be  cut. 

522.  When  the  owner  of  any  land  delivers  any  animals  for  the 
purpose  of  cultivating  such  land  to  the  person  farming  it  or  holding 
it  on  the  metayer  system,  such  animals  are  considered  immovables 
so  long  as  they  are  attached  to  the  soil  by  ^•irtue  of  the  contract. 
And  this  is  so  whether  a  value  has  been  put  upon  them  or  not.  If 
the  owner  hands  the  animals  over  to  any  person  other  than  the 
person  who  is  farming  his  land  or  holding  it  on  the  metayer 
system,  the  animals  are  movables.  (0.  564,  1880  and  following ; 
Pr.  592.) 
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523.  Pipes  which  serve  to  bring  water  to  a  house  or  other  in- 
heritance are  immovables  and  form  part  of  the  property  to  which 
thej  are  attached. 

524.  Anything  which  the  owner  of  any  land  has  placed  upon  it 
for  use  therewith  or  to  work  it  (7;)  is  an  immovable  by  destination. 
Thus  the  following  things  are  immovables  by  destination  when 
they  have  been  appropriated  by  the  owner  for  the  use  and  working 
of  the  property :  a^z.,  animals  used  for  cultivating  the  same. 
Agricultural  implements.  Seed  given  to  the  farmer  or  the 
metayer.  Pigeons  living  in  the  pigeon-cotes.  Rabbits  which  in- 
habit the  rabbit-warrens.  Bee-hives.  Fish  in  the  fish-ponds. 
Presses,  boilers,  stills,  vats  and  barrels.  The  tools,  implements,  and 
machines  necessary  for  iron  works,  paper  works  and  other  works. 
Straw  and  manure.  All  movable  effects  which  the  owner  has 
showTi  he  intended  to  permanently  use  in  connection  with  a 
property  are  also  immovables  by  destination  (q). 

525.  The  owner  is  held  to  have  permanently  appropriated 
movable  articles  to  his  property  when  they  are  afiixed  thereto  with 
plaster,  or  mortar,  or  cement,  or  when  they  cannot  be  separated 
therefrom  without  being  broken  or  damaged,  or  without  breaking 
or  damaging  the  part  of  the  property  to  which  they  are  attached. 
Looking-glasses  in  a  room  are  held  to  be  placed  there  permanently 
when  the  frame  to  which  they  are  affixed  forms  part  of  the  wood- 
work of  the  room.  The  same  principle  applies  to  pictures  and 
other  ornaments.  With  regard  to  statues,  they  are  immovables 
when  they  are  placed  in  a  niche  expressly  made  to  receive  them, 
even  though  they  can  be  removed  without  any  breaking  or 
damage.     (C.  490,  496 ;  Pr.  897.) 

526.  The  following  things  are  immovable  owing  to  the  subject- 
matter  to  which  they  apply : — The  usufruct  of  immovables  ;  servi- 


{p)  Text-writers  and  decisions  have  held  this  to  include  onlj  things  which  are 
indispensable  and  actually  necessary.     (See  Laurent,  Vol.  V.  sect.  439.) 

{q)  Inunovables  by  destination  are  not  what  are  known  in  English  law  as 
•'fixtures."  The  English  law  gives  a  much  more  restricted  interpretation  to 
the  word  "  fixture  "  (which  can  only  include  inanimate  objects)  than  the  French  law 
doe«  to  "  immeubles  par  destination."  By  English  law  the  power  to  make  a  thing 
a  fixture  is  not  confined  to  the  owner  as  it  is  by  French  law.  Where  a  levy  was 
put  into  an  hotel  the  French  Court  decided  that  all  such  furniture  as  was  specially 
suitable  for  an  hotel  was  part  of  the  freehold,  such  as  billiard  tables,  things  required 
in  using  the  swimming  baths,  but  that  ordinary  articles  of  furniture  were  not 
"  immeubles  par  dettination."  The  word  in  French  text  is  "  attache,"  which  means 
in  its  primary  sense  "  fixed,"  or  "  attached  to,"  but  is  here  used  in  the  sense  of 
"  devoted  to  the  use  of." 
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tudes  or  duties  connected  with  land  (/•) ;  rights  of  action  which 
have  for  their  object  something  immovable  {a).  (C.  578,  637  and 
following;  2118.) 

Chapter  II. 
Of  Movables. 

527.  Things  are  movable  either  owing  to  their  nature  or  because 
decided  to  be  so  by  law.     (C.  2279.) 

528.  Things  are  movable  in  their  nature  when  they  can  be 
brought  from  one  place  to  another  ;  either  because  they  can 
move  themselves,  as  animals,  or  because  they  can  change  place  as 
the  result  of  a  foreign  force,  as,  for  example,  inanimate  objects. 
(C.  552,  1606  ;  Co.  190.) 

529.  The  following  things  are  movables  by  law :  duties  to  do 
something,  rights  derived  from  contracts,  rights  of  action  in  respect 
of  sums  due,  or  in  respect  of  movable  effects ;  shares,  or  interests 
in  financial,  commercial  or  industrial  companies,  even  though  im- 
movables constitute  part  of  the  subject-matter  of  such  enterprises 
and  belong  to  such  companies.  Such  shares  or  interests  are  held 
to  be  movables  as  regards  each  member  only  thereof  as  long  as 
the  company  remains  in  existence.  Payments  in  money  or  in 
produce,  whether  payable  in  perpetuity  or  by  way  of  annuity,  are 
movables,  and  they  are  so  whether  they  are  chai'ged  on  property 
belonging  to  the  State  or  on  property  belonging  to  private  pei-sons. 
(C.  517,  530,  2210.) 

530.  Every  perpetual  (t)  rent  charge  is  redeemable  whether  it 
is  created  as  the  price  for  which  an  immovable  has  been  sold  or  as 
a  condition  precedent  to  a  conveyance  of  land,  or  whether  it  is 
made  without  consideration.  The  person  to  whom  it  is  payable 
has,  however,  a  right  to  regulate  the  special  conditions  and  terms 
on  which  it  can  be  redeemed.  It  may  be  stipulated  that  such  rent 
charge  shall  not  be  redeemable  before  the  expiration  of  a  definite 
time,  but  such  time  must  never  exceed  thirty  years.  Any  stipula- 
tion contrary  to  this  Article  is  void  (m).     (C.  1911,  2103.) 

(>•)  The  words  appear  to  be  absolutely  identical,     (See  Title  IV.  of  Book  II.) 

(*)  Laurent,  Vol.  V.  sect.  491  and  following  confines  the  latter  clause  to  mean 
a  right  of  action  whose  object  is  to  acquire  the  property  of  an  immovable  as 
distinguished  from  its  mere  possession,  and  says  the  French  word  "a  revendiquer" 
is  a  mistranslation  of  the  Latin  "tendit"  in  the  old  legal  maxim,  "Actio  est 
immobilis  quando  tendit  ad  immobile." 

{t)  By  the  Law  of  the  18th— 29th  December,  1790,  Art.  1,  tit.  1,  this  is  defined 
to  mean  any  rent  charge  created  for  more  than  ninety-nine  years. 

(m)  It  has  been  held  that  it  is  only  void  qud  the  excess,  and  not  void  ab  initiQ. 


^2  OF  PROPERTY  AND  THE  DIFFERENT  KINDS  OF  OWNERSHIP. 

531.  All  boats,  ferryboats,  ships,  floating  miUs,  or  baths,  and 
generally  anything  not  attached  to  the  soil  upon  pillars  and  which 
does  not  form  part  of  the  building,  are  movables ;  but  the  legal 
method  of  seizure  of  some  of  the  above,  owing  to  their  importance, 
may  be  subject  to  special  forms,  as  will  be  found  explained  in  the 
Code  of  Civil  Procedure.  (C.  Civ.  519,  528;  C.  Proc.  620; 
C.  Com.  190,  197  and  following.) 

532.  Materials  which  were  part  of  a  building  that  has  been 
demolished,  and  material  brought  together  to  build  a  new  building, 
are  movables  until  they  have  been  used  in  the  construction  by  the 
workmen.     (C.  Civ.  518.) 

533.  The  word  "  meuble  "  (movable)  when  used  alone,  whether 
in  a  law  or  any  private  document  without  anything  further  or  any 
sort  of  description,  does  not  include  ready  money,  jewehy,  money 
due,  books,  medals  or  coins,  scientific  instruments  or  implements 
used  in  any  art  or  trade,  personal  clothing,  horses,  carriages,  nor 
arms  of  any  kind,  grain,  seeds,  wines,  hay  and  other  agricultural 
produce.  It  does  not  include  anything  which  is  part  of  the  stock- 
in-trade  (a;).     (C.  535,  1010.) 

534.  The  expression  "  meubles  meublants  "  (furnishing  mov- 
ables) only  includes  movables  intended  for  use  and  ornament  of  a 
dwelling-house,  such  as  tapestry,  beds,  seats,  looking-glasses, 
clocks,  tables,  china  and  other  similar  things ;  such  pictures  and 
statuary  as  form  part  of  the  furniture  of  the  room  are  also  included, 
but  not  collections  of  pictures  in  a  picture  gallery  or  in  a  special 
room  set  apart  for  them.  The  same  princij)le  applies  to  china : 
only  that  which  forms  part  of  the  decoration  of  a  room  is  included 
in  the  expression  "  meubles  meublants  "  (y). 

(x)  Laurent  points  out  that  the  word  "  meuble  "  is  not  used  any  vhere  in  the 
Code  in  the  sense  here  given  it.  (See  Vol.  V.  sect.  518.)  The  Courts  and  text- 
writers  have  combined  to  lay  down  the  principle  that  the  law  does  not  intend  to 
impose  its  own  meaning  of  the  word  "meuble."  It  is  therefore  in  each  case  a 
question  of  fact  in  what  sense  the  word  was  actually  used.  Laurent,  moreover, 
points  out  that  the  sense  here  given  it  does  not  agree  with  common  usage.  (Vol.  V. 
sects.  514,  515.) 

(y)  The  criticism  French  text-writers  make  upon  this  definition  is  that  it  is 
useless.  They  say  it  expresses  the  ordinary  meaning  of  the  word,  but  does  not 
assist  in  finding  out  on  which  side  of  the  line  doubtful  articles  fall — e.g.,  books. 
Are  they  to  be  treated  as  adornments  for  the  mind  or  of  the  house,  i.e.,  as  furniture  ? 
It  is  agreed  that  this  term  does  not  include  household  glass  and  china,  linen,  &c. 
The  Courts  have  gone  on  the  principle  that  one  must  seek  to  gather  from  the 
document  the  intention  of  the  parties.  One  principle  guiding  the  decision  will 
strike  English  lawyers  as  odd,  viz.,  that  if  the  document  has  been  prepared  before 
a  notary,  it  must  be  construed  in  its  strictest  legal  sense,  for  he  is  held  an  expert 
using  words  in  their  technical  sense.     (Dalloz  (1861),  II.  100.) 
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535.  The  expressions,  "  biens  menblea "  (movable  effects), 
"mobilier"  (the  movable  estate),  or  "  effets  raobiliers  "  (movable 
effects),  ordinarily  include  all  that  is  held  to  be  movable  according 
to  the  rules  laid  down  above.  The  sale  or  the  gift  of  a  furnislied 
house  only  includes  "meubles  meublants  "  (z).  (C.  948,  1350, 
1352.) 

536.  The  sale  or  gift  of  a  house  with  everything  that  is  in  it 
does  not  include  ready  money  nor  debts  due,  or  other  rights  the 
documents  of  title  whereof  have  been  left  in  the  house,  but  it 
includes  all  other  movable  effects  (a).     (C.  1350,  1352.) 

Chapter  III. 
Property  in  relation  to  those  who  own  it. 

537.  Property  owned  by  private  {b)  persons  can  be  freely 
disposed  of  by  such  persons,  subject  to  the  modifications  of  this 
right  laid  down  by  law.  Property  which  is  not  owned  by  private 
persons  (c)  must  be  managed  in  the  manner  and  according  to  the 
rules  which  apply  to  such  property  specially ;  and  such  property 
can  only  be  alienated  in  the  manner  and  in  accordance  with  the 
rules  peculiar  thereto.  (C.  217,  450,  499,  513,  544,  1449,  1554, 
1576,  1594,  1712 ;  Co.  443  and  following.) 


538.  All  roads,  public  highways  (c?),  and  streets  kept  up  by 
the  State ;  rivers  and  streams  which  are  navigable  (e),  or  down 
which  things  can  be  floated  (/)  ;  the   sea-shore,  ancient  beaches 

(z)  The  Courts  and  text- writers  unanimously  adopt  the  principle  already  mentioned 
in  the  note  to  Art.  533,  viz.,  that  the  definition  contained  in  this  Article  only  applies 
when  there  is  nothing  to  show  that  the  parties  to  a  contract  or  that  the  testator 
meant  something  different,  and  that  the  intention  of  the  parties,  if  ascertainable, 
must  always  prevail. 

(a)  Here  also  the  Courts  have  held  that  the  rule  applies  only  where  no  intention 
to  the  contrary  is  to  be  gathered  from  the  instrument ;  but  Laurent  remarks  that 
he  has  never  come  across  the  expression  mentioned  in  the  Article  in  any  reported 
case. 

(J)  Private  persons  include  companies. 

(c)  The  principal  non -private  persons  are  the  State  and  the  different  departments. 
(See  Fuzier-Hermann's  note  14  to  Art.  7.) 

(d)  There  is  a  Law  of  15th  July,  1848,  which  regulates  railways. 

(<?)  A  navigable  river  by  English  common  law  is,  ^generally  speaking,  oidy  that 
part  of  the  river  affected  by  the  ebb  and  flow  of  the  tide.  By  French  law  it  means 
a  river  which  can  be  used  as  a  means  of  communication  for  men  and  things,  like 
a  road ;  not  merely  a  river  on  which  a  boat  will  float.  Tide  does  not  come  into  the 
definition. 

(/)  This  applies  to  rivers  on  which  things  can  be  floated  down  on  rafw,  or  on 
which  wood  made  into  rafts  can  t)e  sent  down ;  not  merely  streams  down  which 
single  logs  could  float. 


Cf.  Seychelles, 
Ord.  12  of 
1893, 
sect.  1  (3). 
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which  have  been  raised  artificially,  or  which  have  been  left  per- 
manently high  and  dry  by  the  act  of  nature  {g) ;  ports,  havens, 
anchorages,  and  generally  all  parts  of  French  territory  which  are 
not  capable  of  being  private  property,  are  considered  part  of  the 
property  of  the  State.     (C.  714,  1128,  1598,  2226.) 

539.  All  property  not  occupied  and  having  no  owner  (A),  and 
the  property  of  persons  who  die  without  heirs,  or  whose  succes- 
sions have  been  abandoned,  belong  to  the  State.  (C.  713,  811  and 
following ;  2227.) 

540.  The  gates,  ramparts  and  ditches  of  fortified  towns  and  of 
fortresses  also  form  part  of  the  property  of  the  State.      (C.  2226.) 

541.  The  same  rule  applies  to  the  soil,  fortifications  and  ram- 
parts of  places  which  have  ceased  to  be  fortified  places.  They 
belong  to  the  State  if  they  have  not  been  alienated  according  to 
law,  or  if  the  ownership  of  the  property  has  not  been  acquired  by 
prescription  against  the  State.     (C.  2227.) 

542.  Property  which  is  "  communal "  is  property  to  which  or 
whose  produce  the  inhabitants  of  one  or  more  communes  have 
acquired  a  right.     (C.  537,  650,  2227.) 

543.  One  may  have  a  right  of  ownership  over  property,  or  a 
mere  right  of  enjoyment,  or  merely  easements  or  rights  of  usufruct 
and  user.     (C.  544  and  following  ;  578,  637  and  following.) 


Title  II. 

OF     OWNERSHIP. 


544.  Ownership  is  the  right  of  enjoying  and  disposing  of  a 
thing  in  the  most  unlimited  manner,  provided  the  thing  is  not 
made  use  of  in   a  manner  forbidden  by  law   or  regulations  (i). 

{g)  See  decision  of  CJourt  of  Appeal  of  Poitiers,  16th  December,  1851. 

(A)  All  the  above-mentioned  properties  being  part  of  the  "  domaine  public  " 
caimot  be  alienated  by  anyone,  nor  can  they  be  acquired  by  prescription.  Ground 
reclaimed  from  the  sea,  or  from  which  the  sea  has  retired,  and  unoccupied  properties 
have  been  by  general  consent  of  text-writers  and  the  Courts  considered  to  have 
been  put  into  this  category  by  mistake,  and  are  treated  in  practice  as  alienable. 
Unoccupied  and  ownerless  properties  mean  properties  whose  owners  have  disappeared 
or  died,  and  which  their  heirs  (if  any)  can  no  longer  claim. 

(»)  "  Reglements  "  is  the  word  in  the  French,  and  refers  to  byelaws  not  passed 
in  the  French  Parliament.  There  are  three  kiads  of  "reglements": — (1)  The 
byelaws  passed  by  the  head  of  the  executive  to  enforce  the  laws  ;  (2)  the  byelaws 
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(C.  537,  636  and  following;  «i44  and  following;  686,  913,  13M2, 
1383.) 

545.  No  one  can  be  compelled  to  give  up  his  property  except 
on  the  ground  of  public  utility,  and  on  being  fairly  compensated 
for  the  same.     (C.  537,  643,  682.) 

546.  The  ownership  of  a  thing,  whether  it  is  movable  or 
immovable,  gives  the  owner  right  to  all  that  it  produces,  and  to 
that  which  unites  to  it  as  an  accession,  whether  it  has  become 
united  to  it  by  natural  causes  or  artificial  causes.  This  right  is 
called  the  right  of  accession.  (C.  544,  551,  552,  1018  and  follow- 
ing; 1352, 1382,  1614,  1692,  2204,2229.) 

Chapter  I. 

Of  the   Right   of   Accession   as   it   affects  that  which   is 
Produce  by  the  Subject-matter  of  Ownership. 

547.  The  fruit  of  the  soil,  whether  the  result  of  nature  or 
labour,  the  legal  produce  [k),  and  the  increase  of  animals  (/)  thereon, 
belong  to  the  owner  by  right  of  accession.     (C.  583  and  following.) 

548.  The  fruit  produced  by  the  property  only  belongs  to  the 
owner  subject  to  the  duty  of  repaying  the  cost  of  any  labour, 
work,  or  seed  expended  by  a  third  party. 

549.  The  mere  fact  of  being  in  possession  of  the  land  does  not 
make  the  produce  belong  to  the  person  so  in  possession,  except 
when  he  is  in  possession  in  good  faith.  Where  this  is  not  the  case 
he  is  bound  to  give  up  the  produce  together'  with  the  subject- 
matter  of  ownership  to  the  owner  who  claims  it.  (C.  550,  555, 
1378  and  following;  2102  and  foUowing;  2268,  2278,2279.) 

550.  A  person  in  possession  is  of  good  faith  when  he  possesses 
as  owner  (m)  and  by  virtue  of  a  title  (»)  which  purports  to  transfer 

made  by  the  provincial  councils  :  and  (3)  by  the  communes.  One  has  to  examine 
the  different  special  laws  to  see  the  limits  within  which  each  of  the  latter  authorities 
can  make  or  enforce  byelaws.     (See  Laurent,  Vol.  VI.  sects.  115 — 117.) 

{k)  The  words  "  legal  produce "  (fruits  civils)  mean  rents,  interest  on  capital, 
arrears  of  rent  and  royalties  on  mines. 

(/)  Where  the  owner  does  not  own  both  the  male  and  the  female,  the  young 
belong  to  the  owner  of  the  female. 

(;«)  Laurent  defines  an  owner  as  a  person  who  is  certain  (convinced  ?)  of  his 
rights  and  enforces  them  against  all  the  world.  A  person  in  possession  must  have 
this  conviction,  otherwise  he  cannot  be  put  on  the  same  footing  as  owner  and 
acquire  a  title  to  the  produce,  and  be  said  to  possess  "  as  owner."  (See  Art.  2228 
for  a  definition  of  possession.) 

(«)  See  Art.  711  for  an  enumeration  of  such  titles,  viz.,  by  heirship,  gift  inUr 
vivos,  or  by  will  and  contract. 


96  OF  propp:rty  and  the  different  kinds  of  ownership. 

property  whicli  he  believes  to  be  good  (o).  From  tbe  moment  that 
he  knows  of  its  defects  he  ceases  to  be  of  good  faith.  (C.  1378, 
2265  and  following.) 

Chapter  II. 
Of    the    Rights    by   Accession    to    all    which    unites    and 

BECOMES   incorporated   IN   THE   ThING  THE   SuBJECT-MATTER 

OF  Ownership. 

551.  Everything  which  unites  and  becomes  incorporated  in  the 
thing  the  subject-matter  of  ownership  belongs  to  the  owner  of 
such  subject-matter  in  accordance  with  the  rules  laid  down  below. 
(C.  546,  1615.) 

Section  1. 
Of  the  Right  by  Accession  in  respect  to  Immovables. 

552.  The  ownership  of  the  soil  includes  the  ownership  of  what 
is  above  and  below.  The  owner  can  plant  and  build  upon  it 
whatever  he  thinks  proper,  subject  to  the  exceptions  laid  down 
under  the  title  "  Concerning  Servitudes  and  Duties  connected  with 
Ijand."  The  owner  has  a  right  to  make  below  the  property  any 
buildings  or  excavations  which  he  may  think  proper,  and  to  take 
out  of  such  excavations  anything  which  they  can  produce,  subject 
always  to  any  modifications  of  such  rights  which  may  result  from 
any  laws  or  regulations  made  in  respect  to  mines  and  any  police 
laws  or  regulations  (j9).  (C.  53-3,  544,6(34,  671  and  following; 
1859.) 

553.  Any  buildings,  plantations  and  works  upon  any  land  or 
beneath  it  are  assumed  to  have  been  made  by  the  owner  and  at  his 
cost,  and  to  belong  to  him  until  the  contrary  is  shown,  without 
prejudice  to  any  property  which  a  third  party  may  have  acquired 
or  may  acquire  by  prescription,  whether  to  any  subterranean  place 
under  the  building  of  another  person  or  to  any  other  part  of  the 
building.     (0.  690,  1350,  1352,  2262.) 

(o)  The  official  interpretation  of  "juste  titre"  given  when  the  Code  was  before 
the  Legislative  Assembly  was  as  follows  : — "  A  title  which,  if  the  transferor  of  the 
property  had  been  the  owner,  would  have  transferred  the  property  to  the  possessor." 
Art.  2267  enacts  that  "  a  title  defective  in  form  cannot  serve  as  the  basis  of  a  title 
by  prescription  of  either  ten  or  twenty  years'  prescription."  By  "  form  "  Laurent 
thinks  is  meant  the  formalities  required  by  law  for  certain  legal  transactions,  as  for 
the  sale  of  property,  wills,  &c.  (See  Vol.  XXXII.  sects.  389  and  392.)  Compare 
our  principle  that  an  ordinary  will  not  witnessed  by  two  witnesses  is  void. 

{p)  See  Law,  14th  July,  1866;  2l8t  April,  1810;  Decret,  3rd  January,  1813. 
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554.  A  person  owning  land  who  has  put  up  buildings  or  made 
plantations  and  other  works  with  materials  not  belonging  to  him 
must  pay  their  value,  and  can  also  be  ordered  to  pay  damages,  if 
any ;  but  the  owner  of  such  materials  has  no  right  to  take  them 
away.     (C.  1149;  Pr.  126.) 

555.  When  a  third  party  has  planted  the  plantation  and  con- 
structed the  buildings  and  other  works  with  his  own  materials, 
the  owner  of  the  land  has  the  right  of  either  retaining  them  or 
compelling  him  to  take  them  away.  If  the  owner  of  the  land 
requires  the  plantations  and  buildings  to  be  removed,  the  person 
who  made  them  must  pay  the  cost  of  the  removal,  and  is  not 
entitled  to  compensation.  The  third  party  may  also  be  ordered 
to  pay  damages  for  any  damage  caused  to  the  owner  of  the  land. 
If  the  owner  of  the  land  prefers  keeping  the  plantations  and 
buildings,  he  must  pay  the  cost  of  the  material  and  the  labour, 
but  nothing  shall  be  allowed  for  any  possible  increase  thereby  in 
the  value  of  the  land.  If,  however,  the  plantations,  buildings  or 
other  works  have  been  made  by  a  person  who  has  been  ejected  by 
process  of  law,  and  the  Court  has  not  ordered  him  to  restore  any 
produce  because  it  held  he  was  in  possession  in  good  faith,  the 
owner  has  no  right  to  require  the  works,  plantations  or  buildings 
to  be  removed,  but  he  has  the  option  of  either  repaying  the  value 
of  the  material  and  labour,  or  of  paying  a  sum  equivalent  to  that 
representing  increased  value  of  the  property.  (C.  546,  549,  551, 
553,  1341,  1372,  1375,  1381,  2204.) 

556.  The  soil  which  is  deposited  and  the  soil  formed  by  imper- 
ceptible accretion  to  a  property  adjoining  a  river  or  brook  are 
called  alluvion.  Alluvion  inures  to  the  benefit  of  the  proprietor  of 
a  property  bounded  by  a  river  or  stream,  whether  the  river  in 
question  is  one  which  is  navigable,  or  one  down  which  rafts  can  be 
floated  or  not.  If  it  is  navigable,  such  right  is  subject  to  leaving 
a  footpath  or  towpath  in  conformity  with  the  regulations  (q). 
(0.  538,  546,  551,  556,  557,  560,  561.) 

557.  The  same  principle  applies  to  old  banks  formed  by  the 
stream  and  left  dry  by  the  stream  having  gradually  retired  from 
one  shore  and  flowing  against  the  other  shore.  The  owner  on 
whose  side  the  shore  has  been  left  dry  is  entitled  to  such  alluvion, 
and  the  riparian  owner  of  the  other  bank  is  not  entitled  to  claim 
the  soil  that  he  has  lost.  This  right  does  not  apply  to  any  ancient 
shores  of  the  sea  which  have  been  left  high  and  dry.    (C.  538,  563.) 

{q)  Ord.  1669,  tit.  XXVIII.  Art.  7  ;  D6cret,  22nd  January,  1808. 
W,  ^ 
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558.  The  principle  of  alluvion  does  not  apply  to  lakes  and 
ponds.  The  soil  covered  by  the  water  when  the  water  is  at  the 
level  of  the  outfall  belongs  to  the  owner  of  such  lakes  or  ponds, 
even  though  the  volume  of  the  water  happens  to  have  diminished. 
On  the  other  hand,  the  owner  of  the  pond  has  no  right  to  the 
surrounding  ground  which  the  water  of  his  pond  covers  when  in 
flood.     (C.  2229,  2257  ;  P.  457,  479.) 

559-  If  a  stream  or  river  (whether  navigable  or  not)  by  a  sudden 
act  caiTies  away  a  considerable  and  recognizable  portion  of  a  field 
on  its  banks  and  brings  it  dowTi  into  a  field  lower  down  or  on  the 
opposite  bank,  the  owner  of  the  soil  taken  away  has  a  right  to 
claim  his  property  back,  but  he  must  have  made  such  claim  within 
a  year.  After  that  time  he  has  no  right  of  action  unless  the 
owner  of  the  soil  to  which  such  soil  had  become  united  had  not 
yet  taken  possession  of  it.     (C.  538,  2227.) 

560.  Islands,  islets  and  soil  which  form  in  the  bed  of  a  stream 
or  of  a  river  which  is  navigable,  or  one  down  which  rafts  can  be 
floated,  belong  to  the  State,  except  where  there  is  anyone  having 
a  title  thereto,  or  anyone  who  has  acquired  it  by  prescription. 
(C.  538,  2227.) 

561.  Islands,  and  soil  which  forms  in  non-navigable  rivers  and 
down  which  rafts  cannot  be  floated,  belong  to  the  riparian  owner 
on  whose  side  the  same  have  formed.  When  an  island  has  not 
formed  on  either  side  it  belongs  to  the  riparian  owners  of  both 
banks,  the  boundary  being  an  imaginary  line  drawn  down  the 
middle  of  the  river. 

562.  If  a  stream  or  a  river,  in  forming  a  new  arm,  cuts  off 
and  surrounds  the  ground  of  a  riparian  owner  and  makes  it  into 
an  island,  such  owner  remains  owner  of  his  ground  though  the 
island  may  have  been  formed  in  a  stream  or  river  which  is  navi- 
gable and  down  which  rafts  can  be  floated. 

563.  (Law,  8th  April,  1898.) — If  a  navigable  stream  or  river, 
or  one  down  which  rafts  can  be  floated,  makes  a  new  court<e  for 
itself  and  abandons  its  old  bed,  the  riparian  owners  may  acquire 
the  ownership  of  such  bed,  each  in  his  own  right  up  to  an 
imaginary  line  drawn  down  the  middle  of  the  river  (bed  ?).  The 
price  of  the  old  bed  is  fixed  by  experts  nominated  by  the  President 
of  the  Tribunal  of  the  locm  in  quo  at  the  request  of  the  prefet  of 
the  department.  If  the  riparian  owners  do  not  notify  within 
three  months  of  the  receipt  of  notice  from  the  prefet  their  intention 
of  bujdng  the  same  at  the  price  fixed  by  the  experts,  the  old  bed 
will  be  sold  according  to  the  regulations  laid  down  for  selling 
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State  property.  The  proceeds  of  the  sale  is  divisible  among  the 
owners  of  the  property  occupied  by  the  new  course  of  the  river  in 
proportion  to  the  value  of  the  property  taken  from  each  of  them. 

564.  Pigeons,  rabbits,  or  fish  which  leave  a  pigeon  cote,  warren, 
or  pond  belonging  to  one  person  and  go  to  that  of  another  belong 
to  the  person  owning  the  things  they  have  removed  into,  unless 
they  have  been  induced  to  go  into  them  by  fraud  or  by  some 
artifice.     (C.  524,  1382,  2268  ;  P.  388,  452.) 

Section  2. 
Of  the  Right  of  Accession  as  if  affects  Movables. 

565.  The  right  of  accession  as  applicable  to  two  movables 
belonging  to  different  owners  depends  entirely  on  principles  of 
natural  equity.  The  following  rules  are  intended  to  serve  the 
judge  as  illustrations  of  such  principles,  and  to  assist  him  in 
deciding  any  unforeseen  cases  according  to  the  special  circum- 
stances affecting  them.     (C.  528  and  following ;  2279.) 

566.  When  two  things  belonging  to  different  owners  have 
been  united  as  a  whole,  but  are  nevertheless  separable  so  that  the 
one  can  exist  without  the  other,  then  the  whole  belongs  to  the 
owner  of  the  thing  which  forms  the  principal  part  subject  to  the 
obligation  of  paying  the  owner  of  the  other  thing  its  value. 

567.  That  thing  is  considered  the  principal  thing  to  which 
another  thing  has  been  attached  for  the  purpose  of  using  it,  or  by 
way  of  adornment  or  addition. 

568.  When,  however,  the  thing  so  united  is  much  more  valuable 
than  the  principal  thing,  and  it  has  been  taken  without  the  owner's 
knowledge,  the  owner  thereof  can  require  it  to  be  separated  and 
returned  to  him,  even  when  the  result  of  doing  so  is  to  damage, 
to  some  extent,  the  thing  to  which  it  has  been  joined.     (C.  815.) 

569.  If,  when  two  things  are  united  to  form  one  whole,  neither 
can  be  regarded  as  the  accessory  of  the  other,  then  that  one  is 
considered  the  principal  which  is  the  more  valuable,  or  if  the  value 
of  the  things  is  about  the  same,  then  that  which  is  the  greater  in 
volume. 

570.  If  an  artizan  or  any  other  person  uses  material  which 
does  not  belong  to  him  to  make  something  new,  then  the  owner 
of  the  material  has  the  right  to  claim  -the  thing  which  has  been 
made  on  paying  the  value  of  the  labour,  and  this  is  so  quite  irre- 
spective of  the  question  whether  the  material  can  or  cannot  assume 
its  former  state.     (C.  571,  1787  and  following;  2073.) 

h2 
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571.  If,  however,  the  value  of  the  labour  is  so  considerable  that 
it  greatly  exceeds  the  value  of  the  material  employed,  then  the 
work  done  shall  be  held  to  be  the  principal  part,  and  the  workman 
be  entitled  to  keep  the  thing,  the  result  of  his  work,  on  paying  the 
value  of  the  material  to  its  owner. 

572.  When  a  person  has,  in  the  making  of  a  new  thing,  partly 
used  a  thing  which  belonged  to  him,  and  partly  used  a  thing 
which  belonged  to  another  person,  and  in  so  doing  has  not  entirely 
destroyed  either  materials,  but  has  used  them  in  such  a  way  that 
they  cannot  properly  be  separated,  the  new  thing  belongs  to  them 
jointly ;  the  joint  ownership  exists  as  respects  the  one,  on  account 
of  the  material  which  belonged  to  him,  and  as  respects  the  other 
both  on  account  of  the  material  which  belonged  to  him  and  the 
value  of  his  laboui-.     (C.  815,  1606.) 

573.  When  a  thing  has  been  formed  by  mixing  several  things 
belonging  to  different  owners,  and  none  of  such  things  can  be 
called  the  principal  thing,  then,  if  it  is  possible  to  separate  the 
materials,  any  one  owner,  whose  things  have  been  mixed  without 
his  knowledge,  can  insist  upon  their  being  separated.  When  the 
materials  cannot  conveniently  be  separated,  the  various  owners 
acquire  the  property  of  the  whole  jointly  in  proportion  to  the 
quantity,  quality  and  value  of  the  material  belonging  to  each  of 
them.     (C.  815,  1686.) 

574.  When  the  material  belonging  to  one  of  the  owners  is 
much  better  than  that  belonging  to  the  other  in  quantity  and  price, 
then  the  owner  of  the  material  higher  in  value  may  claim  the 
thing  which  is  the  resxilt  of  the  mixing  on  paying  the  other  the 
value  of  his  material. 

575.  A  thing  owned  jointly  by  owners  of  materials  from  which 
it  has  been  made  shall  be  sold  by  the  Court  for  their  common 
benefit.     (C.  815,  lb86 ;  Co.  Proc.  966  and  foUowing.) 

576.  Whenever  the  owner  of  a  material,  which  has  been  used 
without  his  knowledge  to  make  something  different,  is  entitled  to 
be  owner  thereof,  he  has  the  option  of  either  having  material 
of  the  same  kind,  quantity,  weight,  measure  and  quality  returned 
to  him,  or  its  value.     (C.  570.) 

577.  Anyone  who  has  used  material  belonging  to  others 
without  their  knowledge  may  also  be  ordered  to  pay  damages,  if 
any,  caused  thereby,  without  prejudice  to  their  liability  of  being 
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sued  by  any  extraordinary  procedure  (r)  if  the  circumstances  permit. 
(C.  1149;  Pr.  379  and  following;  Code  Proc.  126.) 


Title  III. 

OF  USUFRUCT,  OF  THE  RIGHT  OF  USER  AND  OCCUPATION. 


-♦- 


Chapter  I. 
Of    Usufruct. 

578.  Usufruct  is  the  right  of  enjoying  the  use  of  things  which 
are  owned  by  another  as  fully  as  the  owner  himself,  subject  to  the 
duty  of  keeping  intact  the  subject-matter  of  such  usufruct. 
(C.  587  and  following;  600,  1568,  2108,  2118.) 

579.  Usufruct  arises  through  operation  of  law,  or  by  an  act 
inter  partes.  (C.  384,  754,  899,  917,  949,  1401,  1403, 1422,  1530, 
1549.) 

580.  A  usufruct  may  be  created  either  simpliciter  without 
limitation,    or  up  to    a    certain  day,   or    subject   to    conditions. 

(C.  1168.) 

581.  A  usufruct  may  be  created  in  respect  of  any  kind  of 
property,  movables  or  immovables.     (C.  587,  588.) 

Section!. 
Of  the  Rights  of  a  Person  opening  a  JJsufrmt. 

582.  The  person  owning  a  usufruct  over  a  thing  has  the  right 
of  enjoying  everything  it  can  produce,  whether  its  products  are 
natural,  industrial  or  legal  produce  (s).  (C.  578,  582,  585  and 
following;   1582.) 

583.  The  natural  produce  is  what  the  ground  produces  without 
labour.  The  young  and  increase  of  animals  are  also  natural 
produce.  Industrial  produce  of  a  property  is  that  produced  by 
cultivation.     (C.  547  and  foUowing ;  1802,  1811.) 

(r)  The  old  French  criminal  procedure  was  divided  into  ordinary  and  extra- 
ordinary. Since  the  new  Code  of  Criminal  Procedure  there  ifl  no  extraordinary 
procedure. 

(s)  See  note  to  Art.  547,  and  Arts.  683—686. 
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584.  The  legal  produce  is  rents  of  houses,  interest  on  sums  due, 
and  arrears  of  rent-charges.  Rents  of  fanning  leases  are  also 
legal  produce  (t).     (C.  1153,  1905,  1909,  1980.) 

585.  Any  natural  or  industrial  produce  .which  happens  to  be 
hanging  on  branches  or  standing  on  roots  at  the  moment  that  the 
usufruct  commences  belong  to  the  usufructuary.  Such  produce 
which  is  in  the  same  position  when  the  usufruct  ends  belong  to  the 
owner  of  the  soil.  Neither  party  can  claim  any  compensation  from 
one  another  for  labour  expended  or  seed  sown.  This  is,  however, 
without  prejudice  to  the  rights  to  any  portion  of  such  produce  to 
which  the  person  farming  on  a  system  of  division  of  produce  may 
be  entitled  should  there  be  such  a  person  in  occupation  either 
when  the  usufruct  commenced  or  ended.     (C.  59i',  1571.) 

586.  Legal  produce  is  held  to  accrue  de  die  in  diem  and  belongs 
to  the  person  enjoying  the  usufruct  for  the  proportionate  time 
during  which  his  usufruct  has  been  in  existence.  This  rule  applies 
to  the  rents  of  farms  as  well  as  to  rents  paid  in  respect  of  houses 
and  to  aU  other  legal  produce.     (C.  1571,  1905,  1909,  1980.) 

587.  If  things  are  included  in  the  right  of  usufruct  which 
cannot  from  their  nature  be  used  without  being  consumed,  such  as 
money,  com,  liquids,  the  person  having  the  usufruct  has  the  right 
of  using  them ;  but  subject  to  the  duty  of  handing  over  on  the 
termination  of  his  usufruct  a  corresponding  amount  in  quantity, 
quality  and  value,  or  else  their  estimated  value.     (C.  617,  1532.) 

588.  The  right  to  the  usufruct  of  an  annuity  gives  the  person 
enjoying  such  right  the  right  to  collect  any  arrears  due  without 
being  obliged  to  account  for  the  same.     (C.  1586,  1968.) 

589.  If,  among  the  things  over  which  there  is  the  right  of 
usufruct,  there  are  things  which  gradually  deteriorate  by  use 
without  being  immediately  consumed  thereby,  as  clothing,  linen 
and  furniture,  then  the  person  having  the  riglit  of  usufruct  is 
entitled  to  use  them  for  the  purpose  for  which  they  were  intended, 
and  is  only  bound  to  hand  them  over  at  the  end  of  the  time  in 
the  state  they  happen  then  to  be  in.  They  must  not  have  been 
deteriorated  either  maKciously  or  negligently.     (C.  950,  1566.) 

{t)  Under  the  old  French  law  these  were  "industrial"  produce,  not  "legal," 
the  practical  effect  being  that  the  former  became  the  u.sufructuary'8  only  when 
rent  was  payable,  or,  if  it  was  payable  in  kind,  then  when  the  crop  was  cut  and  ripe 
(see  next  Article).  As  legal  produce  accrues  de  die  in  diem,  one  has  now  at  the 
termination  of  the  usufruct  only  to  calculate  the  number  of  days  it  had  existed 
to  find  out  the  proportion  of  rent  due  to  the  usufructuary  or  his  estate.  (See 
Demolombe,  Vol.  II.  of  his  Traite  de  la  Distinction  des  Biens,  sect.  279.) 
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590.  If  the  right  of  usufruct  inchides  woods  which  are  regularly 
cut,  the  person  having  the  usufruct  is  bound  to  out  in  a  husbandlike 
manner,  both  as  respects  the  times  of  cutting  and  the  quantity  cut 
in  accordance  with  the  way  the  different  parts  of  the  woods  have 
been  managed  for  the  purpose,  or  the  practice  of  the  previous 
owners  thereof.  Neither  the  person  enjoying  the  usufruct  nor  his 
heirs  are  entitled  to  claim  anything  in  respect  to  any  regular 
cuttings  which  he  did  not  have  made  during  the  time  of  his 
usufruct,  whether  of  young  trees  (taillis),  or  of  staddles  (baliveaux) 
left  in  thinning,  or  forest  trees  (futaie)  (//).  Trees  which  can  be 
taken  out  of  a  nursery  without  damage  thereto  only  form  pai-t  of 
the  usufruct,  provided  the  usufructuary  complies  with  the  ordinary 
usages  of  the  place  as  to  replacing  them.     (C.  595,  1403.) 

591.  The  usufructuary  is  also  entitled  to' such  portipn  of  old 
trees  (hatite  futaie ;  see  note  to  last  section)  as  have  been  periodi- 
cally felled,  provided  always  that  he  conforms  to  the  periods  of 
cutting  and  practice  of  the  former  owners.  And  this  is  so,  whether 
it  has  been  the  practice  for  these  fellings  to  take  place  over  a  certain 
definite  area,  or  it  was  the  practice  to  fell  a  definite  number  of 
trees  taken  indiscriminately  all  over  the  property. 

592.  Except  as  above  mentioned  the  usufructuary  has  no  right 
to  touch  the  old  trees  {x) .  He  has  only  a  right  to  use  such  trees 
as  have  blown  down  or  broken  accidentally,  for  the  purpose  of  the 
repairs  which  the  law  obliges  him  to  make.  He  can  also  fell  for 
repairs  when  necessary  if  the  owner  admits  that  it  is  necessary. 

593.  He  is  entitled  to  take  vine  poles  out  of  the  woods.  He 
has  alfco  the  right  to  take  from  the  trees  their  annual  or  periodical 
products,  always  observing  the  custom  of  the  country  and  the 
practice  of  the  former  owners.     (C,  583.) 

(«)  These  are  understoud  to  mean  forest  trees  which  are  planted  for  regular 
cutting.  (Demolombe,  Traite  de  la  Distinctioa  des  Biens.)  See  the  same  principle 
in  Engfeh  law  as  to  beech,  Dashicood  v.  Magniac,  [1891]  3  Ch.  30G.  The  terms 
by  which  the  different  growths  of  trees  are  described  are  somewhat  obecore,  and 
are  undefined  by  th^  Code.  The  French  forestry  regulations  treat  as  "taillis" 
trees  under  ten  years  of  age  ;  "  baliveaux"  are  the  trees  left  in  thinning  a  young 
plantation  or  wood;  **  futaie  "  are  trees  over  sixty  years  of  age.  When  trees  are 
one  hundred  years  old  they  are  known  as  "  haute  futaie."  Custom  has,  however, 
modified  these  terms  in  various  places.  (See  Proudhon,  Vol.  Ill)  Laurent 
says  that  in  the  language  of  the  Courts  '-taillis"  means  growing  wood  intended 
to  be  cut ;  "  baliveaux  sur  taillis  "  are  the  trees  reserved  when  the  wood  is  thinned. 
After  the  trees  have  been  thinned  a  second  time  (they  are  supposed  to  be  thinned 
every  ten  years),  the  "  baliveaux  "  take  the  additional  designation  of  "  modemes." 
After  the  third  cutting  they  become  "  anciens,"  and  after  the  fourth  beooine 
•'  haute  futaie." 

{x)  "  Haute  futaie."     (See  note  to  Art.  591.) 
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594.  Fruit  trees  that  die,  and  those  which  have  been  torn  out 
of  the  soil  or  broken  as  the  result  of  an  accident  belong  to  the 
usufructuary,  but  it  is  his  duty  to  replace  them  by  others. 

595.  The  usufructuary  may  either  enjoy  the  subject-matter  of 
his  usufruct  personally,  or  he  may  let  it  out  on  a  lease,  sell  it,  or 
yield  it  up  gratuitously  to  another.  If  he  lets  it,  the  lease  must 
comply,  as  regards  the  time  at  which  it  must  be  renewed,  and  as 
to  the  term  for  which  it  is  given,  with  the  rules  laid  out  under  the 
title  "  Of  Marriage  Contract  and  Eespective  Rights  of  Husband 
and  Wife,"  concerning  a  husband's  dealings  with  his  wife's  pro- 
perty.    (0.  1429,  1430.) 

596.  The  usufructuary  enjoys  the  benefit  of  any  increase  of  the 
*                     subject-matter  by  alluvion.     (C.  556.) 

597.  He  enjoys  the  benefit  of  all  servitudes  and  rights,of  way, 
and  generally  of  all  rights  by  which  the  owner  could  benefit,  and 
he  has  the  benefit  of  the  same  as  fully  as  an  owner.  (C.  578,  637 
and  following;  1122,  1223.) 

598.  The  usufructuary  has  the  same  rights  as  an  owner  to 
mines  and  quarries  which  are  being  worked  at  the  time  that  his 
usufruct  commences.  If  the  minerals  worked  cannot  be  worked 
without  obtaining  a  concession  from  the  State,  he  is  not  entitled  to 
them  without  first  obtaining  from  the  President  of  the  Republic 
the  concession.  He  has  no  right  to  mines  or  quarries  which  have 
not  been  opened,  nor  to  a  turf  bog  which  has  not  been  worked,  nor 
to  any  treasure  found  on  the  property  during  the  term  of  his 
usufruct, 

599.  The  owner  has  no  right  to  do  anything  which  might 
injure  the  rights  of  the  usufructuary  either  directly  or  indirectly — 
on  the  other  hand,  the  usufructuary  has  no  right  at  the  end  of  his 
term  to  any  compensation  for  any  alleged  improvement  by  him, 
although  the  value  of  the  subject-matter  may  have  thereby  in- 
creased. He  or  his  heirs  are,  however,  entitled  to  remove  any 
mirrors,  pictures,  or  other  ornaments  put  up  by  him ;  but  such 
right  is  subject  to  the  duty  of  restoring  the  place  where  they  were 
to  its  original  condition.     (C.  2236.) 

Section  2. 
Of  the  Duties  of  the  Usufructuary. 

600.  The  usufructuary  takes  the  subject-matter  in  the  state  in 
which  it  happens  to  be ;  but  he  has  no  right  to  enter  into  the  en- 
joyment of  the  same  without  having  had  an  inventory  drawn  up  of 


Of  tlSUPRUCt,  OP  TItE  RtGHt  OP  USER  Al^l)  OCCUPATION.  105 

the  movables,  and  also  having  a  written  report  made  showing  the 
condition  of  the  immovables  which  are  subject  to  the  usufruct. 
Such  inventory  and  report  must  be  drawn  up  in  presence  of  the 
owner  or  after  he  has  been  duly  summoned  to  attend.  (C.  1004, 
1011,  1014,  153:3,  1731.) 

601.  The  usufructuary  must  get  a  person  to  go  security  that  he 
will  use  the  things  as  a  good  father  of  family  (y),  unless  he  is 
exempted  from  doing  so  by  the  transaction  or  document  which 
created  the  usufruct.  The  following  persons  are  exempt  from  the 
necessity  of  obtaining  a  security,  viz. :  the  father  and  mother  of 
the  owner,  for  they  have  by  law  the  usufruct  of  their  children's 
property ;  a  person  selling  or  giving  property  subject  to  his 
enjoying  the  right  of  usufruct  over  the  same.  (C.  578,  600, 5*51, 
1094,  2018  and  following  ;  2040  and  following.) 

602.  If  the  usufructuary  cannot  find  anyone  to  be  security,  the 
immovables  must  be  let  or  put  into  the  hands  of  a  receiver.  Any 
money  included  in  the  usufruct  must  be  invested.  The  crops  must 
be  sold  and  the  proceeds  invested.  The  interest  of  these  invest- 
ments and  the  rent  of  the  farms  belong  to  the  usufructuary. 
(C.  1915,  2041.) 

603.  When  the  usufructuary  does  not  get  a  security,  the  owner 
can  require  the  perishable  movables  to  be  sold,  and  the  proceeds 
of  the  sale  to  be  invested  in  the  same  way  as  the  proceeds  of  the 
CTops.  In  such  a  case,  the  usufructuary  is  entitled  to  the  interest 
during  the  continuance  of  his  usufruct.  The  usufructuary  has  a 
right,  however,  to  ask  that  such  portion  of  the  movables  as  he 
requires  for  use  should  be  entrusted  to  him  upon  his  simply  taking 
an  oath  undertaking  to  take  charge  of  them,  and  subject  to  the 

(y)  Fozier-Hermann,  in  his  notes  to  Art.  1137,  says  that  to  find  out  whether  a 
person  has  actec'  up  to  the  standard  of  a  "bon  p&re  de  famille"  one  has  to  see 
whether  his  conduct  has  been  such  "  as  one  would  have  expected  from  a  sensible 
man  managing  his  own  affairs  having  ordinary  knowledge  and  taking  ordinary 
care  " — practically  the  standard  laid  down  in  Heaven  v.  Pender,  L.  R.  11  Q.  B.  D. 
603.  (See  also  Laurent,  Vol.  XVI.  sects.  214—216.)  The  distinction  alleged  to 
exist  in  English  law  between  "negligence"  and  "gross  negligence"  does  not 
exist  in  French  law  according  to  Laurent.  There  is  only  one  standard  recognized 
by  the  Code,  the  " pere  de  fauulle."  Laurent  says :  "In  each  case  of  negligence 
one  must  examine  what  the  extent  of  the  duty  is,  what  are  interests  of  the 
parties,  how  they  intended  to  bind  themselves,  and  the  circumstances.  When  the 
judge  knows  all  these  facts  he  does  not  require  general  rules  to  decide  according  to 
what  is  right"— a  statement  which  is  not  very  illuminating  as  to  principles.  It 
is  only  in  exceptional  cases  that  another  standard  is  recognized,  according  to 
Laurent,  viz.,  the  standard  of  care  which  the  particular  man  takes  in  managing 
his  own  affairs.  This  standard  only  is  required,  he  says,  from  a  gratoitoos  bailee. 
(See  Arts.  1927  and  1928  ;  a  gratuitous  agent,  Arts.  1992  and  1374.) 


106  OF  PKOPERTY  AN1>  THE  DlFFERKNT  KINDS  OF  OWNERSHIP. 

obligation  of  returning  them  at  the  termination  of  the  usufruct. 
(C.  602.) 

604.  The  fact  that  there  has  been  some  delay  in  procuring  a 
secuiity  does  not  deprive  the  usufructuary  of  any  produce  to  which 
he  would  otherwise  have  beeu  entitled.  He  is  entitled  to  the 
produce  as  from  the  moment  that  the  usufruct  began  (opens). 

605.  The  usufructuary  is  only  bound  to  do  such  repairs  as  are 
required  for  the  upkeep  of  the  property  (reparations  d'entretien). 
Structural  (gro^ses  repaiations)  repairs  fall  upon  the  owner,  unless 
they  have  beeu  rendered  necessary  by  the  fact  that  since  the 
usufruct  began  (opened),  the  ordinary  repairs  of  upkeep  have 
been  neglected  ;  in  which  case  the  usufructuary  is  bound  to  effect 
structural  repairs.     (C.  578,  601,  1409.) 

606.  The  following  are  structural  repairs  : — repairs  to  the  prin- 
cipal walls  and  to  the  vaults,  replacing  old  beams  and  putting  on 
an  entirely  new  roof,  radical  repairs  of  dykes,  to  the  retaining  walls 
of  a  terrace  or  canal,  repairs  to  walls  forming  enclosures.  All  other 
repairs  are  repairs  of  upkeep. 

607.  Neither  the  owner  nor  the  usufructuary  are  bound  to  rebuild 
anything  which  has  fallen  down  through  being  worn  out  by  old 
age,  or  that  has  accidentally  been  destroyed.  (C.  606,  623,  624, 
1148,  1730,  1755.) 

608.  The  usufructuary  is  bound,  during  the  continuance  of  his 
usufruct  to  pay  all  annual  charges  on  his  property,  such  as  taxes 
and  other  charges  which  are  by  custom  chargeable  on  revenue  of 
the  land.     (C.  605,  635.) 

609.  As  regards  burdens  (s)  imposed  upon  the  land  while  the 
usufruct  subsists,  the  usufructuary  and  the  owner  will  contribute 
thereto  as  follows : — The  owner  is  obliged  to  pay  them,  and  the 
usufjuctuary  is  bound  to  pay  the  interest  thereon.  If  the  usufruc- 
tuary advances  the  money  to  pay  them,  he  is  entitled  to  have  the 
same  repaid  to  him  when  -the  usufruct  terminates.  (C.  617  and 
following.) 

610.  If  a  testator  bequeath  an  annuity  or  a  subsistence  allow- 
ance, it  is  all  payable  by  the  person,  if  any,  who  has  been  left 
the  usufruct  of  the  whole  (universal  legatee — le  l^gataire  universel) 

(«)  The  bur4enB  referred  to  are  such  as  the  cost  of  an  embankment  made  by  the 
State  protecting  land,  war  contributions  which  are  by  way  of  a  ransom  of  the  land, 
proportionate  cost  of  a  canal  made  by  the  State  to  improve  the  land  through  which 
it  is  cut. 
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of  the  testator's  estate.  If  there  is  a  legatee  of  a  (lefinit«  shore 
["a  titre  universel"]  {n)  of  the  Ubufniet,  then  hy  him  in  propor- 
tion of  his  share  of  the  usufruct  without  right  of  recoui-se  against 
anyone.     (C   1003  and  following;  1010  and  following.) 

611.  If  a  person  has  been  left  the  usufruct  of  a  specific  pro- 
perty he  is  not  liable  to  pay  the  debts,  to  secure  which  such  property 
has  been  mortgaged.  If  he  is  compelled  to  pay  them,  he  has  a 
right  of  action  over  against  the  owner,  subject  to  what  is  laid  down 
in  Art.  1020  under  the  title  "  Of  Gifts  inter  vivos  and  of  Will»." 
(C.  1020.) 

612.  The  person  who  has  the  usufruct  of  the  whole  succession, 
or  of  a  definite  share  of  the  whole,  and  the  owner,  must  contribute 
towards  the  paymeut  of  the  debts  of  the  succession  in  the  follow- 
ing proportion:-  The  property  subject  to  the  usufruct  must  be 
valued,  and  the  proportion  to  be  paid  is  fixed  accordingly.  If  the 
usufructuary  is  willing  to  advance  the  property's  proportion  of  the 
debts,  then  the  amount  which  he  has  advanced  must  be  repaid  to 
him  without  interest  when  the  usufruct  terminates.  If  the 
usufructuary  is  unwilling  to  advance  the  amount,  the  owner  has 
the  option  of  either  paying  the  amount,  in  which  case  the  usufruc- 
tuary is  liable  to  pay  interest  to  him  on  the  same  while  the  usufruct 
continues,  or  he  can  sell  a  part  of  the  land  subject  to  the  usufruct 
up  to  such  amount  for  which  it  is  Hable.  (C.  609,  (ill,  1024, 
llo3.) 

613.  The  usufructuary  is  only  liable  to  pay  costs  of  actions 
relating  to  the  usufruct,  and  such  other  sums  of  money  arising  out 
of  such  actions  as  he  may  have  been  ordered  to  pay.     (Pr.  130.) 

614.  The  usufructuary  is  bound  to  give  the  owner  notice  if  any 
encroachment  is  made  on  the  property  during  the  continuance  of  the 
usufruct,  or  if  any  other  act  is  done  which  may  infringe  the  owner's 
rights.  Should  he  neglect  to  do  so,  he  is  liable  for  any  damage  to 
the  owner  which  may  result  therefrom  in  the  same  way  as  he  would 
be  for  any  injuries  he  himself  had  done  thereto.     (C.  1382,  1768.) 

615.  If  the  usufruct  is  only  over  an  animal,  and  it  dies  without 
any  fault  of  the  person  having  the  usufruct,  he  is  not  bound  to 
give  another  instead,  or  to  pay  the  value  thereof.     (C.  617,  623.) 

(a)  The  references  to  the  two  Arte.  1003  and  1010  which  head  Sections  4  and  5  of 
Chapter  V.  of  Book  III.  tit.  II.,  "  As  to  Testamentary  Dispositions,"  explain 
the  meaning  of  the  terms  "universal  legatee"  and  "  legataire  a  titre  universel." 
The  former  means  the  person  or  persons  to  which  the  testator  has  left  all  his 
disposable  property  ;  the  latter  are  the  persons  to  whom  he  has  left  a  definite  share 
of  the  whole  of  his  property. 
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616.  If  a  whole  flock,  which  is  subject  to  a  usufruct,  perishes 
either  as  the  result  of  an  accident  or  of  disease  and  without  any  fault 
of  the  usufructuary,  he  is  only  bound  to  account  to  the  owner  for 
their  skins  or  the  value  of  the  same.  If  the  whole  flock  does  not 
perish,  the  usufructuary  is  bound  to  replace  the  animals  that  have 
died  by  any  young  which  the  flock  may  have. 

Section  3. 
Of  the  Manner  in  which  Usufruct  terminates. 

617.  Usufruct  is  extinguished  as  follows : — By  the  actual  or 
civil  death  of  the  usufructuary,  by  effluxion  of  the  time  for  which 
it  was  granted,  by  consolidation  or  merger  of  the  rights  of  usu- 
fructuary and  owner  in  the  same  person,  by  non-user  for  the  space 
of  thirty  years,  by  the  total  loss  of  the  thing  the  subject-matter  of 
the  usufruct.  (C.  703,  1134,  1234,  1300,  1301,  2177,  2219,  2262, 
2265.) 

618.  Usufnict  may  also  be  terminated  by  the  usufructuary 
misusing  his  rights  of  usufruct,  either  by  actively  doing  damage 
to  the  subject-matter  or  by  allowing  it  to  perish  through  want  of 
proper  care.  The  creditors  of  the  person  having  the  usufruct  may, 
for  the  purpose  of  protecting  their  rights,  inten^ene  in  any  suit 
respecting  the  usufructuary  having  misused  his  rights.  They 
may  offer  to  repair  the  damage  done  and  to  give  security  for  the 
future.  The  judges  may,  according^  to  the  nature  of  the  facts, 
either  declare  the  usufruct  entirely  extinguished,  or  only  allow  the 
owner  of  the  subject-matter  of  the  usufruct  to  take  possession  on 
condition  of  paying  a  definite  sum  to  the  usufructuary  or  his  heirs 
until  the  usufruct  terminates.     (C.  601,  1167,  1382.) 

619.  A  usufruct  which  has  not  been  given  to  definite  persons 
only  continues  for  thirty  years  {b).     (C.  617.) 

620.  A  usufruct  given  until  a  third  party  has  reached  a  fixed 
age  subsists  until  that  time,  though  the  third  party  should  have 
died  before  the  age  fixed  upon  (c). 

621.  The  fact  that  the  owner  has  sold  the  subject-matter  of  the 
usufruct   does  not  affect   the  rights   of   the   usufructuary.      He 

{b)  It  has  been  always  considered  a  personal  right  which,  though  transferable, 
cannot  be  constituted  in  favour  of  persons  not  »«  esse  at  the  time  that  the  usufruct 
has  been  created.  (See  Demolombe,  Traite  de  la  Distinction  des  Biens,  sects.  245 — 
249.) 

{c)  This  is  a  rule  of  the  interpretation  of  documents  which  may  be  contradicted 
if  it  is  clear  that  the  parties  meant  otherwise.  It  does  not  meet  with  much  approval 
from  modem  commentators.  If  the  usufructuary  dies,  of  course  the  usufruct  ceases. 
It  is  taken  from  Justinian. 
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continues   in  the  enjoyment  thereof  unless  he  has  formally  dis- 
claimed it. 

622.  The  creditors  of  a  usufructuary  can  have  a  disclaimer 
annulled  which  he  made  to  their  prejudice,     (C.  1167.  i 

623.  If  only  a  part  of  the  thing  the  subject  of  the  subject- 
matter  of  the  usufruct  is  destroyed,  the  usufruct  continues  over  the 
remainder.     (C.  615.) 

624.  If  the  right  of  usufruct  is  only  given  in  respect  of  a 
building  and  the  building  is  destroyed  by  fire  or  some  other  acci- 
dent, or  it  falls  into  ruins  from  old  age,  the  usufructuary  has  no 
right  of  usufruct  either  over  the  ground  upon  which  it  was  built, 
or  over  the  materials  of  which  it  was  made.  But  if  the  usufruct 
was  created  over  a  property  of  which  the  building  foimed  part,  the 
usufructuary  has  still  the  right  of  usufruct  over  the  soil  and  the 
materials.     (C.  617.) 

Chapter  II. 
Of  the  Right  of  [Personai-]  (d)  Use  and  Occupation. 

625.  Rights  of  use  and  occupation  come  into  existence  and  are 
lost  in  the  same  way  as  usufruct.  (C.  570  and  following ;  617 
and  following.) 

626.  Such  right  cannot  be  enjoyed  without  obtaining  a  person 
to  act  as  security,  and  without  having  a  report  of  the  state  of  the 
property  drawn  up  and  an  inventory  made.  (C.  600  and  follow- 
ing ;  2011  and  following.) 

627.  The  person  who  has  a  right  of  use  or  occupation  must 
exercise  such  right  as  a  good  father  of  a  family  (e). 

628.  Rights  of  use  and  occupation  depend  upon  the  instrument 
creating  the  same  and  are,  in  accordance  therewith,  of  greater  or 
lesser  extent. 

629.  If  the  instrument  does  not  define  their  extent,  the  rights 
of  a  person  entitled  to  use  or  occupy  are  as  laid  down  below. 

630.  The  person  having  a  right  of  use  over  the  produce  of  a 
property  is  only  entitled  to  what  he  requires  for  his  own  persooal 
use  and  that  of  his  family.  He  is  entitled  to  what  may  be  neces- 
sary also  for  any  children  which  he  has  had  since  he  obtained  such 
right  of  use. 

((f)  The  Code  only  deals  with  personal  use.  (See  Dalloz,  Juriuprudenoe  G^nfrale, 
under  Usage,  9.) 

[e)  See  note  to  Art.  601. 
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631.  A  person  who  has  a  right  of  use  (usage)  can  neither 
transfer  nor  lease  his  rights.     (C.  634.) 

632.  A  person  who  has  a  right  to  occupy  a  house  (right  of 
occupation)  may  live  there  with  his  family  even  if  he  was  not 
married  at  the  time  he  obtained  such  right. 

633.  A  right  of  occupation  is  confined  to  what  is  necessary  for 
the  requirements  both  of  the  person  who  has  the  right  and  those 
of  his  family. 

634.  A  right  of  occupation  can  neither  be  leased  nor  trans- 
ferred.    (C.  631.) 

635.  If  the  person  having  such  use  takes  all  the  produce  of  the 
property,  or  if  he  occupies  the  whole  of  the  house,  he  is  bound  to 
pay  the  cost  of  cultivation,  and  do  the  repairs  required  for  upkeep, 
as  the  case  may  be,  and  to  pay  the  taxes,  as  if  he  were  a  usu- 
fructuary. If  he  takes  only  a  part  of  the  produce  or  only 
occupies  part  of  the  house,  he  must  contribute  in  proportion  to 
what  he  enjoys. 

636.  The  user  of  woods  and  forests  is  regulated  by  special  laws. 
(C.  H25,  630;  F.  59  and  following;  61  and  following;  69,  109 
and  following  ;  118  and  following.) 


Title  IV. 

OF  EASEMENTS,  OR  DUTIES  CONNECTED  WITH  LAND. 

637.  An  easement  is  a  charge  upon  a  tenement  (e)  for  the 
use  and  benefit  of  a  tenement  belonging  to  another  owner. 
(C.  526,  544,  545,  639,  640  and  following;  647,681,  686  and 
following ;  1583,  1625.) 

638.  An  easement  does  not  imply  any  feudal  superiority  of  one 
tenement  over  the  other. 

639.  An  easement  originates  either  from  the  natural  position 
of  the  respective  tenements  or  out  of  the  duties  imposed  by  law, 
or  out  of  contracts  made  between  the  owners.  (C.  640  and 
following ;  686  and  following.) 


(e)  Ab  the  easemeuts  in  French  law  can  only  be  connected  with  land,  and  as  the 
word  in  English  law  generally  used  in  connection  with  easement  is  "tenement," 
T  have  used  that  instead  of  translating  the  word  "heritage"  [which  here  means 
"immeuble"  (immovable)],  by  "piece  of  laud,"  or  by  "property,"  which  might 
include  "  movables." 


OF  EASEMENTS,  OK  DUTIES  CXJNNECI'EU  WITH  LAND. 


HI 


as   respects 
upon  them 


Chapter  I. 

Of  Easemknis  arisino  our  of  the  naiural  Position  of  the 
RESPECTIVE  Properties. 

640.  Tenements  situated  lower  down  are  bound, 
those  higher  up,  to  receive  waters  wliich  flow  down 
naturally  and  without  any  artificial  assistance.  The  owner  of  the 
lower  tenement  has  no  right  to  raise  a  bank  to  prevent  their  flow. 
The  owner  of  the  higher  tenement  has  no  right  to  do  anything  to 
increase  the  burden  of  the  lower  tenement.  (C.  54'»,  ()44,  t)4o, 
681,  ^01,  792.) 

641.  (Law  of  the  8th  April,  1898.) — Every  owner  has  both  the 
right  of  user  and  disposition  of  the  rain  which  falls  u})on  his  land. 

If  the  use  to  which  the  water  is  put  or  the  direction  given  to  it 
increases  the  natural  burden  of  flow  given  by  Art.  640,  the  owner 
is  bound  to  compensate  the  owner  of  the  K^wer  property. 

The  same  rule  appKes  to  the  water  of  springs  arising  on  a 
property. 

Whenever  an  owner,  by  boring  or  by  mining,  causes  water  to 
rise  on  his  property,  the  owner  of  properties  lower  down  are  bound 
to  receive  it,  but  they  are  entitled  to  compensation  for  any  damages 
arising  from  such  flow. 

Houses,  gardens,  parks  and  closes  belonging  to  a  dwelling-house 
cannot  be  compelled  to  submit  to  have  the  easement  of  flow  of 
water  increased  owing  to  the  causes  mentioned  in  the  preceding 
paragraphs. 

Disputes  which  the  creation  or  exercise  of  the  above-mentioned 
easements  may  give  rise  to  and  questi(Jns  arising  as  to  what  com- 
pensation is  payable  to  the  owners  of  the  lower  tenemtuts,  must 
be  brought  in  the  first  instance  before  the  justice  of  the  peace  of 
the  canton.  In  giving  his  decision  he  must  try  to  reconcile  the 
interests  of  agriculture  and  trade  with  the  interests  of  property. 
If  it  is  necessary  to  have  an  expert  opinion,  only  one  expert  can 
be  appointed.  (C.  552,  642,  644,  645,  690  and  following ;  702, 
703.) 

642.  (Law,  8th  April,  1898.) — A  person  havdng  a  spring  (/)  I 

(/)  The  three  Arts.  641,  642,  64.3  are  new.  They  put  the  distinction  between 
the  rights  to  rain  water,  spring  water  and  the  water  of  springs  which  immediately 
forms  a  brook  more  clearly.  The  first — rain  water— belongs  absolutely  to  the 
owner  of  the  soil  on  which  it  falls,  and  as  to  this,  he  has  the  right  to  allow  it  to 
flow  off  on  to  lower  soil,  provided  he  does  not  artiftcially  alter  its  direction.  Water 
artificially  brought  to  the  surface  he  has  a  right  to  allow  to  flow  off  it  on  payment 
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on  his  property  is  always  entitled  to  apply  the  water  to  any  use 
he  chooses  within  the  property  and  for  the  need  thereof.  But  the 
owner  of  a  spring  cannot  put  the  water  to  any  use  which  injures 
any  owners  of  tenements  lower  down,  who  have  made  visible  and 
permanent  works  thereon  for  utilizing  the  water  or  facilitating 
their  flow.  The  said  works  must,  however,  have  been  in  existence 
for  over  thirty  years. 

Nor  can  the  owner  of  the  land  on  which  the  spring  arises  use 
the  water  in  such  a  way  as  to  deprive  the  inhabitants  of  a 
commune,  village,  or  hamlet,  of  the  water  they  require.  When 
the  inhabitants  have  not  acquired  the  use  of  the  water  by  purchase, 
or  gained  the  right  thereto  by  prescription,  the  owner  has  a  right 
to  compensation  for  the  curtailment  of  his  rights.  The  amount  of 
such  compensation  will  be  decided  by  experts.  (C.  641,  644,  690, 
701,706,712,2226.) 

643.  (Law,  8th  April,  1898.) — If  the  waters  of  the  springs 
form  at  their  source  a  watercourse,  which  assumes  the  character  of 
water  that  is  public  and  flowing,  the  proprietor  cannot  divert  them 
from  their  natural  course,  to  the  detriment  of  those  who  use  them 
lower  down.     (C.  538,  544,  545,  562.) 

644.  The  person  who  is  a  riparian  owner  on  a  stream  which 
is  not  made  part  of  the  domaine  public  by  Art.  538  of  the  title 
"  Of  the  Different  Kinds  of  Property  "  has  the  right  to  use  its 
waters  when  flowing  past  his  property  for  irrigating  his  properties. 
When  the  water  crosses  a  property,  the  owner  can  use  it  during 
its  passage,  subject  to  the  duty  of  returning  it  to  its  proper  bed, 
where  it  leaves  his  property.  (0.  537,  544,  545,  640,  642,  645, 
691  and  following;  698,  701,  702,  714,  2219,  2226,2229,2232, 
2238,  2262.) 

645.  If  a  dispute  arises  between  the  persons  to  whom  these 
waters  can  be  useful,  the  Court,  in  deciding  such  disputes,  must 

of  compensation.  (2)  Next  we  come  to  the  water  of  springs.  The  old  theory  also 
was  that  the  water  of  a  spring  belonged  absolutely  to  the  owner  of  the  soil  on 
which  it  sprung,  and  that  his  rights  to  it  were  only  limited  if  an  adjoining  owner 
built  permanent  and  visible  works  on  the  soil  belonging  to  the  owner  of  the 
spring  for  using  such  waters.  The  new  Article  limits  these  rights  of  the  owner 
of  the  soil  from  which  the  spring  rises,  even  though  the  adjoining  owner  has 
put  up  such  works  on  his  own  land,  and  not  on  that  of  the  owner  of  the  spring. 
(3)  As  to  the  third — water  of  a  watercourse  which  is  not  navigable— there  was  up 
to  1898  a  great  deal  of  doubt  and  difference  of  opinion  as  to  whether  streams  which 
were  not  navigable,  and  down  which  rafts  could  not  be  floated,  were  private 
property  or  part  of  the  domaine  public.  The  new  Law  of  8th  April,  1898,  gives 
the  riparian  owner  half  the  bed,  and  makes  the  water  nobody's  property — the 
English  theory — allowing  at  the  B»me  time  to  the  riparian  owners  certain  rights  of 
oaer  of  the  water. 
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seek  to  reconcile  the  interests  of  agriculture  with  the  rights  of 
property.  In  every  case  effect  should  be  given  to  the  special  and 
local  regulations  as  to  a  stream's  flow  and  the  use  of  its  waters. 

(C.  644.) 

646.  Every  owner  has  the  right  to  force  his  neighbour  to  have 
the  boundaries  of  their  adjoining  properties  set  out.  Such  setting 
out  of  the  boundaries  is  to  be  made  at  their  joint  costs.  (C.  l^US, 
1341,  1353.) 

647.  Each  owner  is  entitled  to  enclose  his  property,  subject  to 
the  exception  dealt  with  in  Art.  682.  (C.  678  and  following ; 
P.  456.) 

648.  Every  owner  who  encloses  his  land  loses,  in  proportion  to 
the  land  that  he  encloses,  the  right  to  let  his  cattle  out  to  common 
on  the  lands  of  adjoining  communes  (gr),  and  on  lands  on  which 
lammas  rights  of  pasturage  are  exercised.     (C.  647.) 


Chapter  II. 
Of  Easements  created  by  Law. 

649.  Easements  created  by  law  are  created  either  for  the  benefit 
of  the  public,  or  for  the  benefit  of  the  communes,  or  for  the  benefit 
of  individuals.     (C.  639.) 

650.  Those  created  for  the  benefit  of  the  public  are — the  towing 
path  along  navigable  rivers  or  rivers  down  which  rafts  can  be 
floated,  the  construction  and  repair  of  roads,  and  other  public 
works  or  works  for  the  benefit  of  the  commune.  The  law  respecting 
this  sort  of  easement  is  laid  down  in  special  enactments  and  bye- 
laws  (A). 

651.  The  law  imposes  on  ownere  various  duties  towards  one 
another  quite  apart  from  any  contract.     (C,  640,  647,  674,  1370.) 

652.  Part  of  these  duties  are  regulated  by  laws  dealing  with 
the  rural  police.  Others  relate  to  party-walls  and  ditches,  to 
the  circumstances  under  which  a  buttress  to  a  wall  is  required. 
Others  relate  to  windows  over  a  neighbour's  property,  rain  dropping 
off  roofs,  and  rights  of  way.     (C.  653,  675,  681.) 

(g)  See  the  English  right  of  common  "  pur  cause  de  vicinage."  The  obje«:t  of 
this  Article  is  to  free  lands  from  sporting  rights  and  common  rights  of  grazing, 
such  as  having  to  throw  lands  open  after  the  harvest  and  before  seed-time. 

(A)  9  Ventose,  year  XIII. ;  Decret,  16th  December,  181 1  ;  Law,  12th  May,  1836  ; 
2l8t  May,  1836. 

W.  I 
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Seotion  1. 
Party-walls  and  Ditches. 

653.  The  following  walls  are  considered,  both  in  towns  and  in 
the  country,  party- walls  unless  there  is  a  document  of  title  or  some 
sign  on  the  wall  to  the  contrary :  walls  separating  two  buildings 
up  to  the  level  of  the  roof  of  the  lower  building,  walls  between 
courtyards  and  gardens,  and,  in  the  country,  also  walls  between 
two  closes.     (C.  675,  1350,  1352.) 

654.  The  following  are  signs  that  a  wall  is  not  a  party- wall : — 
when,  if  measured  from  the  top,  the  wall  presents  a  surface  which  is 
straight  and  plumb  on  one  side  and  an  inclined  plane  on  the  other; 
when  there  is  a  coping  or  a  line  of  stones  on  onlj'-  one  side  to  take 
off  the  rain,  or  else  stone  ancons  which  were  put  in  place  when  the 
wall  was  built.  In  the  above  circumstances  the  wall  is  held  to 
belong  exclusively  to  the  owner  of  the  side  on  which  the  rain  falls 
or  on  which  ancons  or  lines  of  stones  have  been  placed  to  take  off 

'  the  rain.     (C.  676,  1350,  1352.) 

655.  The  costs  of  the  repair  and  rebuilding  of  a  party-wall  are 
payable  by  those  to  whom  the  wall  belongs,  and  in  proportion  to 
their  rights  therein.     (0.  636  and  following  ;  663,  664.) 

656.  But  every  co-owner  of  a  party- wall  can  exempt  himself 
from  the  duty  of  contributing  towards  the  repairing  and  rebuilding 
of  a  party-wall  by  abandoning  his  right  to  it  as  a  party-wall, 
provided  always  that  such  party- wall  does  not  support  a  building 
belonging  to  him.     (C.  699.) 

657.  Every  owner  may  build  upon  a  party-wall  and  place  beams 
and  joists  on  to  the  whole  thickness  of  the  wall  less  fifty-four 
millimetres  (two  inches)  without  prejudice  to  the  rights  of  his 
neighbour  to  reduce  the  beams  by  chiselling  up  to  the  thickness  of 
half  the  wall  when  he  wishes  to  rest  beams  in  the  same  place,  or  to 
rest  a  chimney  there.     (C.  674,  675.) 

658.  Every  oo-owner  may  raise  a  party-wall,  but  he  must  pay 
all  the  expense  of  the  raising  and  also  the  repairs  of  upkeep  of  the 
wall  above  the  height  at  which  it  serves  as  a  party-wall.  He  must 
also  pay  compensation  to  his  co-owner  for  the  extra  burden  im- 
posed on  it  by  the  reason  of  the  wall  being  raised,  whatever 
that  may  amount  to  {t) . 

(»)  This  refers  to  the  extra  cost  in  repairs  and  upkeep  to  the  party-waU  involved 
by  raising  it  and  so  patting  a  greater  weight  upon  it. 
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659.  If  the  party-wall  is  not  strong  enough  to  bear  being  raised, 
the  person  who  wishes  to  raise  it  must  rebuild  it  at  his  own  cost 
and  pay  the  value  of  half  the  soil  required  for  any  extra  tliiokness 
necessary.     (C.  662.) 

660.  The  adjoining  owner  who  has  not  paid  part  of  the  cost  of 
raising  a  wall  can  acquire  the  same  as  a  party-wall  by  paying  the 
half  of  the  expense  of  raising  and  the  price  of  half  the  soil  required 
by  its  extra  thickness,  if  any.     (C.  659.) 

661.  Every  owner  whose  property  adjoins  a  wall  has  the  same 
right  of  making  it  a  wholly  or  in  part  a  party-wall  by  paying  to 
the  owner  of  such  wall  half  its  value  or  half  the  value  of  the  part 
he  wishes  to  make  a  party- wall,  and  half  the  value  of  the  land  on 
which  the  wall  is  built.  (C.  662,  675,  690,  702,  1625,  1641, 
2232.)  • 

662.  Neither  of  the  adjoining  owners  has  a  right  to  make  any 
hole  in  tlie  wall,  nor  put,  aor  rest,  any  construction  upon  it  >vithout 
the  consent  of  the  other.  When  such  consent  is  refused  he  must, 
before  proceeding  with  such  work,  get  experts  to  settle  the  means 
necessary  for  preventing  the  proposed  work  being  injurious  to  the 
other's  rights.     (C.  657  and  following  ;  675.) 

663.  In  towns  and  their  suburbs  anyone  can  compel  his  neigh- 
bour to  contribute  to  the  cost  of  building  or  repairing  the  wall 
separating  their  houses,  courts  or  gardens  situated  therein.  The 
height  of  the  wall  of  separation  is  fixed  by  special  bye-laws  or  by 
custom  if  certain  and  recognized.  Where  no  custom  or  bye-law 
exists,  every  wall  of  separation  between  neighbours  built  or  repaired 
in  future  must,  in  towns  having  a  population  of  50,000  men  and 
over,  be  at  least  thirty-two  decimetres  high  (ten  feet)  including  the 
coping ;  and  in  other  towns  the  height  must  be  twenty-six  deci- 
metres (eight  feet). 

664.  When  the  different  stories  of  a  house  belong  to  different 
owners,  and  the  question  by  whom  the  repairs  and  renewals  are  to 
be  done  is  not  decided  by  their  title-deeds,  the  same  must  be  done 
as  foUows : — The  main  walls  and  the  roof  must  be  done  at  their 
common  expense,  each  paying  a  proportionate  part  according  to 
the  value  of  the  story  belonging  to  him.  The  owner  of  each 
story  must  repair  the  floor  on  which  he  walks.  The  owner  of  the 
first  story  must  repair  the  staircase  leading  to  it.  The  owner  of 
the  second  story  must  do  the  repairs  of  the  staircase  leading  to 
his  place,  commencing  from  the  first  floor,  and  so  on.  (C.  605, 
606,  655.) 
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665.  When  a  party-wall  or  a  house  is  rebuilt  the  easements 
affecting  it  still  continue  in  respect  of  the  new  wall  or  house, 
whether  they  were  easements  enjoyed  in  respect  of  it  as  dominant 
tenement  or  easements  to  which  it  was  subject  as  part  of  the  servient 
tenement ;  but  such  easements  cannot  be  increased.  This  is  so, 
provided  always  the  rebuilding  takes  place  before  the  easements 
have  been  lost  by  prescription.     (0.  703,  704,  2262.) 

666.  (As  modified  by  the  Law  of  20th  August,  1881.)— Every 
kind  of  thing  separating  properties  is  presumed  to  be  a  party 
separation ;  unless  only  one  of  the  properties  is  enclosed,  or  unless 
there  is  a  document  of  title,  such  separating  wall  or  fence  or  the 
property  therein  has  been  acquired  by  prescription,  or  there  is 
some  sign  to  the  contrary.  A  sign  to  the  contrary  as  regards 
ditches  is,  if  the  bank  or  the  earth  thrown  from  it  is  only  on 
one  side  of  the  ditch.  A  ditch  is  considered  to  belong  wholly  to 
the  person  on  whose  side  the  bank  is.  (C.  544,  1350,  1352 ; 
P.  456.) 

667.  (As  modified  by  the  Law  of  20th  August,  1881.)— A 
thing  forming  a  party  separation  must  be  kept  in  repair  at  the 
common  cost  of  both  parties.  But  an  adjoining  owner  can  avoid 
the  duty  to  repair  by  disclaiming  his  rights  to  it  as  a  party 
separation.  The  power  of  disclaiming  ceases  when  the  ditch 
ordinarily  serves  the  purpose  of  letting  water  flow  off. 

668.  (As  modified  by  the  Law  of  20th  August,  1881.)— A 
neighbour,  whose  property  adjoins  a  ditch  or  a  hedge  not  being  a 
party  ditch  or  hedge,  cannot  compel  his  neighbour  to  make  it  a 
party  ditch  or  hedge.  The  co-owner  of  a  party  hedge  can  destroy 
it  up  to  the  boundary  of  his  property,  provided  he  builds  a  wall 
on  the  boundary.  The  same  rule  applies  to  the  co-owner  of  a 
ditch  which  only  serves  as  a  means  of  enclosing  the  land. 

669.  (As  modified  by  the  Law  of  29th  August,  1881.)— As 
long  as  the  hedge  remains  a  party  hedge  half  its  produce  belongs 
to  one  owner  and  half  to  the  other. 

670.  (As  modified  by  the  Law  of  20th  August,  1881.)— Any 
trees  growing  in  the  party  hedge  have,  likfe  the  hedge  itseK,  the 
character  of  party  trees.  Trees  planted  on  the  line  separating 
two  properties  are  also  party  trees.  If  they  die,  or  are  uprooted, 
they  must  be  equally  divided.  Their  produce  is  gathered  at  the 
common  cost  of  both  parties,  and  they  belong  to  them  equally 
whether  such  fruit  has  fallen  of  its  own  accord,  or  been  knocked 
off,  or  gathered.  Each  owner  can  insist  on  party  trees  being 
grubbed  up.     (0.  1350,  1352.) 
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671.  (As  modified  by  the  Law  of  20th  August,  1881.)— Trees, 
small  trees  (A)  and  bushes  are  only  allowed  near  the  boundary 
when  at  the  distance  laid  down  by  special  bye-laws,  which  are 
actually  operative,  or  when  prescribed  by  certain  and  recognized 
customs.  If  there  are  no  bye-laws  or  customs,  trees  over  two 
metres  in  height  cannot  be  permitted  within  two  metres  of  the 
line  separating  the  two  properties — otfier  trees  must  be  planted  at 
half  a  metre's  distance  from  the  boundary.  There  is  no  distance 
that  is  required  to  be  observed  for  trees,  bushes  and  small  trees 
of  every  kind  planted  in  espalier  on  either  side  of  a  boundary 
wall ;  but  they  may  not  grow  above  the  top  of  the  wall.  If  the 
wall  is  not  a  party- wall,  only  the  owner  of  the  wall  is  entitled 
to  let  his  trees  in  espalier  rest  against  it. 

672.  (As  modified  by  the  Law  of  20th  August,  1881.)— An 
owner  has  the  right  to  require  trees,  small  trees  and  bushes  which 
have  been  planted  at  a  less  distance  away  from  his  property  than 
that  laid  down  by  law  to  be  grubbed  up  or  cut  down  to  the  height 
laid  down  in  the  last  Article,  unless  the  adjoining  owner  can  show 
a  documentary  title  giving  him  a  right  to  do  so,  or  can  show  that 
such  was  the  intention  of  the  original  owner  (/)  of  the  two  tenements, 
when  they  were  undivided  and  one,  or  that  he  has  gained  a  right 
to  keep  them  there  by  thirty  years'  prescription.  If  the  trees  die 
or  are  cut  down  or  grubbed  up,  they  cannot  be  replaced  except  by 
planting  them  at  the  distances  laid  down  by  law.     (C.  694,  2262.) 

673.  A  person  over  whose  property  the  branches  of  a  neigh- 
bour's trees  grow  can  compel  such  neighbour  to  cut  them.  Fruit 
that  falls  naturally  from  such  branches  belong  to  the  owner  of  the 
soil  over  which  they  grow.  A  person  has  the  right  to  cut  the 
roots  of  trees  belonging  to  an  adjoining  owner  which  grow  into 
his  land.  The  right  to  cut  the  roots  or  have  the  branches  cut 
cannot  be  lost  by  prescription  (non-user). 

{k)  "  Arbrisseaux  " — trees  which  do  not  grow  more  than  four  metres  in  height. 

{/)  The  French  expression  is  "destination  de  pere  de  famille."  As  to  the 
meaning  of  "destination,"  confer  the  meaning  given  to  "destination"  in 
Arts.  517  and  527  in  reference  to  movables  becoming  immovables  by  virtue  of 
"  destination,"  i.e.,  "  a  pei-petuelle  demeure."  There  must  be  something  to  show 
that  the  owner  intended  the  statt4s  quo  to  remain  permanently.  Confer  the  English 
principle  that  those  quasi-easements,  which  are  only  rights  used  by  an  owner  over 
his  own  land,  are  not  transferred  by  dividing  the  ownership.  And  also  confer  the 
principle  that  a  man  cannot  derogate  from  his  own  grant.  (And  see  Jrattt  r. 
Kehon,  L.  R.  6  Ch.  App.  166 ;  Kay  v.  Oxley,  L.  R.  10  Q.  B.  360  ;  and  Bayley  v. 
Great  Western  Railway  (1883),  26  Ch.  D.  435.)  "  P^re  de  famille"  here  meana 
original  owner  of  both  properties. 
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Section  2. 

Of  the  Duitance  at  which  certain  Buildings  must  he  put,  and  of  the 
interposing  Works  required  for  the  Same. 

674,  A  person  wishing  to  make  the  following  things  must  leave 
the  space  between  his  and  his  neighbour's  property  prescribed  by 
the  bye-laws  or  by  custom  relating  to  such  things  or  is  obliged  to 
do  the  works  by  such  bye-law  laid  down  or  customs,  so  that  he 
may  not  do  damage  to  his  neighbour,  i.e.,  if  he  wishes  : — 

To  dig  a  wall  or  a  cesspool  near  a  boundary  wall  whether  it 
happens  to  be  a  party- wall  or  not. 

To  buUd  a  chimney  or  a  fireplace,  a  forge,  an  oven  or  a  furnace. 

To  put  a  stable  against  the  wall-  sepai'ating  his  property  from  the 
adjoining  property. 

Or  to  keep  against  the  said  wall  a  salt  store  or  a  quantity  of 
corrosive  matter.     (C.  552,  662,  672,  674,  675,  678,  13S2.) 

Section  3, 
Of  Light  over  the  Property  of  an  adjoining  Owner. 

675.  Neither  of  the  adjoining  owners  has  a  right  without  the 
consent  of  the  other  to  make  any  window  or  opening  in  a  party- 
wall,  no  matter  what  sort  of  an  opening  it  may  be,  even  when  it 
has  a  frame  that  cannot  be  opened. 

676.  The  owner  of  a  wall  which  is  not  a  party-wall,  and  which 
immediately  adjoins  another's  property,  may  make  in  it  lights  or 
windows  which  have  cross-bars  of  iron  over  them  and  cannot  open. 
These  windows  must  be  provided  with  an  iron  grille,  the  openings 
in  which  must  not  exceed  a  decimetre  (about  thi-ee  inches  eight 
Knes)  and  the  frame  of  which  cannot  open.     (C.  654,  661,  677.) 

677.  These  windows  or  openings  cannot  be  made  less  than 
twenty-six  decimetres  (eight  feet)  above  the  floor  or  the  pavement 
of  the  room  which  it  is  desired  to  light  when  the  room  is  on  the 
ground  floor,  and  at  a  height  of  less  than  nineteen  decimetres  (six 
feet)  above  the  floor  of  the  rooms  in  the  other  stories. 

678.  Direct  lights,  windows  for  looking  out  of,  balconies  and 
other  similar  projections,  which  give  a  view  over  the  neighbouring 
property,  whether  it  is  enclosed  or  not,  are  forbidden  ;  unless  there 
is  a  space  of  nineteen  decimetres  (six  feet)  between  the  wall  in 
which  such  windows  are  made  and  the  neighbouring  property. 
(C.  552,  6a0,  672,  679,  686,  690,  701,  2232.) 
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679.  Side  windows,  or  windows  by  which  one  can  see  obliquely 
over  the  neighbouring  property,  are  only  allowed  if  they  are  six 
decimetres  [two  feet]  away  from  it.     (C.  552,  680,  701.) 

680.  The  distance  mentioned  in  the  preceding  two  Articles  is 
measured  from  the  outside  face  of  the  wall  in  which  the  opening  is 
made,  or  if  there  are  balconies  or  similar  projections,  from  the 
outside  line  of  such  projections  to  the  line  separating  the  two 
properties  (m). 

Section  4. 
Of  Water  dripping  from  Roofs. 

681.  Every  owner  must  make  his  roof  in  such  a  manner  that 
the  rain-water  falls  on  to  his  own  property,  or  on  the  public  road. 
He  must  not  let  it  fall  upon  his  neighbour's  property.  (C.  544, 
688,  690,  1382.) 

Section  5. 

Of  Eights  of  Way  {n). 

682.  (As  modified  by  Law,  20th  August,  1881.)— The  owner 
of  a  property  which  is  entirely  surrounded  by  other  properties  and 
who  has  no  exit  on  to  the  public  road,  or  only  an  insufficient  exit 
for  working  it  either  for  agricultural  or  industrial  purposes,  has  a 
right  to  claim  a  right  of  way  over  his  neighbour's  property  on 
paying  compensation  for  any  damage  which  he  may  cause  thereby. 
(C.  688,  691,  1561,  1615,  2255.) 

683.  (As  modified  by  Law,  20th  August,  1881.)— The  right  of 
way  must  be  taken  the  shortest  way  from  the  land  thus  surrounded 

(w»)  These  rights,  being  rights  given  by  the  law  [note  heading  of  chapter],  are 
not  easements  properly  so  called,  but  are  parts  of  the  general  rights  of  owners  of 
property ;  hence  their  existence  does  not  prevent  the  owner  of  the  property  over 
which  they  are  enjoyed  building  on  his  own  land,  even  if  in  doing  so  he  blocks  up 
such  lights.  This  is  so,  even  if  they  have  been  enjoyed  for  over  thirty  years,  the 
longest  period  of  prescription.  To  acquire  a  right  by  prescription,  something  more 
than  the  right  given  by  law  must  have  been  enjoyed.  (See  Laurent,  Vol.  VII. 
sects.  35—46  and  54—56.) 

(«)  These  new  Articles  as  to  rights  of  way  of  necessity  define  the  law  more 
clearly  than  the  old  Articles,  and  embody  the  general  result  of  the  decisions 
relating  thereto.  Art.  682  makes  an  insufficient  right  of  way  the  same  as  a 
non-existent  one  for  the  purposes  of  the  demanding  a  right  of  way.  It  gives  the 
owner  a  right  to  have  sufficient  right  of  way,  no  matter  for  what  purpose  he 
utilises  his  property.  The  old  principle  was  that  he  could  not  increase  the  burden 
by  turning  an  agricultural  law  to  industrial  purposes,  but  the  Legislature  con- 
sidered that  for  the  general  good  no  obstacle  should  be  put  in  the  way  of  develop- 
ment. The  last  sentence  of  Art.  684  introduces  a  new  principle  for  the  roaaon  last 
mentioned. 
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to  the  public  road.  But  it  must  be  established  where  it  does  least 
damage  to  the  person  over  whose  property  it  is  given.  (C.  701, 
702,  703,  705,  1549,  1554.) 

684.  (As  modified  by  Law,  20th  August,  1881.)— If  the  in- 
accessibility of  the  land  is  the  result  of  the  property  having  been 
divided  by  sale,  exchange,  a  partition,  or  any  other  contract,  a 
right  of  way  can  only  be  asked  for  over  the  properties  affected  by 
such  contracts.  Nevertheless,  where  a  sufficipnt  right  of  way 
cannot  be  given  over  the  properties  so  divided.  Art.  682  shall 
apply. 

685.  (As  modified  by  Law,  20th  August,  1881.)— The  position 
of  a  right  of  way  of  necessity  and  tho  extent  of  the  same  are 
determined  by  thirty  years'  user.  The  right  to  bring  an  action 
for  compensation  for  the  same  may  be  lost  by  prescription,  and  the 
right  of  way  can  continue  to  exist  although  the  right  of  action  for 
compensation  may  be  lost.     (C.  668,  691,  2262.) 


Chapter  III. 
Of  Easements  created  by  Act  of  Private  Individuals. 

Section  1, 

Of  the  Different  Kinds  of  Emements  which  can  he  created  over 
Properties. 

686.  Owners  of  land  may  create  on  their  properties  or  for  the 
benefit  of  their  properties  any  easements  they  think  proper,  pro- 
vided the  servitudes  created  are  not  required  from  any  person  or 
made  for  the  benefit  of  any  person,  but  are  created  to  be  borne  by 
a  property  and  are  in  respect  of  a  property,  and  always  provided 
there  is  nothing  in  their  nature  that  is  against  public  policy. 
The  way  such  easements  are  to  be  used  and  the  extent  of  such 
user  depends  on  the  document  creating  them.  If  there  is  no 
document  (o),  then  the  rules  given  below  apply.  (C.  544,  637, 
638,  689,  690,  691,  692,  693,  701,  703,  704,  708,  1133,  2177.) 

687.  Easements  are  created  either  in  connection  with  the  user 
of  buildings  or  that  of  the  soil.  The  first  class  of  easements  are 
called  urban  easements,  whether  the  buildings  in  connection  with 
which  they  are  enjoyed  are  in  town  or  country.  The  second  class 
of  easements  are  called  rural  easements. 

(o)  See  Laurent,  Vol.  VIII.  sect.  226. 
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688.  Easemeats  are  continuous  or  discontinuous.  Easements 
are  continuous  when  they  are  or  can  be  used  continuously  without 
it  being  necessary  for  man  to  intervene.  Such  are  water  conduits, 
drippings  of  rain  from  roofs,  right  of  light,  and  other  similar 
easements.  Discontinuous  easements  are  those  which  require 
actual  human  intervention  for  their  user  each  time,  such  as  rights 
of  way,  drawing  water  from  a  well,  grazing  and  other  similar 
rights.     (C.  635  and  following  ;  689,  691,  692,  706,  2229.) 

689.  Easements  are  apparent  or  non-apparent.  Easements  are 
apparent  when  they  reveal  their  presence  by  some  outward  sign, 
such  as  a  door,  a  window,  an  aqueduct.  Non-appareut  easements 
are  such  whose  existence  is  not  evidenced  by  any  outward  sign, 
such  as  an  easement  whereby  a  person  is  prevented  building  on  a 
property,  or  prevented  building  beyond  a  certain  height.  (C.  706 
and  following ;  1638.) 

Section  2. 
Hoiv  Easements  are  Acquired. 

690.  Continuous  and  apparent  easements  can  be  acquired  either 
by  some  act  inter  partes  (jo),  or  by  thirty  years'  possession.  (C.  640 
and  foUowing  ;  688,  689,  2229,  2232  and  following  ;  2264.) 

691.  Continuous  easements  which  are  not  apparent,  and  dis- 
continuous easements,  whether  apparent  or  not,  can  only  be 
acquired  by  an  act  inter  partes  (q).  Even  immemorial  possession 
is  not  sufficient  to  create  a  right  to  them,  but  easements  of  this 
kind  already  acquired  by  possession  in  districts  (/•)  where  they 
could  formerly  be  acquired  by  prescription  cannot  now  be  contested. 
(0.  682,  688,  690,  702,  712,  737,  2227,  2229.) 

692.  The  intention  (s)  of  the  original  owner  of  the  land  in  its 
undivided  state  with  respect  to  continuous  and  apparent  ease- 
ments is  equivalent  to  an  agreement  inter  partes.  (C.  ti88,  689, 
694.) 

693.  There  is  no  expression  of  an  "  intention  by  an  original 
owner,"  except  when  it  has  been  proved  that  the  two  properties 
which  have  been  divided  belonged  to  the  same  owner,  and  that  it 

{p)  See  Laurent,  Vol.  VIII.  sect.  147. 

(?)  J-e.,  grant. 

(r)  U.ff.,  Corsica,  and  in  Vermandois. 

(«)  "Destination  du  pere  de  famille."  See  note  to  Art.  672  as  to  "  determina- 
tion ' '  intention.  It  refers  to  what  the  person,  from  whom  the  dominant  and  servient 
tenements  derive  their  common  title,  intended  to  be  the  permanent  state  of  the  pro- 
perties vrhen  they  belonged  to  l)im. 
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was  he  who  put  things  in  a  position  from  which  an  easement 
arises.     (C.  705.) 

694.  If  an  owner  sells  one  of  two  properties,  and  there  is  a 
visible  sign  that  one  of  them  is  subject  to  an  easement  for  the 
benefit  of  the  other,  and  the  contract  of  sale  contains  no  agree- 
ment with  reference  to  such  easement,  then  the  easement  continues 
to  exist  whether  it  is  the  dominant  or  the  servient  tenement  which 
is  the  subject-matter  of  the  sale  (0-     (C.  689,  692, 693,  700,  1638.) 

695.  With  regard  to  easements  which  cannot  be  acquired  by 
prescription,  but  only  by  grant  in  writing,  the  absence  of  such  a 
grant  can  only  be  got  over  by  a  document  emanating  from  the 
proprietor  of  the  servient  tenement  acknowledging  the  existence 
of  the  easement.     (C.  690,  691,  1337.) 

696.  When  an  easement  is  granted  the  law  assumes  that  the 
grant  includes  everything  necessary  to  use  it:  for  example,  the 
easement  of  taking  water  from  a  fountain  of  another  necessarily 
implies  a  right  of  way  thereto.     (C.  697  and  following.) 

Section  3. 
Of  the  RighU  of  the  Oicner  of  the  Dominant  Tenement. 

697.  The  person  who  is  entitled  to  an  easement  is  entitled  to 
do  all  necessary  repairs,     (C.  698,  702.) 

698.  He  has  to  pay  himself  the  cost  of  such  works,  and  not  the 
owner  of  the  servient  tenement ;  unless  the  document  granting 
the  easement  states  the  contrary. 

699.  Where  the  grant  of  the  easement  puts  the  burden  of 
making  the  works  necessary  for  using  and  preserving  it  upon  the 
owner  of  the  servient  tenement,  such  owner  can  always  relieve 
himself  of  such  burden  by  abandoning  the  servient  tenement  to 
the  owner  of  the  dominant  tenement.     (C.  656.) 

700.  If  the  dominant  tenement  becomes  divided  up,  the  ease- 
ment subsists  in  respect  of  each  portion,  but  the  position  of  the 
servient  tenement  cannot  be  worsened  thereby.    Thus,  for  example, 

(t)  By  English  law,  if  the  owner  sells  the  servient  tenement  and  the  dominant 
tenement  without  reserving  the  easement,  it  ceases  to  exist  (unless,  perhaps,  there 
is  an  exception  for  a  case  of  necessity),  on  the  ground  that  the  vendor  would  other- 
wise be  derogating  from  his  own  grant.  (See  Sheffield  v.  Brown,  33  L.  J.  Ch.  249  ; 
CroMley  ^  Sons  v.  Lightowler  (1879),  L.  R.  2  Ch.  App.  486;  Wheeldon  v.  Burrow*, 
L.  R.  12  Ch.  D.  31.)  As  to  what  happens  if  it  is  the  dominant  tenement  is  sold,  see 
WalU  V.  KeUon,  L.  R.  6  Ch.  Ap.  166 ;  Kay  v.  Oxley,  L.  R.  10  Q.  B.  360 ;  BayUy  v. 
Great  Western  UaUway  (1883),  26  Ch.  D.  435. 
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if  the  easement  is  a  right  of  way,  all  the  co-owners  of  the  divided 
tenement  must  use  it  on  the  same  spot.     (C.  694,  724,  815.) 

701.  The  owner  of  the  servient  tenement  has  no  right  to  do 
anything  which  will  tend  to  diminish  the  use  made  of  the  ease- 
ment or  to  make  it  less  convenient.  Thus  lie  cannot  change  the 
condition  (m)  in  which  the  land  was,  nor  transfer  the  easement  to  a 
difPerent  place  than  that  over  which  it  was  originally  granted. 
When,  however,  the  original  situation  of  the  easement  has  become 
a  greater  burden  to  the  owner  of  the  servient  tenement  or  hinders 
him  making  desirable  repairs,  he  may  offer  the  owner  of  the 
dominant  tenement  as  convenient  a  position  for  the  exercise  of  his 
rights,  and  the  latter  must  accept  it.     (C.  683,  1328.) 

702.  On  the  other  hand,  the  owner  of  the  dominant  tenement 
can  only  enjoy  the  easement  in  conformity  with  his  grant,  and  is 
not  entitled  to  make  any  change  either  on  the  servient  or  on  the 
dominant  tenement  which  increases  the  burden  on  the  former. 
(C.  545,  640,  676,  686,  690,  691,  696,  701,  703,  1134.) 

Section  4. 
Of  the  Manner  in  which  Easements  are  but. 

703.  An  easement  ceases  to  exist  when  the  condition  of  things 
so  alters  that  the  easement  cannot  be  enjoyed.  (C.  545,  637, 
665,  701,  702,  704.) 

704.  The  right  to  the  easement  revives  when  the  condition  of 
things  becomes  such  that  the  easement  can  be  enjoyed  {uk)^ 
provided  always  that  sufficient  time  has  not  elapsed  to  permit  of 
the  presumption  that  the  easement  has  become  extinguished  by 
prescription,  as  laid  down  in  Art.  707.     (C.  70  J,  2177.) 

705.  Every  easement  is  extinguished  when  the  dominant  and 
servient  tenements  belong  to  the  same  owner.     (C.  1300.) 

706.  An  easement  is  extinguished  by  thirty  years'  non-user. 
(C.  642,  690,  707,  2224,  2229,  2233,  2234,  2243,  2261—2265.) 

707.  The  thirty  years  begin  to  run  according  to  the  nature  of 
the  easement ;  as  regards  discontinuous  easements,  from  the  day 
that  it  has  ceased  to  be  enjoyed  ;  as  regards  continuous  easements, 
from  the  day  that  an  act  adverse  to  the  easement's  existence  has 
been  done.     (C.  688  and  following.) 

(m)  This  refers  to  altering  the  condition  of  the  land  over  which,  for  example, 
there  was  a  right  of  pasturage  or  a  right  of  boscage  from  common  or  woodland 
to  arable  land,  or  building  on  land  over  which  there  is  a  right  to  light. 

{wi)  This  refers  to  a  state  of  things  when,  for  example,  a  water  supply  on  the 
servient  tenement  ceases  through  causes  for  which  the  owner  is  not  respoiudble, 
or  a  house  in  respect  to  which  a  right  of  Ught  waa  enjoye<l  ceases  to  exist. 
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708.  The  extent  and  mode  of  enjoyment  of  easements  may 
depend  upon  prescription,  in  the  same  way  and  just  as  the  par- 
ticular easements  themselves  are  acquired  by  prescription  (x). 
(C.  706,  7u7.) 

709.  If  the  dominant  tenement  belongs  to  several  persons  in 
undivided  shares,  the  fact  that  one  of  them  enjoys  an  easement 
prevents  prescription  operating  against  the  other  co-owners. 
(C.  710,  2251.) 

710.  If  there  is  one  co-owner  against  whom  time  has  not  yet 
run,  as,  for  example,  a  minor,  he  has  thereby  preserved  the  rights 
of  the  other  co-owners.     (C.  885,  2252.) 

{x)  This  Article  only  applies  to  continuous  and  apparent  easements,  as  they  are 
the  only  ones  that  can  be  acquired  by  prescription.  Thus,  an  easement  of  a  foot- 
path could  not  be  increased  by  prescription  into  a  carriage  way.  There  is  an 
"extinctive"  and  an  "acquisitive"  prescription.  (See  Laurent,  Vol.  VIII. 
sect.  325.) 
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Third  Book. 

OF  THE  differp:nt  ways  by  which 

OWNERSHIP  MAY  BE  ACQUHIED. 

General  Principle*?. 

711.  Ownership  is  acquired  and  transferred  by  succession,  by 
donation  inter  vivos,  by  will,  and  by  a  contract.  (C.  697  and 
following;  718  and  following;  893  and  foUowng ;  1001  and 
following.) 

712.  Ownership  is  also  acquired  by  accession,  incorporation,  and 
by  prescription.     (C.  546  and  following;    2219  and  following; 

2279.) 

713.  Property  which  has  no  owner  belongs  to  the  State. 
(C.  539  and  following  ;  768.) 

714.  There  are  things  which  belong  to  no  one  and  the  use  of 
which  is  common  to  all,  the  manner  of  user  of  which  is  regulated 
by  the  police  regulations.     (C.  538  and  following.) 

715.  The  right  of  shooting,  hunting  and  fishing  is  regulated  by 
special  laws.     (0.544;  714.) 

716.  Treasure  trove  belongs  to  the  finder  when  he  finds  it  on 
his  property.  If  it  is  found  on  another  pei'son's  property  it 
belongs  half  to  the  finder  and  the  other  half  to  the  owner  of  the 
property.  Treasure  trove  is  everything  hidden  or  buried  in  the 
earth  which  no  one  can  prove  belongs  to  him  and  which  is  dis- 
covered by  mere  chance  (y).     (C.  552.) 

717.  The  right  to  things  thrown  into  the  sea,  to  things  of  every 
kind  thrown  up  by  the  sea,  to  the  plants,  seaweed  and  grasses 
which  grow  along  the  seashore,  is  also  regulated  by  special  laws. 
The  same  applies  to  things  which  have  been  lost  and  the  owner  of 
which  does  not  appear  (s).     (0.  539,  2279,  2280.) 

(y)  Hence  it  has  been  held  that  a  treasure  found  by  persons  looking  for  it  did  not 
come  within  the  purview  of  the  Article. 

(z)  See  the  Decret  of  the  13th  August,  1816. 
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Title  I. 

OF  SUCCESSIONS. 


Chapter  I. 

Of  the  Opening  of  a  Succession  and  of  the  Seisin  of  the 

Heirs. 

718.  A  succession  becomes  open  by  either  natural  or  civil 
death  (a). 

719.  (Repealed  by  Law,  31st  May,  1854.) 

720.  If  several  persons  who  are  heirs  to  the  succession  (b)  of 
one  another  die  in  the  same  catastrophe  and  it  is  impossible  to 
know  which  died  first,  the  presumption  of  the  survivorship  depends 
on  the  circumstances  of  the  case.  If  there  are  no  circumstances 
from  which  a  presumption  can  be  drawn,  then  it  depends  on  their 
respective  vitality  which  depends  on  their  respective  ages  or  sex. 
(0.  1352,  1550.) 

721.  When  the  persons  who  died  at  the  same  time  were  less 
than  fifteen  years  of  age,  then  the  oldest  is  presumed  to  have 
survived.  If  they  were  all  above  sixty  years  of  age,  then  the 
youngest  will  be  presumed  to  have  survived.  If  some  were  less 
than  fifteen  years  of  age  and  the  others  were  more  than  sixty,  then 
the  former  will  be  assumed  to  have  survived.     (C  1350,  1352.) 

722.  When  the  persons  who  died  at  the  same  time  were  more 
than  twenty-five  and  less  than  sixty  ;  then  when  they  are  the  same 
age  or  there  is  only  a  difference  of  a  year,  the  person  belonging  to 
the  male  sex  is  presumed  to  have  survived.  If  they  are  all  males 
or  all  females,  the  presumption  of  survivorship  must  be  that  which 
assures  succession  according  to  nature :  thus  the  younger  is  pre- 
sumed to  have  survived  the  elder.     (C,  1350,  1352.) 

723.  (Law,  25th  March,  1896.)  -The  law  regulates  the  order 
of  succession  between  legitimate  and  illegitimate  heirs.     If  there 

(a)  Civil  death  is  abolished. 

{b)  A  Buocession  is  the  transference  of  property  and  debts  of  a  deceased  person 
to  one  or  more  living  persons  who  take  the  place  of  the  deceased  by  law.  The 
persons  to  whom  the  succession  is  transferred  are  called  "  heritiers  " — heirs.  Confer 
the  maxim,  "  Deus  solus  heredem  facere  potest."  Property  conveyed  by  a  will  is 
not  a  succession,  and  the  persons  taking  under  it  are  called  "  legataires  " — l^atees, 
not  heirs. 


Partly  re- 
pealed for 
St>ychelleH 
and  Mauritiiu 
by  Ord.  18  of 
1867,  Art,  1. 


OF  SUCCESSIONS.  127 

are  none,  the  property  passes  to  the  surviving  husband  or  virife, 
and,  in  default  of  such  person,  to  the  State.     (C.  1350,  1352.) 

724.  (Law,  25th  March,  1896.)— The  legitimate  and  illegitimate 
heirs  are  seised  ipso  of  the  property,  the  rights,  and  the  rights  of 
action  of  the  deceased,  subject  to  having  to  pay  all  claims  against 
the  succession.  The  surviving  husband  or  wife  and  the  State 
must  obtain  an  order  putting  them  in  possession.  (C.  718,  723, 
731  and  following ;  750,  755,  770  and  following ;  802  and 
following;  873  and  following;  1002  and  following;  1220  and 
following.) 

Chapter  II. 
Who  are  capable  ok  Inheriting. 

725.  In  order  to  inherit  the  person  must  be  in  esse  when  the 
succession  opens.  Thus  the  following  persons  are  incapable  of 
inheriting  : — (1)  A  person  who  has  not  yet  been  conceived;  (2)  a 
child  who  has  not  been  born  viable.     (C.  315.) 

726.  (Repealed,  Law,  14th  July,  1819.) — A  foreigner  is  not 
permitted  to  inherit  property  which  a  relative,  whether  a  foreigner 
or  a  French  subject,  possessed  within  the  territory  of  the  Republic, 
except  under  the  same  circumstances  and  in  the  same  way  as  a 
French  subject  inherits  from  a  relative  in  the  country  of  such  a 
foreigner,  agreeably  to  what  is  provided  in  Art.  1 1  under  the  title 
"  Of  the  Enjoyment  and  Loss  of  Civil  Rights  "  (c). 

727.  The  following  persons  are  unworthy  of  inheriting  from  the 
deceased,  and,  as  such,  are  excluded  from  his  succession  : — 

(1)  Anyone  who  has  been  sentenced  for  having  murdered  or 

attempted  to  murder  the  deceased. 

(2)  Anyone  who  has  filed  a  criminal  information  against  the 

deceased  accusing  him  of  a  capital  crime  which  informa- 
tion the  Court  has  held  to  be  malicious. 
{'i)  An  heir,  who  being  of  age  and  knowing  that  the  deceased 
was  murdered,  has  not  given  information  thereof  to  the 
poHce.     (C.  729,  898  ;  I.  cr.  30  and  foUowing;  358.) 

(c)  The  Law  of  the  14th  July,  1819,  provides  as  follows  :— 

Art.  1.  Arts.  726  and  912  of  the  Civil  Code  are  repealed.  In  consequence, 
foreigners  can  inherit  to  alienate  and  receive  property  in  the  same  way  as  French- 
men throughout  the  kingdom. 

Art.  2.  Whenever  foreigners  and  French  subjects  are  entitled  to  share  in  the 
same  succession,  and  the  French  subjects  are  excluded  for  any  reason  whatsoever 
from  any  of  the  property  situated  abroad  under  the  laws  and  customs  of  the 
country  where  such  property  is  situated,  then  they  shall,  before  sharing  with  such 
foreigners  the  property  situated  in  France,  have  a  right  to  take  thereof  a  portion 
equal  to  the  value  of  the  property  from  which  they  have  been  excluded. 


128 


DIFFERENT  WAYS  BY  WHICH  OWNERSHIP  MAY  BE  ACQUIRED. 

728.  The  fact  that  the  following  persons  have  not  informed  the 
police  cannot  be  set  up  against  them  when  claiming  as  heirs, 
viz. :  the  murderer's  ascendants  or  descendants,  those  connected 
with  him  by  marriage  in  the  same  degree,  the  murderess'  or 
murderer's  husband  or  his  wife,  his  brothers  or  sisters,  his  uncles 
and  aunts,  his  nephews  and  nieces. 

729.  The  heir  excluded  from  an  inheritance  for  unworthiness 
is  bound  to  hand  over  all  the  produce  and  revenues  of  which  he 
has  had  the  enjoyment  since  the  succession  opened.  (Pr.  129,  526 
and  following.) 

730.  The  children  of  the  person  held  unworthy  claiming  to  be 
heirs  in  their  own  right  and  not  as  representing  their  ancestor  are 
not  excluded  from  the  heirship  by  the  wrong  of  their  father,  but 
he  can  in  no  case  claim  the  right  of  usufruct  over  property  coming 
from  the  succession  which  the  law  allows  to  parents  over  the 
property  of  their  children.    .  (C.  384  and  following ;  744,  787.) 


Chapter  III. 
Of  the  Different  Orders  of  Succession. 


Section  1. 
General  Rules. 

731.  The  succession  belongs  to  the  deceased's  children  and 
other  descendants,  to  his  ancestors  and  collateral  relations  in  the 
order  mentioned  below,  and  in  accordance  with  the  following 
rules.     (0.  723,  768,  910.) 

732.  The  law  does  not  take  either  the  nature  or  the  origin  of 
the  property  into  consideration  for  purposes  of  heirship  {d). 

733.  Every  succession  which  falls  to  either  the  ascendants  or  to 
collaterals  is  divided  in  two  equal  parts :  one  belongs  to  the 
relatives  in  the  paternal  line,  and  the  other  to  the  relatives  in  the 
maternal  line.  Relatives  of  the  half  blood,  whether  on  the 
mother's  side  or  the  father's,  are  not  excluded  by  relatives  of  the 
whole  blood ;  but  they  only  inherit  in  their  line  subject  to  what 
is  laid  down  in  Art.  752.     Relatives  of  the  whole  blood  inherit 

(rf)  By  the  old  Frennh  customs,  land,  when  there  were  no  children,  reverted  to  the 
family  from  which  it  came  into  the  deceased's  family,  often  to  total  strangers. 
Land  which  the  deceased  bought  himself  went  to  the  nearest  relatives.  Confer  the 
Kngliah  rules  of  descent  from  the  "purchaser,"  i.e.,  the  person  not  taking  by 
inheritance. 
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in  both  lines,  A  person  in  either  paternal  or  maternal  line 
inherits  nothing  belonging  to  the  share  of  the  other  line  unless 
there  is  not  a  single  ascendant  or  collateral  in  that  line(e). 
(C.  755.) 

734,  After  this  first  division  has  been  made,  further  division  is 
made  as  between  the  different  branches,  but  the  half  which  falls 
to  each  line  belongs  to  the  heir  or  heirs  of  the  nearest  degree  in  it, 
except  where  representation  takes  place.  The  cases  where  persons 
take  by  representation  will  be  found  stated  below  (/).  (C.  739 
and  following.) 

(«)  Laurent  divides  the  persons  who  inherit  into  five  "  orders" :— (I)  The  children 
and  descendants  (Art.  746)  ;  (2)  the  brothers  and  sisters  of  the  deceased  and  their 
children,  together  with  the  father  and  mother  of  the  deceased,  or  alone  (Arts.  748, 
750) ;  (3)  the  ascendants  in  the  two  lines  (Art.  746) ;  (4)  the  ascendants  in  one  line 
and  the  collaterals  in  the  other  (Art.  753) ;  (5)  collaterals.  (Arts.  753,  755).  They 
inherit  in  this  order,  and  not  according  to  the  nearness  of  their  relationship  to  the 
deceased.  This  order  of  inheritance,  combined  with  the  rule  that  unless  the  one 
line  has  no  relatives  in  it  persons  only  connected  on  one  side  (such  as  father,  mother, 
half-brothers  and  half-sisters)  only  inherit  their  share  in  the  half  coming  to  their 
line,  often  leads  to  a  remote  cousip.  inheriting  half  the  property,  while  the  near 
relatives  on  the  other  side  share  the  other  half. 

Illegitimate  children,  when  recognized,  come  under  the  first  class.  If  there  are 
any  legitimate  children,  the  share  of  an  illegitimate  child  is  half  that  of  a  legitimate 
child.  (Art.  758.)  When  the  illegitimate  child's  parents  leave  no  descendants, 
but  only  ascendants  or  brothers  or  sisters,  or  legitimate  descendants  of  sach  brothers 
and  sisters,  the  illegitimate  child  takes  three-quarters  of  a  legitimate  child's  share. 
(Art.  759.)  When  there  are  no  relatives  of  the  degrees  last  mentioned  (Art.  759), 
then  the  illegitimate  child  who  has  been  recognized  is  entitled  to  the  whole. 
(Art.  760.)  It  is  only  when  there  are  no  relatives  up  to  the  twelfth  degree  that 
the  wife  is  entitled.  In  other  cases  she  has  been  given  a  life  interest  in  a  share 
under  the  Law  of  the  9th  March,  1891. 

This  extraordinary  system  of  succession  was  introduced  to  avoid  the  injustice 
supposed  to  exist  if  a  near  relative  on  one  side  (say  a  father  or  first  cousin  on  the 
father's  side)  inherited  property  which  had  come  to  the  deceased  through  someone 
on  the  other  side  [the  mother's  side  of  the  family].  To  avoid  this  supposed 
injustice,  the  whole  of  the  deceased's  property  is  divided  into  two  halves,  and  one 
half  given  to  each  side.  So  a  person  related  in  the  eleventh  degree,  if  the  only 
relative  on  his  side  of  the  family,  gets  half,  although  the  deceased  probably 
hardly  knew  him,  and  can  scarcely  be  supposed  to  have  had  a  gpreat  affection 
for  him,  and  may  have  left  either  a  father  or  a  mother,  or  first  cousins  on  the 
other  side. 

It  would  thus  appear  as  if  the  degree  of  relationship  to  the  deceased  were  of  no 
importance,  though  in  each  line  it  is  the  person  who  stands  nearest  who  inherits 
in  exclusion  to  others  in  the  same  line  more  distantly  related.  There  are  two 
exceptions  to  this  rule :  descendants  of  children  of  the  deceased  who  take  their 
ancestor's  (deceased  child's)  share,  no  matter  how  remote  ;  and  descendants  of 
brothers  or  sisters  of  the  deceased  who  also  represent  their  ancestor. 

(/)  By  most  of  the  old  customs  there  were  further  subdivisions  in  the  paternal 
and  maternal  lines.    This  is  altered  by  the  Article. 
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735.  Nearness  of  relationship  depends  upon  the  number  of 
generations  ;  each  generation  is  called  a  degree. 

736.  Degrees  in  a  sequence  form  a  Hne.  The  direct  line  is  the 
sequence  of  degrees  between  persons  who  are  descended  one  from 
the  other.  A  collateral  line  is  the  sequence  of  degrees  between 
persons  who  do  not  descend  one  from  the  other  but  are  descendants 
of  a  common  ancestor.  The  direct  line  is  divided  into  the  direct 
descending  line  and  the  direct  ascending  line.  The  first  is  that 
which  unites  the  person  from  whom  descent  is  traced  with  those 
who  sure  his  descendants ;  the  second  is  that  which  unites  him  with 
those  from  whom  he  descends. 

737.  In  the  direct  line  one  counts  as  a  degree  each  generation, 
separating  two  persons.  Thus  the  son  is  in  respect  to  the  father 
in  the  first  degree,  the  grandson  in  the  second  degree,  and  the  same 
is  true  as  to  the  father  and  grandfather  in  respect  to  their  relation- 
ship to  the  son  and  grandson. 

738.  In  order  to  find  out  the  number  of  degrees  between 
persons  collaterally  related,  one  counts  the  number  of  generations 
from  the  one  related  person  to  the  common  ancestor,  but  not 
including  him  and  the  generations  from  such  common  ancestor  to 
the  other  related  person.  For  example,  two  brothers  are  related 
in  the  second  degree,  cousins  german  (first  cousins)  in  the  fourth, 
and  so  on. 

Section  2. 
Of  Representation. 

739.  Representation  is  a  legal  fiction  whereby  the  representatives 
take  the  place  in  the  line,  and  the  rights  of  the  person  whom  they 
represent.     (C.  740  and  following ;  787,  H48.) 

740.  The  principle  of  representation  takes  place  ad  infinitum  in 
the  direct  descending  line,  and  applies  in  every  case,  whether  it  is 
the  children  of  the  deceased  who  share  with  the  descendants  of  a 
child  which  has  predeceased  him,  or  whether  (all  the  deceased's 
children  having  predeceased  him)  the  various  descendants  of  such 
predeceased  children  happened  to  be,  as  between  themselves,  con- 
nected with  the  deceased  by  an  equal  or  a  different  number  of 
degrees.     (C.  730,  737,  739,  745,  759,  1051.) 

741.  Representation  does  not  take  place  in  the  case  of  ascen- 
dants ;  the  nearer  ascendant  always  excludes  the  more  remote. 
(C.  735  and  following ;  746  and  following.) 
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742.  Eepresentation  is  allowed  in  the  collateral  line  in  favour 
of  the  children  and  descendants  of  the  brothers  and  sisters  of  the 
deceased,  whether  they  are  entitled  to  the  succession  in  competition 
with  uncles  and  aunts,  or  whether  (all  the  brothers  and  sisters  of 
the  deceased  having  predeceased  hira)  the  succession  devolves  upon 
their  descendants  who  are  not  connected  with  the  deceased  by  the 
equal  number  of  degrees.     (C.  750.) 

743.  Whenever  representation  is  allowed  the  partition  takes 
place  per  dirpea ;  if  one  branch  has  produced  several  sub-branches, 
the  sub-division  also  is  made  per  stirpes  in  each  sub-branch,  and 
members  of  the  same  branch  share  inter  se  per  capita.     (C.  753.) 

744.  Living  persons  cannot  be  represented ;  only  those  who 
have  died  or  are  civilly  dead.  A  person  can  represent  another 
even  though  the  person  he  represents  has  disclaimed  the  deceased's 
succession.     (C.  784  and  follovtdng.) 

Section  3. 
Of  Succession  falling  to  Descendants. 

745.  Children  or  their  descendants  inherit  the- property  of  their 
father  and  mother,  grandparents  or  other  ancestors,  without  dis- 
tinction of  sex  or  right  of  primogeniture,  even  if  they  are  the 
issue  of  different  marriages.  They  inherit  equally  or  per  capita 
when  they  are  all  related  in  the  first  degree  to  the  deceased  and 
entitled  in  their  own  right ;  they  succeed  per  stirpes  when  all  or 
some  of  them  inherit  by  representation.     (C.  787.) 

Section  4. 
Of  Successions  which  belong  to  Ascendants. 

746.  If  the  deceased  has  left  no  descendants,  no  brother  or 
sister,  nor  any  descendant  of  a  brother  or  a  sister,  then  the  suc- 
cession is  equally  divided  into  two  parts,  between  the  ascendants 
of  the  paternal  line  and  the  ascendants  of  the  maternal  line.  The 
ascendant  who  is  related  in  the  nearest  degree  inherits  the  half 
allotted  to  his  line  to  the  exclusion  of  all  the  rest.     Ascendants 

related  in  the  same  degree  inherit  per  capita.     (C.  7'io  and  follow-  _ 

ing;  ^65.) 

747.  Ascendants  inherit  (to  the  exclusion  of  all  others)  any 
things  they  may  have  given  a  child  or  remoter  issue  which  are 
found  in  kind  in  a  succession  of  such  child  or  remoter  issue  who 
has  died  without  issue.     When  such  things  have  been  sold,  the 
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ascendants  are  entitled  to  any  money  which  may  be  payable  to 
such  deceased  in  respect  of  the  same.  They  also  inherit  any  right 
of  action  which  the  deceased  had  to  compel  the  return  of  things 
given.     (C.  915,  951,  952.) 

748.  When  both  the  father  and  mother  of  a  person  who  has 
died  without  children  or  remoter  issue  sur\-ive  him,  and  the  de- 
ceased also  leaves  brothers  and  sisters,  or  descendants  of  such 
brothers  or  sisters,  then  the  succession  is  divided  into  two  equal 
parts :  one-half  belongs  to  the  father  and  mother,  who  share  it 
equally ;  the  other  half  belongs  to  the  brothers,  sisters,  or  the 
descendants  of  such  brothers  or  sisters,  as  will  be  explained  in 
sect.  5  of  the  present  chapter.     (C.  733,  751  (g).) 

749.  When  a  person  has  died  leaving  no  children  or  remoter 
issue,  but  leaves  brothers  or  sisters,  or  such  brothers'  or  sisters' 
descendants,  and  also  leaves  either  a  father  or  a  mother,  then  the 
share  which  would  have  come  to  the  parent  who  predeceased  him 
under  the  preceding  Article  unites  with  the  half  falling  to  the 
brothers  and  sisters,  or  their  representatives,  as  will  be  explained 
in  sect.  5  of  the  present  chapter.      (C.  75 1 .) 

Section  5. 
Of  Successmts  which  belong  to  Collaterals. 

750.  When  a  person  dies  and  leaves  neither  parents,  children, 
nor  remoter  issue,  then  his  brothers  and  sisters,  or  their  descen- 
dants, are  entitled  to  the  succession  to  the  exclusion  of  the  ascen- 
dants or  other  collateral  relations.  They  succeed  either  in  their 
own  right  or  by  representation,  as  laid  down  in  sect.  2  of  the 
present  chapter.      (C.  766.) 

751.  If  the  deceased  died  leaving  neither  children  nor  remoter 
issue  but  leaves  both  his  parents  surviving  him,  then  his  brothers 
and  sisters,  or  their  representatives,  are  only  entitled  to  half  the 
succession.  If  only  the  father  or  mother  survives  him,  then  the 
brothers  and  sisters  or  their  representatives  take  three-quarters. 
(C.  766.) 

752.  If  the  brothers  and  sisters  are  the  deceased's  whole 
brothers  and  sisters,  then  the  half  or  three-quarters,  as  the  case 
may  be,  is  divided  equally  between  them.  If  there  are  half- 
brothers  or  sisters,  the  half  or  three-quarters  is  divided  equally 
between  the  paternal  and  maternal  line  of  the   deceased.      The 

{g)  If  only  the  father  or  mother  survive,  then  the  brothers  and  sisters,  &c.  take 
three-fourths,  and  the  father  or  mother  a  quarter.     (See  Art.  751.) 
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whole  brothers  and  sisters  share  in  both  lines,  and  the  half-brothers 
and  sisters,  whether  on  the  father's  or  on  the  mother's  side,  only 
share  in  their  respective  lines.  If  there  are  only  half-brothers  and 
sisters,  they  inherit  the  whole  to  the  exclusion  of  any  other  rela- 
tives in  the  other  lines.     (C.  720,  753.) 

753.  If  the  deceased  leaves  neither  brothers  nor  sisters,  nor 
descendants  of  brothers  and  sisters,  and  there  are  no  ascendants 
in  one  of  the  lines,  then  the  succession  belongs  as  to  half  to  the 
surviving  ascendants,  and  as  to  half  to  the  nearest  relatives  in  the 
other  line.  If  there  are  several  collateral  relatives  related  in  the 
same  degree,  then  they  share  per  capita.  (C.  733  and  following  ; 
7o4.) 

754.  Under  the  circumstances  mentioned  in  the  last  Article,  the 
surviving  father  or  mother  has  a  right  to  the  usufruct  over  a  third 
of  the  property  to  which  he  or  she  does  not  become  entitled  as 
owner.     (C.  384  and  following.) 

755.  Persons  related  only  in  the  twelfth  degree  do  not  inherit. 
In  default  of  any  relative  who  is  entitled  to  inherit  in  one  line,  the 
relatives  in  the  other  line  inherit  the  whole.     (C.  735.) 

Section  6. 

Of  the  Rights  of  Inheritance  of  Illegitimate  Children  who  have  been 
acknowledged  in  the  Form  prescribed  by  Law^  and  of  the  Rights 
of  their  Parents  in  their  Succession.     (Law,  25th  March,  1896.) 

756.  (Law,  25th  March,  1896.)— The  law  only  acknowledges 
illegitimate  children  have  rights  to  the  pj-operty  of  their  deceased 
father  or  mother  when  they  have  been  acknowledged  in  the  form 
prescribed  by  law.  Illegitimate  children,  who  have  been  acknow- 
ledged according  to  law,  are  entitled  as  heirs  to  the  succession  of 
their  deceased  father  and  mother. 

757.  (Law,  25th  March,  1896.)— The  law  does  not  give  illegiti- 
mate children  any  right  to  the  property  of  relatives  of  their  father 
or  mother. 

758.  (Law,  25th  March,  1896.)  —An  illegitimate  child's  right  in 
the  succession  of  his  father  or  mother  is  fixed  as  follows : — If  its 
mother  or  father  have  left  legitimate  descendants,  then  his  right  is 
half  what  it  would  have  had  if  it  had  been  legitimate. 

759.  (Law,  25th  March,  1896.)— The  illegitimate  chUd  has 
three-quarters  the  share  of  a  legitimate  child  if  his  father  or  mother 
has  left  no  descendants,  but  either  ascendants,  or  brothers  or 
sisters,  or  legitimate  descendants  of  brothers  or  sisters. 
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Repealed  for 
Mauritius  and 
Seychelles, 
Mauritius, 
21  of  1883, 
sect.  7  (see 
proviso). 


760.  (Law,  25th  March,  1896.)— The  illegitimate  child  is 
entitled  to  the  whole  when  his  father  or  mother  leaves  neither 
descendants  nor  ascendants,  nor  brothers  or  sisters,  nor  legitimate 
descendants  of  brothers  or  sisters. 

761.  (Law,  2oth  March,  1896.) — Should  the  illegitimate  chil- 
dren predecease  their  parents,  their  children  or  remoter  issue  can 
claim  the  rights  fixed  by  the  preceding  Ai'ticles. 

762.  (Law,  25th  March,  1896.)  -Arts.  756,  758,  759  and  760, 
do  not  apply  to  children  the  issue  of  adulterous  or  incestuous  inter- 
course.    The  law  only  gives  them  the  right  to  aliment. 

763.  (Law,  25th  March,  1896.)— The  ahment  shall  be  fixed 
having  regard  to  the  means  of  the  father  and  mother  and  the 
number  and  relationship  of  the  legitimate  heirs. 

764.  (Law,  25th  March,  1896.)  —When  the  father  or  the  mother 
of  a  child  who  is  the  issue  of  an  adulterous  or  incestuous  inter- 
course has  had  him  taught  a  trade,  or  when  either  of  them  has 
made  provision  for  his  support  during  his  lifetime,  then  such  child 
can  make  no  claim  against  the  succession. 

765.  (Law,  25th  March,  1896.) — The  succession  of  an  illegiti- 
mate child  who  dies  without  children  or  remoter  issue  devolves  on 
the  father  or  mother  who  has  acknowledged  it ;  or  if  both  have 
acknowledged  it,  then  as  to  half  on  each  parent. 


Of.  for 

Mauritius  and 

Seychelles, 

Mauritius, 

Ord.  21  of 

18S3, 

sects.  5  and  6. 


.   Chapter  IV. 
Of  Irregular  Scccessions. 

Section  I. 

Of  the  Rights  of  Brothers  and  Sisters  to  the  Property  of 
Illegitimate  Children.   . 

766.  (Law,  25th  March,  1896.) — When  the  father  and  mother 
of  an  illegitimate  child  who,  dying  without  descendants,  have  pre- 
deceased him,  then  the  property  which  he  has  received  from  either 
of  them,  if  found  in  kind  in  the  succession,  goes  to  his  legitimate 
brothers  and  sisters.  They  also  succeed  to  any  right  of  action  for 
compelling  the  return  of  things  given,  or  for  the  price  of  property 
alienate<i.  All  other  property  belongs  to  the  deceased's  illegiti- 
mate brothers  and  sisters  or  their  descendants. 
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Section  2. 

0/  the  Bights  of  the  aumiving  Husband  or  Wife,  and  of  those  of 

the  State. 

767.  (Law,  9th  March,  1891,  Art.  1.)— When  the  deceased 
neither  leaves  relatives  within  the  heritable  degrees  nor  illegitimate 
children,  then  the  property  belonging  to  the  succession  belongs  to 
the  deceased's  wife  or  husband,  if  there  is  a  wife  or  husband  sur- 
viving, provided  that  such  wife  or  husband  has  not  been  divorced, 
or  there  is  no  separation  order  which  has  become  res  judicata.  The 
surviving  wife  or  husband  and  who  is  not  divorced,  and  against 
whom  a  separation  order  has  not  been  issued  which  has  become 
res  judicata,  is,  when  not  entitled  to  the  whole  property,  entitled  to 
a  usufruct  over  the  deceased's  property  as  next  mentioned — viz., 
over  a  quarter  of  the  deceased's  property  if  the  deceased  has  left 
one  or  more  children  issue  of  the  marriage ;  over  a  portion  of  the 
deceased's  property  equal  to  that  of  the  legitimate  child  who  takes 
least,  but  never  exceeding  a  quarter  if  the  deceased  has  children 
by  a  former  marriage ;  over  a  half  in  every  other  case,  whatever 
may  be  the  number  or  relationship  of  the  heirs.  There  shall  be 
added  (for  the  purpose  of  calculating  the  amount  of  such  shares)  to 
property  of  the  deceased  as  it  exists  at  the  time  of  his  decease 
any  property  that  he  may  have  given  his  heirs,  either  infer  vivos 
or  by  will,  if  such  gifts  were  made  without  a  clause  releasing  such 
donees  or  legatees  from  bringing  the  same  into  hotchpot.  The 
surviving  wife  or  husband  can,  however,  only  exercise  such  right 
of  usufruct  over  property  not  alienated  by  the  deceased,  either  by 
act  inter  vivos  or  by  will,  provided  always  such  alienation  was  not 
in  violation  of  the  law  which  limits  the  right  of  disposing  of  pro- 
perty (h)  or  the  law  as  to  compelling  the  return  of  property.  These 
rights  cannot  be  put  in  force  when  the  wife  or  husband  has 
received  presents  from  the  deceased  (even  if  they  have  been  made 
by  way  of  pricipiit  and  hors  part  (h) )  which  altogether  are  equal  in 
amount  to  the  rights  given  by  this  Article.  If  the  sum  total  of 
such  presents  is  less  than  the  rights  given  by  the  present  law,  then 
the  husband  or  wife  can  claim  any  balance  required  to  make  up 
the  usufruct  to  the  amount  hereby  given.  Until  the  final  partition 
has  taken  place  the  heirs  can,  if  they  give  sufficient  security,  require 
the  usufruct  of  the  surviving  wife  or  husband  to  be  converted  into 
an  annuity  of  an  equivalent  amount.  If  the  parties  cannot  agree 
on  the  amount,  then  the  Court  shall  have  power  to  effect  such 
conversion.  Should  the  wife  or  husband  re-marry  while  there  are 
descendants  of  the  deceased  living,  the  usufruct  ceases. 


Cf.  for 

If  auritioa  uid 

Seychelles, 

Mauritius, 

Ord.  21  of 

1883,  sect.  8, 

and 

Mauritius, 

Ord.  9  of 

1890,  sect.  66. 


(A)  See  Art.  913,  which  lays  down  the 
note  thereto. 


reserve  l&gal"  of  the  children,  and 
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Amended  by- 
Seychelles, 
Ord.  7  of 
1892,  sect.  40. 

Repealed  for 
Mauritius  and 
Seychelles  by 
Mauritius, 
Ord.  18  of 
1867,  sect.  4. 


768.  If  the  deceased  leaves  no  wife  or  husband  surviving,  the 
succession  belongs  to  the  State.  (C.  138,  539,  713,  723,  724,  731, 
767,  769,  811,  895,  967.) 

769.  A  surviving  wife  or  husband,  and  the  department 
administering  the  State  property,  who  claim  rights  to  the  succession 
must  have  the  seals  of  the  Court  affixed  thereon,  and  take  an 
inventory  in  the  form  required  by  law  as  to  a  succession  accepted 
subject  to  inventory.  (C.  794 ;  Pr.  907  and  following ;  943  and 
following;  T.  1,  16,  77,  78,  94,  151,  168.) 

770.  They  must  petition  the  Court  of  First  Instance  of  the 
place  where  the  succession  opens  to  put  them  in  possession.  The 
Court  cannot  make  any  order  on  such  petition  until  three  publica- 
tions and  notices  have  been  made  in  the  usual  way  and  after 
hearing  the  Procureur  of  the  Republic.     (Pr.  59,  83.) 

771.  The  surviving  wife  or  husband  is,  moreover,  bound  to 
invest  the  movables  or  to  give  sufficient  security  to  insure  their 
being  returned  in  case  any  heirs  of  the  deceased  should  appear 
within  three  years.  At  the  end  of  such  time  the  security  is 
discharged.  (C.  805,  2040  and  following;  Pr.  517  and  following; 
945  and  following.) 

772.  The  surviving  wife  or  husband,  or  the  department 
administering  the  State  property,  may  be  ordered  to  pay  damages 
and  interest  to  the  heirs,  if  any  heirs  should  turn  up,  if 
the  formalities  laid  down  for  their  respective  observance  have 
not  been  fulBlled.     (C.  1149  ;  Pr.  126.) 

773.  (Repealed  by  Law,  25th  March,  1891.) 


Chapter  Y. 
Of  the  Acceptance  and  Refusal  of  Successions. 


Section  1. 
Of  the  Acceptance. 

774.  A  succession  may  be  accepted  unconditionally,  or  subject 
to  an  inventory.     (C.  790,  793  and  following  ;  1043.) 

775.  No  one  is  obliged  to  accept  a  succession  which  has  accrued 
to  him.     (C.  784,  795.) 

776.  A  married  woman  cannot  validly  accept  a  succession 
without  being  authorized  to  do  so  by  her  husband  or  by  a  Court, 
under  the  provisions  of   Chapter  VI.  of   the  title  "  Concerning 
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Marriage."  Successions  which  accrue  to  minors  or  interdicted 
persons  can  only  be  validly  accepted  by  complying  with  the  pro- 
visions laid  down  in  the  title  "  Concerning  Minority,  Guardianship 
and  Emancipation."     (C.  217,  461  and  foUomng.) 

777.  When  a  succession  is  accepted,  the  acceptance  dates  back 
as  from  the  day  on  which  the  succession  opened.  (C.  724,  785, 
790,  883.) 

778.  A  succession  may  be  accepted  either  expressly  [i)  or  tacitly 
(by  estoppel).  A  succession  is  expressly  accepted  when  a  person 
takes  the  title  of  heir,  or  acts  as  heir  in  an  act  of  record  or  in  pain. 
Acceptance  is  tacit  when  the  heir  does  an  act  which  necessarily 
implies  his  intention  of  accepting,  and  which  he  would  have  no 
right  to  do  except  as  heir.     (C.  779,  789  and  following ;  794.) 

779.  Acts  which  are  done  merely  with  a  view  of  preserving  the 
succession,  or  protecting  it,  or  by  way  of  provisional  management, 
are  not  acts  by  which  the  position  of  heir  is  accepted ;  unless  in 
doing  such  acts  one  has  actually  assumed  the  title  or  position  of 
heir.     (0.  796.) 

780.  If  one  of  several  co-heirs  gives,  sells,  or  transfers  his 
rights  in  a  succession  either  to  a  stranger  or  to  the  rest  of  "the 
co-heirs  or  to  one  of  them,  he  impliedly  accepts  the  succession. 
Both  (1)  the  relinquishment  by  one  of  the  heirs  of  his  rights  in 
favour  of  one  or  more  of  the  co-heirs,  even  when  he  does  so 
without  payment,  and  (2)  the  relinquishment  in  favour  of  all  the 
heirs  indiscriminately  by  one  of  the  heirs  for  value  received, 
operate  as  an  acceptance  of  the  succession.     (C.  778,  785,  1696.) 

781.  When  a  person  to  whom  a  succession  has  accrued  dies  with- 
out having  either  expressly  or  tacitly  disclaimed  or  accepted  it,  his 
heirs  may  accept  or  refuse  it  as  claiming  through  him.  (C.  724, 
784,  790.) 

782.  If  the  heirs  cannot  agree  to  accept  or  disclaim  the 
succession,  then  it  should  be  accepted  subject  to  an  inventory. 
(0.  793  and  foUowing.) 

783.  A  person  of  full  age  cannot  have  his  acceptance  of  a 
succession,  whether  express  or  tacit,  annulled  except  when  he  has 
been  induced  by  fraud  to  accept.  He  can  never  disclaim  on  the 
ground  that  he  has  suffered  damages  by  accepting  except  when  the 
succession  is  absorbed  or  diminished  by  more  than  half  by  a  will 

(t)  There  is  a  general  agreement  among  French  lawyers  that  a  mere  verbal 
acceptance  of  a  succession  is  not  enough. 
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being  discovered,  the  existence  of  which  was  unknown  at  the  time 
of  his  acceptance.  (C.  772,  774,  792  and  following  sections  ;  794, 
802,  1109,  1116,  1235,  1302,  1305,  1313,  1377,  1455.) 

Section  2. 
Of  Disclaiming  a  Succession. 

784.  A  disclaimer  of  a  succession  must  be  express  and  cannot 
be  presumed.  A  succession  can  only  be  disclaimed  at  the  registry 
of  the  Court  of  First  Instance  of  the  district  in  which  the 
succession  opens,  where  a  special  register  for  the  purpose  shall  be 
kept.     (C.  780,  783,  785,  790,  888,  1043  ;  Pr.  997.) 

785.  An  heir  who  disclaims  is  treated  as  if  he  had  never  been 
an  heir  {k).     (C.  777,  778,  845,  1167.) 

786.  The  share  of  a  person  disclaiming  accrues  to  his  co-heirs. 
If  he  is  the  only  person  in  his  degree,  then  the  share  devolves  on 
those  in  the  next  degree.  (C.  780,  781,  785,  1044,  10i^3,  1130, 
1395.) 

787.  No  one  can  succeed  to  a  succession  as  representing  an  heir 
who  has  renounced.  Whether  the  person  disclaiming  is  the  sole 
heir  on  his  degree  or  whether  all  his  co-heirs  disclaim,  children  of 
persons  disclaiming  succeed  in  their  own  right  and  per  capita. 

788.  The  creditors  of  a  person,  who  by  disclaiming  a  succession 
prejudices  their  rights,  can  apply  to  the  Court  to  allow  them  to 
accept  in  his  stead  and  in  his  right  the  succession  as  claiming 
through  the  debtor.  In  such  a  case  the  disclaimer  is  set  aside 
only  for  the  benefit  of  the  creditors  and  up  to  the  amount  of  their 
claims.  The  annulment  does  not  enure  to  the  benefit  of  the  heir 
who  has  disclaimed.     (C.  1167.) 

789.  The  period  of  prescription,  after  which  the  right  of 
accepting  or  repudiating  a  succession  ceases,  is  the  longest  time 
laid  down  for  prescription  in  reference  to  right  to  immovables  (/). 
(C.  777,  2262.) 

790.  Heirs  who  have  disclaimed  may  still  accept  the  succession 
if  they  accept  before  the  period  fixed  for  the  prescription  of  the 

{k)  Thus,  if  an  heir  difldaims  his  rights  as  heir  iu  order  to  taVe  under  the  will  as 
a  legatee,  his  l^any  comes  out  of  the  general  assets  of  the  deceased,  and  does  not 
come  (after  the  assets  have  been  divided  according  to  the  principles  of  succession) 
exclusively  out  of  the  share  falling  to  his  side  of  the  familj. 

(/)  Viz.,  thirty  years,  at  the  end  of  which  time  he  is  treated  a»  if  he  had  never 
been  an  heir  at  all.     (sirey  (1863;,  II.  19  ;  aud  Sirey  (1881),  I.  343.) 
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right  to  accept  has  run,  unless  the  succession  has  already  been 
accepted  by  other  heirs.  Such  right  to  accept  is  also  without 
prejudice  to  any  rights  acquired  by  third  parties  in  the  property 
comprised  in  the  succession  either  by  prescription  or  by  dealings 
(valid  in  law)  entered  into  with  the  curator  of  vacant  estates. 
(C.  462,  1043,  2262.) 

791.  The  succession  of  a  living  person  cannot  be  disclaimed ; 
nor  can  future  rights  which  one  may  have  in  such  a  succession  be 
alienated,  even,  if  the  disclaimer  or  alienation  be  in  a  contract  of 
man-iage.  (C.  125,  128,  711;  1082,  1097,  1130,  llo2,  1304, 
1353,  1389,  1395,  1599,  1600.) 

792.  An  hoir  loses  the  right  of  disclaiming  a  succession  if  he 
has  diverted  or  concealed  any  property  belonging  to  it,  but  con- 
tinues to  be  an  heir  purely  and  simply  notwithstanding  his  dis- 
claimer, and  without  being  able  to  claim  any  share  in  the  things 
diverted  or  concealed.     (C.  801,  14^)0,  1477  ;  P.  379,  380.) 

Section  3. 

Concerning  the  Benefit  of  an  Inventory  and  of  the  Duties  of  an  Heir 
who  has  accepted  with  the  Benefit  of  an  Inventory. 

793.  An  heir  who  makes  the  declaration  that  he  does  not 
intend  to  assume  the  position  of  heir,  except  subject  to  the  benefit 
of  an  inventory,  must  make  such  declaration  at  the  registry  of  the 
first  Court  of  the  arrondissement  wherein  the  succession  opens. 
The  declaration  must  be  entered  in  the  register  kept  for  the  pur- 
pose of  entering  disclaimers.     (C.  1009,  1012  ;  Pr.  997  ;  T.  91.) 

794.  This  declaration  has  no  legal  effect  unless  it  is  preceded 
or  followed  by  a  true  and  accurate  inventory  of  the  property  of  the 
succession  which  must  be  made  in  the  form  laid  down  by  the  laws 
regulating  procedure  and  within  the  time  hereinafter  laid  down. 
(C.  792,  801 ;  Pr.  941  and  foUowing.) 

795.  An  heir  has  three  months  in  which  to  make  an  inventory, 
reckoning  from  the  day  on  which  the  succession  opened.  In 
addition  he  has  forty  days'  time  to  consider  whether  he  will  accept 
or  disclaim.  The  forty  days  begin  to  run  from  the  expiration  of 
the  three  months  given  for  the  inventory  or  from  the  day  that  the 
inventory  was  finished,  if  it  is  finished  before  the  three  months 
have  elapsed.     (C.  797  and  following;  800  ;  Pr.  174.) 

796.  Should,  however,  there  be  perishable  things  in  the 
succession  or  things  expensive  to  keep,  the  heir  may,  as  he  is  a 
person  entitled  to  succeed  to  the  property,  obtain  the  permission  of 
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the  Court  to  sell ;  and  he  cannot  be  presumed  in  consequence 
thereof  to  have  accepted  the  inheritance.  The  sale  must  be 
made  by  a  public  officer  after  giving  the  notices  and  inserting  the 
advertisements  required  by  the  law  as  to  procedure.  (Pr.  945  and 
following  ;  986  and  following.) 

797.  Until  the  time  given  for  the  inventory  and  for  deliberation 
has  expired,  the  heir  cannot  be  forced  to  disclaim  or  accept,  and  no 
judgment  can  be  given  against  him.  If  he  disclaims  either  when 
the  time  expires  or  before,  the  succession  is  liable  for  any  costs  to 
which  he  has  legitimately  been  put  up  to  the  date  of  the  disclaimer. 
(C.  795,  2259 ;  Pr.  174.) 

798.  The  heir,  if  any  action  is  entered  against  him,  may, 
although  the  time  given  to  him  above  has  expired,  apply  to  the 
Court  for  further  time.  The  Court,  after  being  seised  with  the 
question  in  dispute,  may  grant  or  refuse  the  application,  according 
to  the  circumstances.     (C.  880,  1454  ;  Pr.  174.) 

799.  Under  the  circumstances  mentioned  in  the  last  Article,  the 
costs  of  such  action  must  come  out  of  the  succession  if  the  heir 
succeeds  in  showing  good  cause  for  asking  further  time  by  either 
proving  that  he  did  not  know  of  the  death,  or  that  the  time  fixed 
by  law  was  insufficient  owing  to  the  situation  of  the  property  or 
owing  to  disputes  that  had  arisen.  If  he  does  not  show  good 
cause  he  will  have  to  pay  the  costs  thereof  personally.     (C.  797.) 

800.  The  heir,  however,  still  retains  the  right  to  make  an 
inventory  and  claim  to  be  an  heir  with  benefit  of  inventory,  even 
if  the  time  allowed  to  him  by  Art.  795,  and  the  time  given  him  by 
the  judge  under  Art.  798  has  elapsed,  unless  he  has  done  aliunde} 
some  act  as  heir,  or  there  exists  a  judgment  which  is  final  against 
him  condemning  him  to  pay  purely  and  simply  as  heir.  (C.  793 
and  following;  1350  and  following;  Pr.  174.) 

801.  The  heir  who  has  been  guilty  of  concealment  or  who  has 
knowingly  and  fraudulently  omitted  to  include  things  belonging 
to  the  succession  in  the  inventory  forfeits  the  benefit  of  inventory. 
CC.  792,  794,  1460,  1477;  Pr.  988.) 

802.  Benefit  of  inventory  gives  the  following  advantages  to  the 
heir : — (1)  He  is  not  liable  to  pay  the  debts  of  the  succession 
beyond  the  value  of  the  property  he  has  received,  and  can  also 
release  himself  from  payment  of  the  debts  by  abandoning  all  the 
property  of  the  succession  to  the  creditors  and  legatees.  (2)  His 
own  property  is  not  merged  with  that  belonging  to  the  succession, 
and  he  retains  the  right  of  claiming  payment  of  the  debts  due  to 
him  by  the  succession. 
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803.  It  is  the  duty  of  the  heir  with  benefit  of  inventory  to 
administer  the  property  of  the  succession.  He  must  give  an 
account  of  his  administration  to  the  creditors  and  legatees.  His 
property  cannot  be  seized  until  he  is  in  default  (m)  in  rendering  an 
account,  or  when  he  has  given  no  account.  After  the  final 
auditing  of  his  accounts,  his  goods  can  only  be  seized  for  the 
amount  found  due  by  him.  (0.  806,  808,  873,  875,  1130,  1289, 
1290,  1338,  2204 ;  Pr.  527,  533,  944,  995.) 

804.  He  is  only  liable  for  grave  derelictions  («)  in  the  duty  of 
administration.     (C.  1137.) 

805.  He  cannot  sell  the  movables  of  the  succession  except 
through  a  public  officer  (o)  by  auction,  after  having  put  up  the 
usual  public  notices.  If  he  produces  the  movables  in  their 
original  state,  he  is  only  liable  for  depreciation  or  deterioration 
caused  by  his  negligence.  (C.  796 ;  Pr.  945  and  following 
section  ;  986  and  following  section.) 

806.  He  cannot  sell  the  immovables  except  by  complying  with 
the  rules  laid  down  in  the  laws  as  to  procedure  (/?).  He  must  pay 
over  the  price  to  mortgagees  who  have  given  him  notice  of  their 
claims.     (Pr.  987,  991.) 

807.  He  is  bound  to  give  good  and  solvent  security,  if  the 
creditors  or  any  other  persons  interested  in  the  succession  require 
him  to  do  so,  for  the  value  of  the  movables  included  in  the  inven- 
tory and  for  the  balance  of  the  proceeds  of  the  immovables  not 
paid  over  to  the  mortgagees.  If  he  fails  to  do  so,  the  movables 
must  be  sold  and  the  proceeds  thereof  paid  into  Court  together 
with  the  balance  of  the  proceeds  of  the  immovables  not  paid  over 
to  the  creditors,  for  the  purpose  of  paying  off  the  claims  on  the 
succession.     (C.  2040  ;  Pr.  517,  992  and  following.) 

(»j)  Persons  who  are  liable  to  account  are  not  in  default  until  the  judgo  has  fixed 
a  time  in  which  they  must  render  the  account,  and  that  time  has  expired  without 
the  account  having  been  rendered.  (Laurent,  Vol.  X.  sect.  182,  and  see  Art.  530 
of  the  Code  de  Procedure.) 

(w)  Equivalent  to  fraud.  (Laurent,  Vol.  XVI.  222.)  The  grave  derelictions  of 
duty  referred  to  by  this  Article  are  not  only  a  total  want  of  foresight,  but  such  as 
the  heir  does  not  make  in  the  management  of  his  own  affairs.  (Dalloz,  note  2  to 
this  Article.) 

(o)  By  the  term  "public  officer"  is  understood  auctioneers  (who  are  specially 
appointed  by  the  Government),  notaries,  bailiffs,  registrars,  and  the  "courtiers  de 
commerce  "—commercial  brokers.  (See  Clerc,  Traite  du  Notarial,  Vol.  III.  p.  430, 
ed.  1880.) 

{p}  The  Code  de  Procedure  provides  that  the  heir  shall  petition  the  President  of 
the  Court  of  First  Instance  for  permission  to  sell,  and  after  the  property  has  been 
valued  by  an  expert  nominated  by  the  Court  and  the  Procureur  has  stated  his  views 
thereon,  the  Court  may  order  a  sale.  The  price  obtained  then  goes  first  to  any 
creditors  according  to  their  priorities. 
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808.  If  any  of  the  creditors  have  given  formal  (q)  notice  of  their 
claim,  the  heir  with  benefit  of  inventory  can  only  pay  the  debts 
in  the  order  and  the  way  the  judge  directs.  If  no  creditors  have 
given  such  a  formal  notice,  the  heir  pays  the  creditors  and  the 
legatees  as  they  appear.  (C.  80<»,  2093,  2166;  Pr.  656,  751,  775, 
990.) 

809.  Creditors  who  have  not  given  formal  notice  of  their  claims 
and  who  do  not  appear  until  the  account  has  been  passed  and  the 
balance  has  been  paid,  have  only  a  claim  agaiust  the  legatees.  In 
either  case  {r)  the  claim  is  barred  at  the  end  of  three  years  counting 
from  the  day  the  accounts  have  been  passed  and  the  balance  paid. 
(C.  1020,  1024;  Pr.  995.) 

810.  The  costs  of  putting  on  the  seals  of  the  Court,  of  the 
inventory,  and  the  account  come  out  of  the  succession.  (C.  797, 
2101.) 


Repealed  by 

implication 

by  Seychelles, 

Ord.  7  of 

1892, 

sects.  11—18. 

For  Mauritius 
by  Mauritius, 
9  of  1890, 
sects.  12—19. 


Seotion  4. 
Of  Vacant  Successions. 

811.  A  succession  is  held  to  be  vacant  if,  at  the  expiration  of 
the  time  given  by  law  to  make  an  inventory  and  to  deliberate 
whether  the  succession  will  be  accepted  or  disclaimed  no  one  has 
claimed  the  succession,  or  if  there  is  no  known  heir,  or  if  the  heirs, 
who  are  known,  have  disclaimed.  (C.  784,  7y3,  795,  :^258 ; 
Pr.  998.) 

812.  A  curator  is  nominated  by  the  Court  of  First  Instance  of 
the  arrondissement  in  which  the  succession  opened  either  on  the 
petition  of  the  pei-sons  interested  therein  or  on  that  of  the  Procureur 
of  the  Republic. 

813.  The  first  duty  of  a  curator  of  a  vacant  estate  is  to  find  out 
what  it  consists  of  by  taking  an  inventory.  He  exercises  and 
enforces  all  the  rights  appertaining  thereto.  He  defends  it  against 
the  claims  made  upon  it.     He  manages  it  subject  to  the  duty  of 


{q)  One  would  have  expected  thnt  something  in  the  nature  of  a  caveat  would  have 
beeu  required,  but  there  seems  to  be  a  general  agreement  that  any  notice  is  sufficient 
which  shows  the  creditor  insists  upon  his  right  to  payment.  The  result  is  that  if 
there  is  no  such  formal  notic?  the  heir  may  pay  those  who  come  forward  first  in 
full,  although  the  result  may  be  that  others  only  get  a  dividend.  (See  Laurent, 
Vol.  X.  sects.  157  and  1.58.) 

(r)  Fuzier- Hermann  thinks  that  the  words  "  dauc  I'nn  et  I'autre  cas"  (in  either 
jase)  were  inserted  by  mistake  and  mean  nothing.  Laurent  is  unable  to  explain 
what  they  refer  to.  but  points  out  that  the  draft  Article  gave  a  right  to  claim  against 
creditors  who  had  beeu  paid  in  lull,  and  this  right  had  somehow  dropped  out  of  the 
final  text.     (See  Laurent,  Vol.  X.  Arts.  163,  168.) 
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paying  into  the  hands  of  the  receiver  of  the  office  which  manages 
the  Royal  estates  any  cash  which  forms  part  of  the  succession  as 
well  as  the  price  of  any  rnovables  or  immovables  sold  in  order  to 
preserve  the  rights  of  the  persons  to  whom  it  belongs,  and  subject 
to  the  duty  of  rendering  an  account  to  them. 

814.  The  provisions  of  sect,  3  of  this  chapter  as  to  the  form  of 
inventory,  as  to  the  mode  of  management,  and  as  to  the  accounts 
which  the  heir  with  benefit  of  inventory  has  to  render,  apply  also 
to  curators  of  vacant  estates.  (C.  794,803  and  following;  808  and 
following;  Pr.  1002.) 

Chapter  VI. 
Of  Partition,  and  of  ihu  Duty  to  bring  into  Hotchpot. 

Section  1. 
Of  Partitions,  and  the  Way  they  are  effected. 

815.  No  one  can  be  compelled  to  own  anything  undividedly, 
and  a  division  can  always  be  demanded  notwithstanding  any 
prohibition  or  any  agreements  to  the  contrary.  It  is  lawful, 
however,  to  agree  not  to  proceed  to  a  partition  for  a  limited  time. 
Such  an  agreement  is  not  enforceable  for  more  than  five  years,  but 
it  may  be  renewed.  (C.  578,  621,  686,  724,  827,  116d,  1178, 
1184,  1226,  1871;  Pr.  966.) 

816.  A  partition  can  be  demanded  even  though  one  of  the  co-heirs 
has  had  the  undivided  enjoyment  of  a  part  of  the  property  of  the 
succession,  if  there  has  been  no  legal  partition  or  sufficient  posses- 
sion to  have  acquired  a  right  thereto  by  prescription.  (C.  814, 
815,  818,  1338,  1818,  2228,  2229,  2236,  2244,  2262.) 

817.  A  partition  action  can  be  brought  on  behalf  of  minor  co- 
heirs, or  of  interdicted  persons  by  their  guardian,  if  he  is  specially 
authorized  for  the  purpose  by  a  family  council.  The  right  to 
bring  a  partition  action  on  behalf  of  absent  co-heirs  can  be 
exercised  by  the  relatives  who  have  been  put  into  possession  by 
the  Court.     (C.  113,  125,  465,  838,  882  ;  Pr.  968  and  foUowing.) 

818.  A  husband  may,  without  making  his  wife  a  co-plaiutiff, 
bring  a  partition  action  with  respect  to  movables  or  immovables 
coming  to  her  which  fall  into  the  community.  With  respect  to 
tilings  which  do  not  fall  into  the  community,  a  husband  cannot 
bring  a  partition  action  without  making  her  a  co-plaintiff.  If  he 
has  a  right  to  the  usufruct  of  her  property,  he  can  only  ask  for 
a  temporary  partition.     The  persons  who  are  co-heirs  with  the 
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Amended  by 
Mauritius, 
Ord.  2  of 
1890,  Art.  3. 


wife  cannot  bring  an  action  for  a  permanent  partition  without 
making  both  the  husband  and  wife  parties.  (C.  215,  217,  1428, 
1531,  1549.) 

819.  If  all  the  heirs  are  present  and  of  age  it  is  not  necessary 
to  have  the  seals  of  the  Court  affixed,  but  the  partition  may  take 
place  in  whatever  form  and  maUner  the  persons  interested  think 
proper.  If  all  the  heirs  are  not  present,  or  if  some  of  them  are  not 
of  age  or  are  interdicted  persons,  the  seals  ought  to  be  affixed  as 
soon  as  possible,  either  at  the  request  of  the  heirs,  either  on  the 
application  of  the  Procureur  of  the  Republic  attached  to  the  Court 
of  First  Instance,  or  on  his  own  motion  by  the  justice  of  the 
peace  of  the  arrondissement  in  which  the  succession  opens. 
(C.  1031  ;  Pr.  907  and  following;  985.) 

820.  Creditors  can  also  demand  that  the  seals  of  the  Court 
should  be  affixed  if  they  have  taken  out  a  writ  of  execution,  or  by 
leave  of  the  judge.     (C.  821  ;  Pr.  909.) 

821.  When  the  seals  have  been  affixed,  any  creditor  can  enter 
a  caveat  (s)  to  their  being  removed ;  although  he  may  not  have 
taken  out  a  "writ  of  execution  or  obtained  the  permission  of  the 
judge  to  have  the  seals  affixed.  The  formalities  required  for  the 
removal  of  the  seals  are  regulated  by  the  laws  as  to  procedure. 
(Pr.  925  and  following  ;  941  and  following.) 

822.  Partition  actions  and  disputes  arising  in  the  course  of  a 
partition  must  be  brought  before  the  Court  of  the  place  in  which 
the  succession  opened.  It  is  through  this  Court  that  the  property 
is  sold  publicly  by  auction  (licitation).  All  requests  that  the  other 
parties  to  the  succession  should  be  forced  to  guarantee  any  lots 
must  also  be  brought  before  this  Court,  as  well  as  all  applications 
to  rescind  a  partition.  (C.  110,  770,  784,  793,  887,  1686  ;  Pr.  50 
—53,  59,  996.) 

823.  If  one  of  the  co-heirs  refuses  to  agree  to  a  partition,  or 
disputes  arise  as  to  the  manner  of  making  a  partition,  or  as  to  the 
manner  of  finishing  a  partition,  the  Court  will  adjudicate  thereon 
summarily ;  or,  if  it  thinks  proper,  remit  the  partition  to  one  of 
the  judges,  on  whose  report  it  will  decide  the  disputes.  (Pr.  404 
and  following  sections  ;  969.) 

824.  A  valuation  of  the  immovables  must  be  made  by  experts 
chosen  by  the  parties  concerned,  or  if  they  should  refuse  to  choose 


(»)  The  object  of  entering  such  a  caveat  is  to  prevent  the  seals  being  removed, 
except  in  the  presence  of  the  person  entering  the  caveat,  or  without  giving  him 
notice  so  that  the  necessary  steps  may  be  taken  to  preserve  his  rights. 


Amendf^ 
Mauri  tiuH, 
Ord.  2  of 
1890,  Art.  11. 
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an  expert,  by  an  expert  chosen  by  the  Court.  The  report  of  the 
experts  must  explain  the  basis  on  which  the  valuation  proceeded. 
It  must  say  whether  the  things  valued  can  be  conveniently  divided, 
and  in  what  way ;  and  fix,  in  case  of  partition,  the  shares  which 
could  be  made  thereof  and  value  of  each  of  them.  (P.  302  and 
following ;  969  and  following  sections.) 

825.  The  valuation  of  the  movables,  if  no  valuation  has  been 
made  in  a  formal  inventory,  must  be  made  by  persons  who  are 
experts,  who  must  put  the  true  value  on  them  without  any 
addition  (t).     (C.  868  ;  Pr.  943.) 

826.  Every  one  of  the  co-heirs  has  a  right  to  have  his  share  of 
the  movables  and  immovables  in  the  state  that  they  exist  in  the 
succession.  But  if  there  axe  creditors  who  have  a  right  to  seize  or 
who  have  entered  a  caveat,  or  if  the  majority  of  the  co-heirs  think 
a  sale  necessary  to  pay  off  the  debts  and  liabilities  of  the  succession, 
then  the  movables  shall  be  sold  publicly  in  'the  ordinary  way. 
(Pr.  617  and  following  sections ;  945  and  following  sections.) 

827.  If  the  movables  cannot  be  conveniently  divided  they  must 
be  sold  by  auction  before  the  Court.  If,  however,  all  the  parties 
are  of  age,  they  can  agree  that  the  auction  should  take  place  in 
presence  of  any  notary  whom  they  may  agree  upon.  (C.  819, 826, 
831,  882,  1 166,  1686  ;  Pr.  953,  969  and  foUowing  sections.) 

828.  After  the  movables  and  immovables  have  been  valued  and 
sold,  the  judge  to  whom  the  matter  has  been  remitted  will,  when 
necessary,  send  the  parties  before  the  notary  agreed  upon  by  the 
parties,  or  else  before  a  notary  appointed  by  him.  An  account  is 
taken  before  this  official  of  what,  if  anything,  the  persons  sharing 
owe  one  another;  he  ascertains  what  things  foi-m  the  general 
assets  of  the  deceased,  and  divides  the  assets  into  lots,  and  arranges 
what  has  to  be  paid  to  each  of  the  persons  sharing.    (Pr.  969,  976.) 

829.  Each  {u)  co-heir  must  return  to  the  succession  any  gifts 
made  him  by  the  deceased  and  any  sums  which  he  may  owe  the 
deceased,  in  accordance  with  the  rules  hereinafter  laid  down. 
(C.  843  and  following.) 

830.  If  the  actual  things  are  not  returned  into  the  succession 
the  other  co-heirs  have  a  right  first  to  take  an  amount  equivalent  to 
their  value  out  of  the  general  assets  of  the  succession  before  sharing. 

(t)  "  Cme  " — i.e..  an  addition  which  was  usually  a  quarter  added  on  to  the  troe 
value  by  the  experts  to  protect  themselves  against  an  action  for  undervaluing.  (See 
note  in  Demol^mbe's  Treatise  on  Minority,  Vol.  I.,  to  sect.  546.) 

(u)  This  rule  applies  only  to  an  intestate  succession,  and  not  to  the  oaae  where  the 
deceased  has  made  a  will.     (Laurent,  Vol.  X.  sect.  666.) 

W.  I* 
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Of  .for  law  in 

Seychelles  and 

Mauritius, 

Mauritius, 

Ord.  19  of 

1868, 

sect.  115,  and 

Mauritius, 

Ord.  2  of 

1890,  Art.  24. 


Amended  by 
Mauritius, 
Ord.  2  of 
1890,  Art.  3. 


The  things  so  first  taken  out  of  the  general  mass  of  the  succes- 
sion must  he  things,  as  far  as  possible,  of  the  same  nature,  quality 
and  goodness  as  the  things  which  have  not  been  brought  in  their 
original  state  into  the  succession.  (C.  828  and  following;  836, 
865  ;  Pr.  976  and  following.) 

831.  After  these  things  have  first  been  taken  out  of  the  succes- 
sion, as  many  equal  lots  aa  there  are  co-heirs,  or  branches  sharing 
as  co-heirs,  are  formed  out  of  what  remains  of  the  assets.    (Pr.  978.) 

832.  In  forming  and  making  up  the  several  lots,  cutting  up 
properties  and  dividing  businesses  must  be  avoided  as  far  as 
possible.  It  is  desirable  that  each  lot  shall,  if  possible,  be  com- 
posed of  the  same  amount  of  movables,  immovables,  and  of  rights 
and  securities  of  about  the  same  kind  and  value.  (C.  b2fi,  866, 
872,  1220.) 

833.  Thfi  inequality  of  lots  in  kind  may  be  made  up  by  a 
payment  (r),  eithef  by  way  of  annual  payment  or  in  cash,  to 
equalize  the  lots.     (C.  2103,  pai-.  3  ;  2109.) 

834.  The  lots  should  be  made  by  one  of  the  co-heirs,  if  the 
co-heirs  can  agree  on  one  of  their  number,  and  if  the  person  so 
chosen  agrees  to  undertake  the  task.  Otherwise  the  lots  must  be^ 
made  by  an  expert  nominated  by  the  judge  who  is  appointed  to 
look  after  the  matter.  The  lots  are  then  drawn  for.  (C.  826,  827, 
833,  835 ;  Pr.  975,  978,  982  and  following  sections.) 

835.  Each  person  entitled  to  share  has  a  right  to  object  to 
the  way  the  lots  have  been  formed  before  the  lots  have  been 
drawn  for. 

836.  The  rules  laid  down  as  to  the  manner  in  which  the  assets 
are  to  be  divided  must  also  be  observed  in  the  sub-division  which 
has  to  be  made  as  between  branches  which  are  entitled  to  share. 
(C.  815  and  following  ;  840  ;  Pr.  966  and  following.) 

837.  If  any  disputes  arise  in  course  of  the  proceedings  before 
the  notary,  the  notary  must  draw  up  a  memorandum  of  the 
difficulties  which  have  arisen  and  of  what  each  of  the  pai-ties  say, 
and  send  the  parties  before  the  judge  appointed  to  superintend 
the  partition ;  in  other  respects  the  procedure  laid  down  by  the 
laws  as  to  procedure  shall  be  followed.     (Pr.  977  ) 

1838.  If  all  the  co-heirs  are  not  present,  or  if  some  of  them  are 
interdicted  persons  or   minors   (even  though  the  latter  may  be 

(f>)  The  word  "boot,"  A. -Sax.  b6t,  exactly  translates  the  French wgrd  "  retour," 
bat  it  is  so  rare  that  I  am  afraid  of  using  it,  though  common  enough  in  the  phrase 
"  to  boot." 
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emancipated),  the  partition  must  take  place  before  the  Court  in 
accordance  with  Art.  81!>  and  those  following,  up  to  and  including 
the  preceding  Article.  If  any  of  the  minors'  interests  are  adverse 
in  the  partition,  a  special  and  separate  guardian  must  be  given  to 
each.     (C.  U^  465  and  following;  481,  484,  509  ;  Pr.  975,  984.) 

839.  When  a  sale  by  auction  is  necessary  under  the  circum- 
stances mentioned  in  the  last  Article,  the  sale  must  take  place 
before  the  Court,  and  the  formalities  laid  down  as  to  the  alienation 
of  the  property  of  minors  must  be  complied  with.  Strangers  are 
always  allowed  to  bid.  (C.  1686  and  following:  Pr.  953,  969, 
972.) 

840.  Partitions  made  in  accordance  with  the  rules  laid  down 
above  are  final,  whether  made  by  guardians  authorized  thereto  by 
a  family  council,  or  by  emancipated  minors  assisted  by  their 
curators,  or  whether  such  sales  have  been  effected  in  the  name 
of  absent  persons  or  in  that  of  persons  who  are  not  present. 
Partitions  are  only  provisional  when  these  rules  have  not  been 
observed.     (C.  466,  1314.) 

841.  Any  person  who  is  not  an  heir  can  be  prevented  by  the 
co-heirs  or  any  one  of  them  from  taking  part  in  the  partition, 
even  though  he  may  be  related  to  the  deceased,  although  he  is 
a  person  to  whom  a  co-heir  has  transferred  his  right  to  the 
succession,  by  the  co-heirs  repaying  him  the  amount  he  paid  for 
such  transfer.     (C.  756,  1699,  1705.) 

842.  After  the  partition,  each  of  the  persons  sharing  should 
be  handed  over  the  documents  of  title  of  the  things  falling  to 
him.  The  title-deeds  of  a  property  which  has  been  divided 
belong  to  the  person  who  has  the  largest  share,  subject  to  the 
duty  of  assisting,  when  asked  to  do  so,  therewith  such  of  the 
persons  who  shared  with  him  as  are  interested  in  the  property. 
Title-deeds  affecting  the  whole  inheritance  must  be  handed  over 
to  the  person  whom  all  the  heirs  select  for  the  purpose  of 
holding  them,  subject  to  the  obligation  of  assisting  therewith  those 
sharing  the  succession  with  him  whenever  called  upon  to  do  so. 
If  there  is  any  difficulty  about  choosing  such  person,  the  judge 
will  choose  him. 

Section  2. 
Of  the  Duty  to  bring  into  Hotchpot. 

843.  (Law,  24th  March,  189«.)— All  heirs,  even  when  they 
ai-e  heirs  with  benefit  of  inventory,  must,  if  they  share  in  a  succes- 
sion, return  to   their    co-heirs   (briug  into  hotchpot)   everything 

l2 
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given  them  hy  the  deceased  by  way  of  a  donation  inter  vivos.  This 
rule  applies  whether  the  gift  has  been  made  direct  or  by  inter- 
posing a  third  party.  None  of  the  deceased's  gifts  can  be  retained 
unless  such  gifts  were  expressly  made  by  way  of  addition  to  his 
share  (x),  and  excluded  from  being  reckoned  part  of  his  share,  or 
with  a  clause  exempting  him  from  returning  such  gift  (bringing 
it  into  hotchpot). 

Legacies  made  to  an  heir  are  presumed  to  be  made  as  additional 
to  and  beyond  his  share  unless  the  testator  has  expressed  a  contrary 
intention,  in  which  case  the  legatee  can  only  claim  his  legacy  by 
taking  less  (as  heir).  (C.  129,  845,  852,  853,  858,  888,  889,  894, 
918,  919,  922,  96H,  1341,  1573.) 

844.  (Law,  24th  March,  1898.)— An  heu',  claiming  his  share 
in  a  succession,  can  only  retain  gifts  or  claim  legacies  which  are 
made  by  way  of  addition  to  and  not  to  be  reckoned  as  part  of  his 
share  as  heir  up  to  the  value  of  the  portion  of  the  property  which, 
by  law,  the  deceased  could  have  disposed  of.  Any  excess  must  be 
returned.     (C.  913,  920  and  following.) 

845  (//).  An  heir  who  disclaims  a  succession  may,  however, 
retain  a  gift  infer  vivos  or  claim  a  legacy  up  to  the  amount  of  the 
portion  which  the  deceased  could  dispose  of  by  law.  (C.  785,  790, 
795,  843,  913  and  following ;  919.) 

846.  The  donee  of  a  gift  inter  vivos  is  also  bound  to  return  the 
gift  into  the  succession  if,  though  not  a  presumptive  heir  at  the 
time  when  the  gift  was  made,  he  is  an  heir  when  the  succession 
opens,  unless  the  donor  has  exempted  him  from  doing  so.    (C.  919.) 

847.  Grifts  and  legacies  given  to  the  son  of  a  person  who 
happens  to  be  an  heir  at  the  time  when  the  succession  opens  are 
always  assumed  to  be  given  exempt  from  return  (hotchpot),  and 
the  donee's  father  is  not  obliged,  on  becoming  an  heir  of  the 

{x)  Under  Art.  913  a  person  has  not  the  right  of  d'sposing  of  all  his  property, 
either  inter  vivos  or  by  will,  if  he  has  either  legitimate  or  illegitimate  (acknowledged) 
children.  The  property  is  divided  into  two  parts  under  that  Article — that  reserved 
to  the  children  and  that  which  he  can  dispose  of.  Art.  843  presumes  that  the 
deceased  wished  the  persons  who  are  by  law  heirs  (not  legatees),  and  inherit  as 
such,  should  share  equally.  Therefore  it  obliges  an  heir  taking  his  share  under 
the  law  of  the  succession  to  bring  into  hotchpot  any  gift  he  has  received  during 
the  lifetime  of  the  person  to  whose  succession  he  is  an  heir.  If  the  gift  is  made 
by  way  of  "  preciput  "  (addition)  and  "  hors  part,"  not  to  be  reckoned  as  part  of 
the  share  of  the  donee,  it  comes  out  of  the  part  of  the  property  of  which  the 
deceased  had  the  disposal.     The  presumption  is  otherwise  if  the  gift  is  by  will. 

(y)  This  Article  enables  the  heir  (when  not  released  from  bringing  into  hotchpot), 
if  he  thinks  it  will  be  more  advantageous,  to  keep  the  gift  or  accept  the  legacy,  as 
the  case  may  be,  by  disclaiming  his  rights  as  heir,  and  so  avoid  bringing  the  gift 
or  legacy  into  hotchpot.  Otherwise  he  would  have  to  return  them  to  the  succession, 
and  would  be  a  loser  if  the  amount  of  the  gift  or  legacy  exceeded  his  share  as  heir. 
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donot,  to  return  them  into  the  succeesion  (bring  the  same  into 
hotchpot).     (C.  857,  919.) 

848.  Similarly,  a  son  on  his  becoming  an  heir  to  the  succession 
of  the  donor  in  his  own  right  {i.e.,  not  as  representing  his  father), 
is  not  bound  to  return  to  the  succession  (bring  into  hotchpot)  a 
gift  made  to  his  father,  even  though  he  has  accepted  the  father's 
succession.  If  the  son,  however,  is  only  an  heir  by  representation 
(in .right  of  his  father),  he  must  return  (bring  into  hotchpot)  the 
gift  which  was  made  to  his  father  ;  and  this  is  so  even  if  he  has 
disclaimed  his  father's  succession.     (C.  739,  857.) 

849.  A  gift  inter  nms,  or  a  legacy  left  to  either  the  husband  or 
wife  of  a  person  who  is  an  heir,  is  presumed  to  be  exempted  from 
return  (hotchpot).  If  the  gift  or  legacy  is  made  to  a  husband 
and  wife  jointly,  one  of  whom  is  an  heir,  the  gift  or  legacy  is 
brought  back  as  to  half  into  the  succession  (in  hotchpot).  If  it  is 
made  to  the  husband  or  wife  who  is  an  heir,  then  such  gift  or 
legacy  must  be  brought  back  into  the  succession  in  its  entirety. 
(C.  857,  1350.) 

850.  The  duty  to  return  a  gift  into  the  succession  (bring  into 
hotchpot)  only  applies  in  respect  to  the  succession  of  the  donor. 
(C.  843,  850,  857,  865,  882,  1469,  1474,  1492,  2093,  2094.) 

851.  A  return  into  the  succession  must  be  made  of  that  which 
has  been  employed  in  the  setting  one  of  the  co-heirs  up  in  life 
or  of  what  was  expended  in  paying  such  co-heir's  debts.  (C.  849, 
851,  855,  868,  1573.) 

852.  A  return  to  the  succession  has  not  to  be  made  in  respect 
of  the  following  expenses,  viz.,  cost  of  feeding,  support  generally, 
education,  apprenticeship,  the  ordinary  expenses  of  a  military 
outfit,  wedding  expenses,  and  customary  presents.     (C.  203,  M09.) 

853.  The  same  rule  applies  to  any  advantages  that  an  heir  has 
been  able  to  derive  from  a  contract  entered  into  with  the  deceased, 
if  it  was  not  entered  into  for  the  purpose  of  indirectly  benefiting 
him.     (C.  918,  922,  1099,  1525.) 

854.  On  the  same  principle  no  return  is  due  in  respect  of  a 
bond  fide  (viz.,  not  in  fraud  of  the  other  heirs)  partnership  between 
the  deceased  and  one  of  his  heirs,  provided  the  conditions  of  the 
partnership  have  been  regulated  by  an  instrument  drawn  up  before 

a  notary.     (C.  843,  849,  893,  894,  989,  1317.) 

855.  No  return  is  due  in  respect  of  a  building  which  has 
perished  when  the  donee  was  not  to  blame  for  it  doing  so.    (0. 1302.) 
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856.  No  return  has  to  be  made  in  respect  of  the  produce  of,  or 
the  interest  received  from,  things  that  have  to  be  returned  (brought 
into  hotchpot)  except  such  produce  as  has  grown  or  the  interest 
as  has  accrued  since  the  date  of  the  opening  of  the  succession. 
(C.  843,  928,  1936.) 

857.  The  duty  to  return  only  exists  as  between  co-heirs.  The 
duty  to  make  any  return  (bring  anything  into  hotchpot)  does  not 
exist  as  respects  legatees  or  creditors  of  the  succession.     (C.  843.) 

858.  Return  can  be  made  either  by  bringing  back  the  actual 
things  given  or  by  taking  less.     (C.  865,  869.) 

859.  As  to  immovables,  there  is  an  absolute  right  to  insist  upon 
the  actual  immovables  themselves  being  brought  back  into  the 
succession  when  the  immovables,  the  subject-matter  of  the  gift, 
have  not  been  alienated  by  the  donee,  and  if  the  succession  does 
not  comprise  immovables  of  similar  value  with  which  approxi- 
mately similar  lots  could  be  formed  for  the  other  co-heirs. 
(C.  865.) 

860.  Return  has  only  to  be  made  by  way  of  taking  less  when 
the  immovable  has  been  alienated  by  the  donee  before  the  date  of 
the  opening  of  the  succession.  Return  must  be  made  in  respect  of 
what  was  the  value  of  the  immovable  on  the  date  of  the  opening 
of  the  succession. 

861  (-).  But  in  either  case,  in  ascertaining  the  value  of  the 
immovable,  the  donee  must  be  allowed  any  sums  spent  thereon 
which  increased  its  value  at  the  time  of  the  partition.     (C.  867.) 

862.  An  allowance  must  also  be  made  to  him  in  respect  of  the 
necessary  expenses  [a)  he  has  been  put  to  to  preserv^e  the  property, 
even  though  the  property  may  not  be  improved  thereby.  (C.  864, 
867.) 

863.  The  donee  must,  for  his  part,  account  for  any  damages  or 
deterioration  resulting  from  an  act  of  commission  or  omission  (Z») 

(z)  The  theory  is  that  the  donee  is  only  owner  until  the  happening  of  an  event, 
viz.,  the  opening  of  the  succession,  when  the  property  reverts  back  to  the  donor's 
succession  it  he  wishes  to  share  as  heir.  He  is  therefore  liable  for  any  damage  the 
property  has  received  while  in  his  pos^ssion,  and  entitled  to  claim  for  anything 
spent  on  it. 

(a)  Diiranton  and  other  commentators  think  only  structural  repairs  are  included, 
not  those  of  ordinary  wear  and  tear,  which  shouW  be  met  out  of  the  rents. 

{b)  I  have  not  been  able  to  translate  otherwise  the  three  terms,  ' '  ou  par  son 
fait.  DO  par  sa  faute  et  negligence."  The  word  "negligence"  here  seems  to 
be  tautological  or  else  vituperative,  for  the  other  words,  "ou  par  son  fait,  ou  par 
sa  faute"  seem  to  include  commissions,  omissions,  breaches  of  duty  where  active 
or  passive,  unless  they  refer  exduaively  to  acts  of  other  persons  which  he  is 
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oil  his  part  whereby  the  value  of  the  property  is  diminished. 
(C.  1382  and  following.) 

864.  When  the  immovable  property  has  been  alienated  by  the 
donee,  a  similar  allowance  must  be  made  for  improvements  made 
or  waste  committed  by  the  new  owner  in  accordance  with  prin- 
ciples laid  down  in  the  three  preceding  Articles  (c). 

865.  When  the  actual  things  or  property  are  returned  they 
become  part  of  the  general  assets  of  the  succession  free  of  and  not 
subject  to  any  charges  which  have  been  created  thereon  by  the 
donee.  Any  creditors,  however,  having  a  mortgage  thereon  may 
intervene  in  the  partition  and  object  that  the  return  is  made  in 
fraud  of  their  rights.     (C.  882,  1167,  2125.) 

866.  Whenever  the  gift  of  an  immovable  which  has  been  made 
to  an  heir  with  a  clause  exempting  him  from  bringing  it  into 
hotchpot  exceeds  the  portion  of  property  alienable  by  law,  then  the 
portion  which  is  in  excess  must  be  returned  in  its  actual  state 
whenever  the  portion  of  such  gift  which  is  in  excess  can  be  con- 
veniently cut  off.  If  this  cannot  be  conveniently  done  and  the 
portion  in  excess  is  more  than  half  th^  value  of  the  immovable 
property,  the  donee  must  bring  the  whole  property  into  hotchpot 
with  a  right  of  taking  first  out  of  the  general  assets  a  sum  equal  in 
value  to  the  portion  that  the  testator  could  alienate.  When  the 
portion  of  his  property  which  the  donor  had  a  right  to  alienate 
exceeds  the  half  of  the  value  of  the  immovable  property,  then  the 
donee  can  exclude  the  whole  of  the  immovable  property  from  the 
succession,  subject  to  the  obligation  of  taking  so  much  less,  and  he 
has  to  compensate  his  co-heirs  either  in  money  or  else  in  some  other 
way.     (0.  832,  844,  913  and  foUowing  ;  91H,  924.) 

867.  A  co-heir  who  returns  the  actual  immovable  into  the 
succession  can  retain  possession  of  it  until  he  has  been  actually 
repaid  any  sums  due  to  him  for  expenses  incurred  and  improve- 
ments.    (C.  861.) 

868.  Movables  are  only  returned  (brought  into  hotchpot)  by 
taking  less,  not  in  kind.     The  return  is  made  on  the  footing  of 

responsible  for  by  negligent  supervision.  ^See  Demolombe,  Traits  des  Successions, 
Vol.  IV.  sect.  498  ;  and  see  also  the  Articles  referred  to  at  end  of  Article,  viz., 
Art.  1382  and  following  Articles.) 

(c)  The  theory  being  that  as  the  donee  had  no  right  to  sell  it  as  against  his 
co-heirs,  they  are  entitled  to  have  the  value  of  the  property  (although  it  has 
passed  into  the  hands  of  a  third  party)  accounted  for  wheu  calculating  the  donee's 
share  in  the  succession.  The  date  at  which  such  value  is  taken  is  the  opening  of 
the  succession,  when  it  may  have  increased  or  decreased  in  value,  not  the  prioe  be 
obtained  for  it.     (See  Demolombe,  Vol.  IV.  Traite  des  Successions,  par.  620.) 
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their  value  at  the  time  of  the  gift,  and  by  taking  as  a  basis  the 
valuation  annexed  to  the  instrument  of  gift.  If  there  is  no  such 
valuation,  then  according  to  a  value  put  thereon  by  an  expert,  such 
valuation  being  the  true  price  without  addition  {d).     (C.  825,  948.) 

869.  Money  which  has  been  given  is  brought  back  into  hotchpot 
by  taking  a  smaller  share  of  the  money  found  va.  the  succession. 
If  the  donee's  share  of  the  money  is  not  sufficient  he  can  avoid 
bringing  money  into  hotchpot  by  giving  up  movables  up  to  the 
amount.  If  there  are  no  movables,  then  by  giving  up  immovables 
to  the  succession.     (C.  868.) 

Section  3. 
Of  the.  Payment  of  the  Debts  of  the  Succession. 

870.  The  co-heirs  are  bound  to  contribute  inter  se  to  the  pay- 
ment of  the  debts  and  liabilities  of  the  succession  in  proportion  to 
the  share  falling  to  them  as  heirs  which  each  takes  out  of  the 
succession.     (C.  802,  873,   1017,  1202,  1220,  1221,  1233,  1476, 

20s3.) 

871.  A  legatee  to  whom  a  definite  fraction  of  the  general 
assets  (d  titre  universel)  (e)  has  been  left  contributes  to  the 
payment  of  the  debts  and  charges  in  proportion  to  the  share  he 
receives  from  the  succession.  A  person  to  whom  a  special  legacy 
'ylegataire  partieulier)  has  been  left  is  not  liable  for  debts  except  for 
money  secured  by  a  mortgage  on  any  immovable  which  may  have 
been  left  to  him  as  a  legacy.    (C.  802, 808, 1009, 1012,  1024,  2114.) 

872.  Whenever  an  annual  charge  has  been  made  payable  out 
of  any  immovable  belonging  to  a  succession,  and  such  charge  has 
been  secured  by  mortgage  affecting  definite  property,  then  any  of 
the  co-heirs  can  require  such  rent  charges  to  be  redeemed  and  the 
immovables  to  be  freed  therefrom  before  any  lots  are  formed  {/). 
If  the  co-heirs  elect  to  divide  the  succession  as  it  is,  then  the 
immovable  which  is  burdened  with  the  charge  shaU  be  valued  in 
the  same  manner  as  the  other  immovables,  but  the  capital  value 
of  the  rent  shall  be  deducted  from  its  value.    The  heir  to  whose 

(d)  See  note  to  Art.  825. 

{e)  This  provision  is  generallj  understood  to  include  "  legs  universel."  (See  also 
(Arts.  1003 — 1009)  Fuzier-Hermann's  notes  on  this  Article,  and  the  note  to 
Art.  610.) 

(/)  Laurent,  Vol.  XI.  sects.  71—74.  The  object  of  this  is  to  prevent  the  person 
to  whose  lot  the  property  may  fall  coming  upon  the  other  heirs  for  contribution 
towards  payment  of  their  share  thereof.  It  is  admitted  that  if  the  charge  is  by  way 
of  an  annuity,  it  cannot  be  compulsorily  redeemed  (Art.  1979),  and  also  that  the 
owner  may  have  a  right  to  insist  uuder  Art.  530  that  it  should  not  be  redeemed  for 
five  years. 
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lot  such  immovable  falls  then  remains  solely  liable  as  between 
himself  and  the  other  co-heirs  for  paying  the  charge,  and  must 
guarantee  his  co-heirs  against  any  liabilities  arising  therefrom. 
(0.  530,  1221,  1223,  1910,  19  U,  1979.) 

873.  Co-heirs  are  personally  liable  to  pay  such  a  portion  of  the 
debts  and  charges  of  the  succession  as  corresponds  with  the  share 
coming  to  them  by  inheritance  {g),  and  are  liable  with  respect  to 
property  falling  to  their  share  qua.  mortgagees  (if  there  happen  to 
be  a  mortgage  {h) ),  as  far  as  the  mortgaged  property  is  concerned, 
for  the  whole  mortgage  money.  Such  liabilities  are  without 
prejudice  to  any  rights  they  may  have  either  against  the  other 
co-heirs  or  against  the  universal  legatees  {legataires  unkerscls)  in 
respect  of  the  proportion  which  they  are  liable  to  contribute 
towards  such  payments.     (C.  1009,  1012,  1221,  2166.) 

874.  A  legatee  who  has  not  been  left  the  whole  or  fractional 
part  of  the  succession  [i)  pays  off  a  debt  burdening  the  immovable 
left  him  by  will ;  he  is  thereby  subrogated  to  the  creditor's  rights 
against  the  heirs  and  the  legatees  who  have  been  left  a  definite 
fraction  of  the  succession  {j). 

[g)  The  word  *' virile"  means  really  "per  capita,"  but  here  applies  to  the 
hereditary  share,  i.e.,  the  share  inherited  qud  heir  ;  the  whole  phrase  is  "  pars  virile 
pro  numero  virorum."  (See  Duranton,  Vol.  VII.  par.  421.)  Under  the  old  customs 
each  heir  was  liable  to  the  creditors  for  a  proportion  of  the  debt  corresponding  with 
the  number  of  heirs.  Thus,  if  there  were  five  heirs,  each  heir  was  liable  for  a  fifth. 
Inter  se,  the  proportion  in  which  they  were  liable  was  generally  quite  different,  for 
then  it  depended  on  the  proportion  of  the  deceased's  property  he  had  acquii-ed.  The 
heir  could,  by  way  of  an  action  for  contribution,  force  his  co-heirs  to  repay  him 
any  excess  paid  to  the  creditors.  Under  the  Code,  in  the  same  way,  while  all  the 
heirs  together  represent  the  deceased,  each  only  represents  a  fraction  of  the 
deceased,  and  he  is  liable  only  for  a  fraction  of  the  debts  corresponding  with  the 
proportion  he  is  entitled  to  as  heir  of  the  property . 

{/*)  Laurent  says  the  phrase  I  have  inserted  in  brackets  must  be  understootl.  Au 
heir  is  only  personally  liable  for  the  debt  due  in  respect  of  the  proportion  payable 
on  his  share  of  the  inheritance  as  heir,  viz.,  if  it  is  a  fifth,  he  has  to  pay  a  fifth  of 
the  debts,  even  if  that  exceeds  his  share  of  the  property,  unless  he  is  au  heir  with 
benefit  of  inventory.  The  heir  to  whom  the  mortgaged  property  falls  is  only  liable, 
after  paying  his  proportion  of  the  debts,  to  foreclosure.  (See  Laurent,  Vol.  XI. 
pars.  68  and  69.) 

(i)  Viz.,  "legataire  particulier  "  ;  for  definition  of,  see  Art.  1014. 

(;■)  Viz.,  the  legatees  "  a  titre  universel  "  and  "  les  legataires  universels."  (Arts. 
1003— 1009  and  1010— 1013.  See  Fuzier- Hermann's  note  to  this  Article.)  Debts 
are  a  charge  upon  the  general  assets  ;  therefore  those  who  succeed  to  the  whole  or  a 
definite  fractional  part  (quotite)  of  the  deceased's  general  assets  are  bound  to  pay 
such  a  proportion  of  the  debts  as  is  equal  to  the  proportion  which  they  inherit  of 
the  assets,  viz.,  in  proportion  to  the  proportion  which  their  share  represents  of  the 
whole.  If  they  take  half  the  assets,  then  they  are  liable  to  half  the  debts.  "  The 
right  to  a  quota  of  the  succession  "  implies  the  duty  of  bearing  a  proportionate 
quota  of  the  debts  and  charges.  This  right  and  this  obligation  are  the  correlative 
consequences  of  every  kind  of  title  to  succeed  to  the  general  assets.    There  is  no 
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875.  A  co-heir  or  a  person  succeeding  to  a  definite  share  of  the 
succession  by  will,  who,  owing  to  the  property  which  fell  to  his 
share  being  mortgaged,  has  paid  more  than  his  shaie  of  the 
deceased's  debts,  is  only  entitled  to  make  each  of  the  other  co-heirs 
or  persons  succeeding  to  a  definite  share  of  the  succession 
contribute  the  share  of  the  debt  which  he  is  severally  liable,  even 
though  the  co-heir  or  person  who  so  paid  the  debt  has  had  himself 
subrogated  to  the  rights  of  the  creditors.  This  is  without  prejudice 
to  anj'  right,  which  a  co-heir  with  benefit  of  inventory  may  have 
retained,  to  insist  on  payment  of  his  personal  debt  in  the  same 
way  as  any  other  creditor.     (C.  1009,  1017,  1213,  2033  (A-).) 

876.  If  one  of  the  co-heirs,  or  the  person  succeeding  to  the 
whole  or  part  of  the  general  as'^ets,  is  insolvent,  his  share  of  the 
debt  is  distributed  among  the  other  creditors  in  proportion  to  their 
shares.     (C.  8-^5,  1214,  1215,  2026.) 

877.  Writs  of  execution  taken  out  against  the  deceased  can  be 
executed  upon  the  heir  personally  ;  but  creditors  cannot  put  them 
to  effect  except  after  giving  eight  days'  notice  thereof  to  him 
personally  or  at  his  place  of  residence.  (C.  724,  820,  2244; 
C.  Prod.  545  and  foUowing  ;  ()73.) 

878.  Creditors  can  always,  and  as  against  every  creditor  (/), 
insist  that  the  property  of  the  deceased  should  be  separated  from 
that  of  the  heir.     (C.  802,  873,  879,  880,  2111.) 

879.  After  a  novation  of  the  debts  has  taken  place  by  the  heir 
being  accepted  as  debtor,  this  right  may,  however,  no  longer  be 
exercised.     (C.  873,  878,  1271  and  foUowing.) 

880.  This  right  is  lost  by  prescription,  so  far  as  movables  are 
concerned,  at  the  end  of  three  years.  The  right  may  be  exercised 
as  respects  the  immovables  as  long  as  they  remain  in  the  heir's 
possession.     (C.  802,  878.) 

difference  in  this  respect  between  a  l^ratee  of  the  general  assets  and  a  legatee  of  a 
fraction  of  the  general  assets.  (Court  of  Cassation,  13th  August,  1851 ;  Dalloz 
(1851),  I.  281.) 

(k)  Thus,  in  the  first  case,  the  co-heir  must  pay  his  share  of  the  debt,  and  cannot 
make  himself,  by  suing  in  the  debtor's  name,  an  outside  creditor,  and  so  recover  the 
whole  he  has  paid  in  excess  from  one  of  the  other  co-heirs.  If  he  is  an  heir  with 
benefit  of  inventory,  he  was  not  bound  to  pay  more  than  up  to  the  value  of  his 
share  ;  therefore  he  gets  an  ordinary  creditor's  right  of  suing  any  of  the  co-heirs  for 
the  whole  he  has  paid  in  excess. 

(/)  This  means  that  the  creditors  of  the  heir,  even  if  they  are  preference  creditors, 
cannot  object  to  the  creditors  of  the  deceased  having  the  property  of  the  deceased 
kept  apart  from  that  of  the  heir,  for  it  is  the  security  for  what  is  due  to  them 
by  the  deceased. 


OF  SUCCESSIONS.  16/5 

881.  The  creditors  of  the  heir  are  not  entitled  as  against  the 
creditors  of  the  succession  to  require  the  properties  (of  the  heir  and 
deceased)  to  be  separated. 

882.  The  creditors  of  any  of  the  co-heirs  can  insist,  in  order  to 
prevent  a  partition  in  fraud  of  their  rights,  upon  no  partition  being 
made  except  in  their  presence.  They  can  intervene  at  their  own 
cost  in  the  partition,  but  they  may  not  impugn  a  partition  that  has 
taken  place  unless  it  has  taken  place  without  their  presence  and  in 
spite  of  a  caveat  entered  by  them.  (C.  816,  821,  833,  1167,  2166; 
Pr.  926.) 

Section  4. 
Of  the  Effects  of  a  Partition,  of  the  Effect  of  Guaranteeing  the  Lottt. 

883.  Every  co-heir  is  held  to  have  alone  succeeded  and  as  from 
the  moment  of  the  death  (w)  to  all  the  things  contained  in  his  lot 
or  which  fall  to  him  by  sale,  and  never  to  have  been  owner  of  the 
other  things  forming  part  of  the  succession.  (C.  882,  888,  889, 
1184,  1220,  1563,  1654,  1686,  1872,  2103,2108,2109,2113,2125, 
2166;  Pr.  737.) 

884  («).  The  co-heirs  only  guarantee  one  another  mutually 
against  such  interferences  with  the  quiet  enjoyment  of,  and  against 
ousters  from,  their  several  lots  as  are  due  to  a  cause  which  existed 
previous  to  the  partition.  But  there  is  no  such  guarantee  if 
eviction  arises  from  a  cause  which  has  been  specially  and  expressly 
excepted  in  the  instrument  of  partition.  The  guarantee  ceases  to 
be  binding  if  the  co-heir  has  been  evicted  owing  to  his  own  fault. 
(C.  887,  1109,  1626,  1640.) 

885.  Each  of  the  co-heirs  is  personally  liable,  in  proportion  to 
the  share  he  inherits  as  heir,  to  indemnify  his  co-heirs  against  any 
loss  caused  by  being  evicted.  If  one  of  the  co-heirs  happens  to  be 
insolvent,  his  proportion  of  the  liability  must  also  be  distributed 
between  the  person  requiring  to  be  indemnified  and  all  the  solvent 
co-heirs  o).     (C.  876,  2103  and  following.) 

(;«)  The  effect  of  this  Article  ia  that  the  heir  derives  his  title  directly  from  the 
deceased,  aud  not  by  virtue  of  the  partition.  The  seisin,  a  word  which  in  French 
law  applies  to  movables  and  immovables  indiscriminately,  has  to  be  somewhere. 
(Cf.  the  English  real  property  theory  as  to  the  legal  estate.)  The  partition  only 
decides  according  to  this  theory — the  question  as  to  what  was  his  at  the  death. 

(h)  This  Article  applies  whether  the  partition  has  been  made  by  the  Court  or  by 
mutual  agreement.  All  the  parties  who  share  the  deceased's  propertjr  are  bound 
by  it.  The  right  to  indemnity  is  a  right  which  attaches  to  the  property  even  in 
third  parties'  hands.     Lastly,  the  right  applies  both  to  movables  aud  immovables. 

(o)  Thus,  if  A.  has  a  right  to  indemnity  against  B.,  C,  D,,  E.  and  F.,  and 
B.  is  insolvent,  and  the  loss  was  100/.,  C,  D.,  E.  and  F.  would  first  pay  their 
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886.  The  right  to  require  an  indemnity  in  respect  of  the 
solvency  of  a  person  who  is  liable  to  pay  an  annual  charge  can 
only  be  exercised  within  five  years  of  the  partition.  If  the  in- 
solvency of  the  debtor  has  only  arisen  since  the  partition  there  is 
no  right  to  an  indemnity  (/>).     (C.  1693  and  following.) 

Section  5, 
Of  the  Rescission  of  a  Partition. 

887.  A  partition  may  be  rescinded  owing  to  duress  or  fraud. 
If  one  of  the  co-heirs  succeeds  in  proving  that  he  has  been  injured 
because  he  has  received  a  share  which  was  less  by  a  quarter  than 
that  he  was  entitled  to,  that  fact  affords  also  a  ground  for  rescission. 
But  the  fact  that  something  belonging  to  the  succession  has  been 
omitted  from  the  partition  without  fraud  does  not  give  right  to  an 
action  for  rescission,  but  only  to  a  right  to  a  further  partition. 
(C  890,  891,  10/9,  1100  and  following;  1217,  1304,  1305,  1677, 
1678.) 

888.  An  action  for  rescission  lies  with  respect  to  every  trans- 
action which  is  intended  to  put  an  end  to  common  ownership  of 
property  by  co-heirs.  It  does  not  matter  whether  the  transaction 
assumes  the  form  of  a  sale,  an  exchange,  a  compromise,  or  takes 
some  other  form.  But  when  once  the  partition  has  been  effected, 
or  the  arrangement  in  lieu  thereof  has  been  carried  out,  an  action 
for  rescission  no  longer  lies  to  rescind  any  compromise  which  may 
have  been  entered  into  owing  to  real  difiiculties  which  the  original 
transaction  may  have  given  rise  to,  even  though  such  difficulties 
had  not  led  to  an  action  being  commenced.  (C.  887,  889,  1408, 
2044,  2052.) 

889.  An  action  for  rescission  does  not  lie  in  respect  of  a  sale  of 
rights  of  succession  to  a  co-heir  by  one  or  more  of  his  co-heirs  when 
the  buyer  buys  taking  the  chance  whether  he  buys  assets  or  debts  {q) 
and  there  is  no  fraud.     (C.  887,  888.) 

share,  viz.,  a  fifth  each  (20/.),  and  the  20/.  that  was  unrecoverable  owing  to  B.'s 
insolvency  would  be  distributed  between  A.  himself  and  C,  D.,  E.  and  F.  (4/.  each), 
so  A.  would  recover  in  respect  of  the  insolvent  share  only  16/.,  and  not  20/. 

(p)  The  guarantee  under  Arts.  884  and  886  is  only  as  to  the  state  of  things 
existing  at  the  date  of  the  partition.  If  any  co-heir  is  a  sufferer  through  something 
that  arose  from  a  cause  coming  into  existence  after  the  partition,  he  has  no  right 
to  indemnity ;  he  takes  the  risk  of  loss  whether  the  loss  arises  through  a  fire  or 
through  a  person  becoming  bankrupt  who  was  solvent  when  the  partition  was 
made.     (Laurent,  Vol.  X.  sect.  444.) 

[q)  Viz.,  of  his  baying  a  damnosa  hereditas ;  and  he  buys  the  vendor's  rights, 
whatever  they  may  be.  It  must  be  clear  that  the  purchaser  has  to  pay  all  the 
debts,  and  is  taking  a  risk.  (Bordeaux,  26th  February,  1851  ;  Dalloz  (18o2),  II.  42.) 
The  law,  insisting  upon  equality  and  it  only,  makes  the  contract  not  subject  to 
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890.  In  order  to  ascertain  whether  there  has  been  damage 
(lesion),  the  things  the  subject-matter  of  the  partition  must  be 
taken  at  their  value  at  the  time  of  the  partition. 

891.  The  defendant  in  an  aotion  for  rescission  can  stop  the 
action  and  prevent  a  new  partition  by  offering  aild  giving  the 
plaintiff  the  balance  which  he  is  entitled  to  as  heir.  He  may  give 
it  either  in  cash  or  by  giving  over  part  of  the  actual  property  (en 
nature).     (C.  826,  840,  1681.) 

892.  A  co-heir  is  not  entitled  to  bring  an  action  for  rescission 
on  the  ground  of  fraud  or  duress  if  he  has  alienated  his  share  in 
whole  or  part  after  having  discovered  the  fraud  or  after  the  duress 
has  ceased.     (C.  887,  1115,  1304,  1338.) 


Title  II. 

OF  GIFfS  INTER  VIVOS  AND  OF  WILLS. 


Chapter  I. 
General  Provisions. 

893.  A  gratuitous  disposition  of  property,  whether  made  by  a 
donation  inter  vivos  or  by  a  will,  is  only  binding  when  it  complies 
with  the  rules  which  follow.  (C.  894,  901  and  following;  911, 
913,  916,  918,  920,  921,  922,  931,  932,  938,  967  and  foUowing; 
1282,  1924,  1937,  1939,  2279.) 

894.  A  donation  inter  vivos  is  an  irrevocable  act  of  transfer 
whereby  the  donor  ipso  facto  divests  himself,  in  favour  of  the  donee, 
of  the  subject-matter  of  the  gift  (r).     (C.  893,  901  and  following  ; 

rescission  when  there  is  an  equality  of  chances  that  the  buyer  gains  or  loses.  (See 
Arts.  1104  and  1964.)  By  Art.  1696  a  person  who  sells  his  rights  in  a  succession 
without  stating  of  what  it  consists  only  covenants  that  he  is  an  heir  ;  he  dues  not 
warrant  that  there  are  assets.  Art.  1698  makes  such  a  purchaser  liable  for  the 
debts  chargeable  thereto.     (Laurent,  Vol.  X.  sect.  493.) 

(r)  It  is  not  necessary  that  the  thing  should  be  handed  over  at  the  moment,  but 
the  donee  must  have  an  enforceable  right  to  have  the  thing.  It  is  sufficient  if  it 
transfers  the  right  to  the  thing.  The  French  Courts  have  held  that  a  man  may 
make  such  a  gift  to  operate  on  his  death.  It  is  to  be  distinguished  from  a  donatio 
mortis  causa  in  that  it  is  irrevocable,  and  that  the  right  is  transferred  at  the  time. 
Where  a  gift  of  money  has  been  made  to  be  paid  at  death,  the  Courts  have  decided, 
if  the  effect  of  the  donation  was  to  make  the  donee  a  creditor  eo  imtanti  for  the 
amount  of  the  donation  with  only  the  time  of  payment  postponed,  then  the  gift 
was  good.  Where  the  donor  only  meant  to  give  a  contingent  gift,  the  gift  was  a 
donatio  mortis  camd,  which,  being  from  its  nature  revocable,  could  not  be  valid  as 
a  donation  inter  vivos. 
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937,  938,  943,  947,  949,  951,  lOBl,  1082,  1083,  1086,  1089,  1096, 
1104,  1110,  1235,  1318,   1347,  1964.) 

895.  A  will  is  an  instrument  whereby  the  testator  disposes  of 
all  or  part  of  his  property,  and  which  conies  into  operation  at  the 
time  of  his  (feath.  It  is  revocable.  (C.  893,  959,  967,  969,  970, 
1002,  1003,  lol4,  1035,  1104,  1110,  1318,  1347,  1964.) 

896.  Gifts  over  (entails)  are  prohibited. 

Every  disposition  of  property  whereby  the  donee  or  the  person 
appointed  heir  by  a  will  or  the  legatee  is  required  to  keep  it  intact 
and  to  transfer  it  to  a  third  party  is  void,  even  as  respects  the  gift 
to  the  donee,  the  person  made  heir  by  will,  and  the  legatee. 

But  property  which  can  be  disposed  of  by  law  and  which  is 
settled  on  an  hereditary  title  which  the  king  has  created  for  the 
benefit  of  a  prince  or  a  head  of  a  family,  may  be  transmitted  by 
inheritance  according  to  the  regulation  of  the  special  decree  (Act) 
of  the  30th  March,  1806,  and  the  senatus  consultus  of  the 
14th  August  following  (s). 

897.  The  dispositions  of  property  which  fathers  and  mothers 
and  brothers  and  sisters  are  allowed  to  make  under  Chapter  VI.  of 
the  present  title  form  exceptions  to  the  two  last  paragraphs  of  the 
preceding  Article  {t). 

898.  A  disposition  of  property  providing  that  a  third  party 
should  become  entitled  to  the  gift,  inheritance  or  legacy,  in  the 
event  of  the  donee,  the  person  appointed  as  heir  under  the  will, 
or  the  legatee  not  taking,  shall  not  be  considered  a  gift  over  (an 
entail)  and  is  good. 

899.  A  disposition  inter  vivos  or  by  will  whereby  the  usufruct 
is  given  to  one  and  the  bare  ownership  to  another  person  is  also 
good(w).     (C.  849.) 

900.  In  every  disposition  of  property,  whether  inter  vivos  or  by 
will,  impossible  conditions,  conditions  contrary  to  the  law  or  good 

(«)  Before  the  Ordinance  of  Orleans  of  the  Slst  January,  1560,  there  was  no  limit 
to  the  time  during  which  the  entail  could  subsist ;  by  that  Ordinance  it  was  provided 
that  property  could  only  be  entailed  on  two  generations. 

(t)  Viz,,  under  Art.  1448  parents  can  give  the  part  of  their  property,  which  they 
can  dispose  of  as  they  please,  to  their  children  on  condition  of  handing  it  to  the 
parents'  grandchildren ;  but  this  quasi  entail  must  be  in  favour  of  all  the  grand- 
children equally.  Also  the  similar  provision  under  Art.  1049  enabling  a  person 
having  no  children  to  give  the  disposable  portion  of  his  property  to  his  brothers  and 
sisters  on  condition  of  their  handing  it  on  to  their  children  equally. 

(m)  As  under  Art.  725  a  person  has  to  be  in  being  at  the  time  of  the  will  to 
inherit,  this  Article  does  not  permit  entails. 
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manners,  ^vill  be  treated  as  if  not  written.     (C.  «,    1021,   1180, 
1133,  1176,  1387,  1600.) 

Chapter  II. 

Of  the  capacity  to  Dispose  of,  or  Receive,  Property  by  Gift 
inter  vivos  or  by  wlll. 

901.  A  person,  to  be  capable  of  making  a  donation  inter  civos, 
must  be  of  sound  mind.     (C.  504,  895,  909,  967,  1009,  1116.) 

902.  Everyone  may  dispose  of  and  receive  property  either  by 
donation  inter  vivos  or  by  will  except  those  declared  by  the  law  to 
be  incapable.  (C.  502  and  following;  895,  901,  903  and  fol- 
lowing; 906,  911,  967,  969,  970,  1046,  1422,  1555,  1556.) 

903.  A  person  less  than  sixteen  years  of  age  cannot  dispose  of 
property  except  as  provided  in  Chapter  IX.  of  the  present  title  {x). 
(C.  904,  1095,  1096.) 

904.  A  person  who  has  attained  the  age  of  sixteen  can  only 
dispose  of  property  by  will,  and  then  only  of  an  amount  equal  to 
half  what  the  law  allows  a  person  who  has  attained  his  majority 
to  dispose  of.     (C.  1094,  1098.) 

905.  A  married  woman  cannot  make  gifts  inter  vivos  {y)  without 
her  husband  either  joining  in  the  gift  or  his  specially  consenting 
thereto,  or  without  having  obtained  the  authorization  of  the  Court 
as  laid  down  by  Arts.  217  and  219  under  the  title  of  "Marriage." 

A  married  woman  does  not  require  the  consent  of  her  husband 
or  the  authorization  of  the  Court  to  dispose  of  her  property  by 
will.     (C.  1096,  1.J38.) 

906.  In  order  to  be  capable  of  receiving  anything  by  a  donation 
inter  vivos,  it  is  necessary  to  have  been  conceived  at  the  time  of  the 
donation.  To  be  capable  of  receiving  anything  under  will,  it  is 
only  necessary  to  be  conceived  at  the  death  of  the  testator  (s). 

But  the  donation  inter  vivos  or  the  will  only  take  effect  if  the 
child  is  bom  viable.     (C.  725,  1048.) 

(x)  By  Art.  144  a  male  cannot  marry  under  eighteen  and  a  female  under 
sixteen,  but  Art.  145  allows  the  President  of  the  Republic,  for  good  reason,  to  make 
exception  to  this  rule.  Therefore  in  the  ordinary  cases  the  exceptions  mentioned 
in  Art.  903  (and  which  will  be  found  in  Arts.  1095  and  1096)  only  apply  to  females 
between  fifteen  and  sixteen  who  marry. 

(y)  As  to  the  effect  of  gifts  to  her  by  her  husband  or  by  her  to  her  husband,  see 
Art.  1096. 

(2)  The  quasi-entails  permitted  by  Arts.  1048—1050  constitute  an  exception  to 
the  rule  laid  down  by  this  Article  that  the  beneficiary  must  be  in  eue. 
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sect.  7. 


907.  Although  a  person  has  arrived  at  the  age  of  sixteen  he 
cannot,  while  still  a  minor,  make  a  disposition,  even  by  will,  in 
favour  of  his  guardian.  A  minor  who  has  come  of  age  cannot 
make  a  disposition,  either  by  a  donation  inter  vivos  or  by  will,  in 
favour  of  a  person  who  has  been  his  guardian,  unless  such  guardian 
has  rendered  him  a  final  account  of  the  guardianship,  and  such 
account  has  been  audited.  The  ascendants  of  minors  who  have 
been  their  guardians  do  not  come  within  the  two  preceding  pro- 
visions.    (C.  472,  475,  911,  1304.) 

908.  Natural  children  who  have  been  legally  recognized  are 
incapable  of  receiving  anything  by  donation  inter  vivos  beyond 
what  they  are  entitled  to  under  the  provisions  of  the  title  as  to 
succession.  The  descendants,  the  ascendants,  the  brothers  and 
sisters,  and  the  legitimate  issue  of  the  donor  alone  can  plead  this 
want  of  capacity. 

The  father  or  mother  who  has  recognized  an  illegitimate  child 
can  leave  it  by  will  the  whole  or  part  of  the  property  of  which 
they  have  the  free  disposal  by  law,  provided  that  when  a  natural 
child  inherits  together  with  legitimate  issue,  he  shall  in  no  case 
receive  more  than  that  which  the  legitimate  child,  whose  share  is 
least,  receives. 

Adulterine  children,  or  children  the  issue  of  incestuous  con- 
nection, are  incapable  of  receiving  by  donation  inter  vivos  or  by 
will  anything  beyond  what  they  are  allowed  under  Arts.  762,  763 
and  764.     (C.  756,  757,  1 138.) 

909.  Doctors  of  medicine  and  surgeons,  barber  surgeons  {a),  or 
chemists  who  have  treated  anyone  while  he  is  suffering  from  the 
disease  of  which  he  dies,  cannot  benefit  by  any  dispositions  of 
property  made  in  their  favour,  whether  such  dispositions  are  made 
by  gift  inter  vivos  or  by  will,  during  the  course  of  such  illness. 

The  following  dispositions  are  exceptions  to  the  rule : — 

(1)  Legacies  giving  definite  things  by  way  of  reward,  having 

regard  to  the  means  of  the  donee  and  the  nature  of 
the  services  rendered. 

(2)  And  bequests  of  the  general  assets,  or  of  a  share  in  the 

general   assets,  to  relatives  up  to  and  including  the 
fourth  degree  are  good,  except  when  the  deceased  has 


(a)  The  French  word  is  "  Officier  de  sante— medecin  d'un  ordre  inferieur  en  ce 
sens  qu'on  lui  demande  moins  de  connaissances  qu'aux  docteurs,"  i.e.,  persons  with 
a  lower  medical  qualification,  generally  corresponding  with  a  class  of  doctors  who 
used  to  practise  under  a  licence  from  an  apothecary's  hall. 
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left  heirs  (b)  in  the  direct  line.    If  such  bequest  is  in 
favour  of  a  person  who  is  an  heir  (c)  it  is  also  good. 
The  same  principle  applies  to  ministers  of  religion.     (C.  911, 
1002  and  following.) 

910.  Dispositions  of  property,  either  by  gift  itifcr  riroH  or  by 
will,  in  favour  of  hospitals,  homes  for  the  poor  of  a  commune  or 
institutions  useful  to  the  public,  are  without  effect  until  authorized 
by  a  decret  of  the  President  of  the  Republic.  (C.  906,  911,  932, 
937,  1340.) 

911.  Every  disposition  of  property  in  favour  of  a  person  declai^d  Ord.  17  olf 
by  law  to  be  incapable  of  receiving  the  same  shall  be  null,  whether  i^**".  /^t.  6. 
it  18  disguised  under  the  torm  of  a  contract  for  consideration,  or  Ord.  31  of 
whether  it  is  made  in  the  name  of  persons  interposed.    The  follow-  jjauritios  * 
ins:  persons  shall  be  considered  to  be  pei*sons  interposed  :  fathers,  Ord  15  of 

.  .  .  1891    Hect.  16. 

mothers,  children  and  other  issue,  and  the  husV^and  or  wife  of  the  Mauritiiw, 
person  incapable  of  receiving  the  same  by  law.  (C.  895,  902,  906,  ^^-  ^J'^ 
967,  1099,  1100,  1338,  1341,  1346,  1350,  1353.) 

912.  (Repealed,  by  Law,  14th  July,  1819.) — No  disposition  of 
property  can  be  made  in  favour  of  a  foreigner,  except  when  that 
foreigner  could  have  made  a  disposition  in  favour  of  a  Frenchman. 

Chapter  III. 

Of  what  Portion  of  Property  a  Man  has  the  disposal,  and 
OF  Reduction  of  Excessive  Gifts. 

Section  1. 
Of  tchat  Portion  of  Property  a  Man  has  the  disposal. 

913.  A  man  can  only  dispose  of  a  half  of  his  property  by  &i^^  |  ^;i{^  ^J* 


inter  vivos  or  by  will  if  he  leaves  {d)  a  legitimate  child  surviving  j  Mauritius, 

MauritiuB, 

(A)  The  legislator's  object  was  not  to  reduce  the  legacy  to  the  exact"  amouut    ^^^j  '^   ^^ 
of  the  doctor's  fees,  but  to  keep  any  wish  to  be  generous  within  bounds.     (See 
Laurent,  Vol.  XI.  349  ;  and  Fuzier-Hermann's  notes  to  this  section,  and  specially 
his  note  57.) 

(c)  Laurent  and  other  commentators  hold  that,  in  order  that  the  exception  should 
apply,  the  perron  in  the  direct  line  must  also  be  entitled  as  heir  to  the  succession, 
and  thdt  if,  for  example,  where  the  testator  left  surviving  him  a  grandfather,  a 
brother  and  a  cousin,  as  the  grandfather,  though  in  the  direct  line,  was  not  entitle«l 
to  succeed  to  the  succession,  but  the  brother  of  the  deceased,  his  doctor,  though 
only  a  first  cousin,  would  be  entitled  to  the  beque.st  in  his  favour.  The  same 
commentators  define  "heir"  as  a  person  who  is  not  only  within  the  degree  of 
relationship  which  would  enable  him  to  succeed  in  the  event  of  there  being  no 
nearer  relation,  but  the  person  who  is  in  fact  entitled  to  a  share  thereof  as  heir  to 
the  succession  in  the  event  of  an  intestacy. 
(rf)  Laurent  refers  to  Art.  785,  which  says  that  the  heir  that  renonnofls  is  treated 

W.  ** 


162  DIFFERENT  WAYS  BY  WHICH  OWNERSHIP  MAY  BE  ACQUIRED. 

him.  If  lie  leaves  two  children  he  can  only  dispose  of  a  third.  If 
he  leaves  three  or  more  he  can  only  dispose  of  a  quarter. 

(Law,  25th  March,  1896.) — An  illegitimate  child  who  has  been 
recognized  in  the  form  required  by  law  is  entitled  to  a  share  in  the 
reserve  (e).  The  reserve  he  is  entitled  to  is  a  fraction  of  the 
share  he  would  have  nad  if  he  had  been  legitimate ;  this  fraction 
is  to  be  ascertained  by  adhering  to  the  proportion  (/)  existing 
between  the  share  given  to  an  illegitimate  by  law  when  a 
succession  becomes  open  owing  to  an  intestacy  and  that  which 
such  child  would  have  had  under  the  same  circumstances  if  he 
had  been  legitimate.  (C.  926  and  following;  1004,  1090,  1094 
and  following  (</).) 

914,  A  man  can  only  dispose  of  half  of  his  property,  either  by 
donation  inter  vivos  or  by  will ;  if,  though  he  has  no  children,  he 
leaves  one  or  more  ascendants  in  both  the  paternal  and  maternal 
lines ;  and  can  dispose  of  only  three-quarters  if  he  leaves 
ascendants    in    only    one    line.      The    property   which    is    thus 

as  if  he  had  never  been  an  heir,  and  says  that  the  present  Article,  when  it  says 
"leaves"  children  means  'children  accepting-  the  succession,"  and  he  says  that 
any  chiW  disclaiming'  is  not  reckoned  for  the  purposes  o''  finding  out  what  proportion 
of  property  the  deceased  may  dispose  of.  He  admits  the  question  is  treated  as 
settled  the  other  way  by  the  Courts,  but  says  that  should  not  prevent  him  or  any 
other  commentator  laying  down  the  true  principles,  and  he  adds:  "There  is  no 
longer  any  science  of  law  if  the  science  must  bow  to  decisions.  Decisions  change, 
principles  never  do."  This  is  an  interesting  point  of  view  to  an  English  lawyer, 
and  results  from  a  system  of  jurisprudence  in  which  Courts  are  not  bound  by  their 
own  or  the  decisions  of  other  Courts.  (See  Laureut,  Vol.  XII.  para.  21.)  Again, 
at  sect.  35.T  of  Vol.  XIII.,  he  says:  '•  The  commentators,  happier  than  the  judges, 
see  only  principles  ;  if  they  are  adhered  to  faithfully,  then  difficulties  vanish." 

(c)  The  part  of  a  man's  property  which  he  is  unable  to  dispose  of  by  law  is  called 
"  la  reserve,"  i.e.,  the  portion  reserved  by  law  for  the  relatives. 

(/)  The  explanation  given  by  Mr.  Letellier  who  was  reporter  of  the  Bill  as  to  the 
manner  in  which  the  reserve  of  an  illegitimate  child  should  be  calculated  was  as 
followa: — You  must  treat  the  illegitimate  child  first  as  if  he  had  been  legitimate, 
and  ascertain  what  would  have  been  his  reserve  in  that  case.  Then  you  give  him 
a  fraction  of  such  reserve  in  proportion  to  his  right  as  heir,  viz.,  if  the  deceased 
leaves  children  or  remoter  issue,  a  half  of  a  legitimate  child's  share  (see  Art.  7o8)  : 
if  the  deceased  leaves  no  descendants,  and  only  ascendants,  or  brothers  and  sisters, 
or  issue  of  brothers  and  sisters,  three-fourths  of  a  legitimate  child's  share  (Art.  759) ; 
if  the  deceased  leaves  no  descendants,  ascendants,  brothers  or  sisters,  or  issue  of 
brothers  or  sisters  surviving  him,  then  the  whole  property  just  as  if  he  had  been  a 
legitimate  child  (Art.  760).  Thus,  in  the  last  case,  where  the  deceised  had  none  of 
the  relatives  last-mentioned,  and  only  illegitimate  children,  such  children  would 
have  the  same  rights  as  legitimate  children,  and  the  portion  the  deceased  had  the 
unfettered  disposition  of  would  be  a  half,  a  third,  or  a  quarter,  according  as  there 
were  one,  two,  or  more  illegitimate  children. . 

{ff)  The  term  "children"  in  this  Article  includes  remoter  issue.  Such  remoter 
issue  are,  however,  only  reckoned  as  representing  per  stirpes  the  child  whom  they 
represent  in  the  succession  of  the  donor. 
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reserved  for  the  ascendants  is  inherited  in  the  order  that  the  law 
makes  them  entitled  to  succeed  (h). 

915.  (Law  of  25th  March,  1896.) — A  man  who  leaves  no 
legitimate  children  may  not  dispose,  either  hy  donation  htter  vivos 
or  by  will,  of  more  than  the  following  portions  of  his  property 
if  he  leaves  surviving  him  both  an  illegitimate  child  or  children 
and  also  ascendants  in  one  or  both  lines,  viz.,  when  there  is 
one  illegitimate  child,  of  a  half  of  his  property ;  when  there  are 
two  illegitimate  children,  of  a  third  of  his  property ;  if  there  are 
three  or  more,  of  a  quarter  of  his  property.  The  ascendants  are 
entitled  to  a  share  of  the  property  thus  reserved  equal  to  an  eighth 
of  the  whole  succession,  and  the  remainder  of  the  reserve  belongs 
to  the  illegitimate  child  or  children  {i). 

916.  In  default  of  ascendants  and  descendants,  a  donation, 
whether  inter  vivos  or  by  will,  may  comprise  the  whole  property. 

917.  If  a  disposition  made  infer  vicos  or  by  will  takes  the 
form  of  a  usufruct  or  an  annuity  and  it  exceeds  in  value  the  por- 
tion of  property  which  the  law  allows  the  deceased  to  dispose  of, 
the  heirs  who  are  entitled  by  law  to  a  reserve  can  at  their  option 
either  execute  and  carry  into  effect  the  disposition  of  property 
made  by  the  deceased,  or  they  can  surrender  in  full  ownership  so 
much  of  the  property  as  the  deceased  was  entitled  to  dispose  of. 
(C.  94^>,  1094,  1098,  1970.) 

918.  When  property  has  been  sold  to  a  person  entitled  to  suc- 
ceed in  the  direct  line,  and  the  consideration  for  the  sale  is  an 
annual  payment  by  the  purchaser  during  his  life,  or  an  annual 
payment  during  the  life  of  the  donee,  or  the  vendor  has  reserved 
himself  the  usufruct,  then  the  value  of  the  full  ownership  of  the 
property  shall  be  deducted  from  the  portion  of  his  property  the 

(A)  To  be  entitled  to  a  "  reserve  "  (a  portion  of  property  which  the  deceased 
could  not  have  disposed  of)  the  person  must  be  entitled  qud  heir  to  a  share  of  the 
property  in  case  of  an  intestacy,  for  the  word  "reserve"  implies  that  there  is 
something  reserved  to  the  person  entitled  if  there  has  not  been  a  will  or  a  donation 
inter  vivos.  Therefore,  if  the  deceased  had  brothers  and  sisters,  as  they  would 
have  taken  before  the  father  and  mother  (Art.  746),  their  existence  prevents  the 
ascendants  being  entitled  to  a  "reserve,"  as  < hey  would  not  inherit,  and  this  is 
so  though  the  brothers  and  sisters  are  not  themselves  entitled  to  a  "  reserve." 
(Laurent,  Vol.  XII.  pars.  25,  26,  36.) 

The  ascendants  are  only  entitled  to  have  a  portion  reserved  for  them  whenever 
a  partition  with  collaterals  does  not  give  them  the  same  proportion  of  the  property 
as  that  fixed  for  their  reserve  portion. 

(i)  This  Article  was  put  in  to  provide  that  the  illegitimate  children  and  ascendantH 
had  not  a  cumulative  reserve,  in  which  case  the  disjKjsable  portion  of  the  property 
would  fall  in  some  cases  below  a  quarter. 

m2 
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deceased  had  the  full  disposal  of;  and  if  such  value  exceeds 
the  portion  disposable,  then  any  excess  shall  be  brought  into  the 
general  assets.  No  heirs  in  the  direct  line  who  consented  to  such 
alienation  can  require  such  deduction  to  be  made  or  require  the 
excess  to  be  brought  into  the  general  assets,  nor  can  a  collateral 
heir  ever  insist  upon  such  deduction  or  bringing  into  the  general 
assets.     (0.  771  and  following  (A-)  ;  1130.) 

919.  (/)  (Law,  24th  March,  1898.)— The  part  which  the  law 
allows  to  be  freely  disposed  of  may  be  given  to  the  children  or  other 
heirs  of  the  deceased  as  a  whole  or  in  part,  either  by  a  donation 
inter  vivos  or  by  will  without  the  donee  or  legatee  being  obliged 
to  return  it  (to  bring  it  into  hotchpot),  provided  that  the  donor, 
as  respects  donations  inter  vivos,  has  expressly  given  them  by  way 
of  a  gift  to  be  taken  out  of  the  disposable  portion  and  as  an 
addition  to  the  share  of  the  donee  in  the  succession. 

The  statement  that  the  gift  was  intended  to  be  given  out  of  the 
disposable  portion,  and  in  addition  to  the  share,  may  be  made  by 
the  instrument  of  gift  itself,  or  subsequently  by  an  instrument 
made  according  to  the  formalities  required  for  donations  inter  vivos 
or  for  wills.  (C.  843,  9l2,  913,  920  and  following;  931  and 
following.) 

Section  2. 
Of  reducing  Donations  and  Legacies. 

920.  Dispositions  of  property,  whether  made  by  donation  inter 
vivos  or  by  will,  which  exceed  the  quota  of  disposable  property,  are 
reducible  down  to  such  quota  when  the  succession  opens.  (C.  464, 
922,  1090.) 

{k)  This  Article  reverses  the  rule  laid  down  in  Art.  853.  Under  Ajt.  853  any 
person  impugning  the  f>ona  fides  of  a  transaction  had  to  show  that  it  was  intended 
to  bestow  indirectly  a  benefit.  Under  the  present  Article  it  is  assumed  that  none 
of  such  sales  are  bond  fide,  and  they  are  also  considered  (as  between  persons  in  the 
direct  line)  as  made  to  convey  an  indirect  benefit ;  therefore  they  are  all  held  to  be 
g^ven  out  of  the  portion  of  his  property  of  which  the  deceased  had  the  free 
disposal,  and,  if  they  exceed  the  amount  of  such  portion,  have  to  be  brought  into 
hotchpot.  If  these  sales  were  treated  as  bond  fide  sales,  of  course,  the  property  sold 
would  not  be  brought  back  into  the  succession  at  all,  nor  be  part  of  the  testator's 
succession  at  all.  The  purchaser  would  be  entitled  to  his  share  as  heir  in  the 
assets  as  they  stood,  and  the  property  so  sold  would  not  be  treated  as  part  of  the 
deceased's  estate  for  the  purpose  of  seeing  what  amount  he  had  the  unfettered 
disposition  of. 

(/)  By  the  Article  in  its  original  form  legacies  also  had  to  be  made  by  '*  preciput" 
and  "hors  part,"  viz.,  expressly  out  of  the  disposable  portion,  in  addition  to  the 
heir's  share.  Now,  as  this  and  Arts.  843  and  844  are  altered,  all  legacies  are 
presumed  to  be  so  made,  unless  something  appears  to  the  contrary. 
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921.  Only  those  for  whose  benefit  the  law  has  reserved  a  portion 
of  the  property,  their  heirs  or  their  representatives,  can  ask  that  a 
disposition  of  property  made  by  a  donation  inter  vivos  should  be 
reduced.  Mere  donees,  legatees  and  creditors  of  the  deceased  can- 
not require  such  gifts  to  be  reduned,  nor  are  they  entitled  to  benefit 
by  such  reduction.    (C.  845,  913  and  following ;  1 166  and  following.) 

922.  The  amount  of  the  reduction  is  determined  by  first  forming 
a  whole  of  all  the  property  existing  at  the  death  of  the  donor  or 
testator,  then  adding  thereto  (by  fiction  of  law)  all  the  properties 
which  the  deceased  has  disposed  of  by  way  of  donation  inter  vivofi, 
taking,  for  this  purpose,  each  property  as  if  it  were  in  the  condi- 
tion that  it  was  in  at  the  date  of  the  donation  and  as  if  it  were  of 
the  value  it  was  at  the  date  of  the  donor's  death.  Having  then 
deducted  the  total  debts  from  the  general  assets  thus  formed,  one 
calculates  (considering  the  relationship  of  the  heirs)  what  propor- 
tion the  deceased  had  the  right  to  dispose  of.  (C.  829,  830,  843, 
848,  857,  870  and  following.) 

923.  No  reduction  of  donations  infer  vivos  shall  ever  be  made 
until  all  the  property  comprised  in  the  testamentary  disposition 
has  been  exhausted.  When  it  is  necessary  to  make  such  a  reduc- 
tion, the  reduction  is  made  by  commencing  with  the  last  donation, 
and  so  on,  falling  back  last  of  all  upon  the  earliest  donations  (w). 
(C.  921.) 

924.  Whenever  the  donee  of  the  particular  donation  inter  vivos 
which  has  to  be  reduced  happens  to  be  one  of  the  heirs,  then  he 
may  retain  so  much  of  the  donation  as  is  equal  to  his  share  as  heir 
in  the  property  reserved  by  law,  provided  always  that  the  property 
he  so  returns  is  the  same  kind  of  property  as  that  reserved  by  law. 
(C.  832,  859,  866  and  foUowing.) 

925.  Whenever  the  donations  infer  vivoa  exceed  or  are  equal  in 
value  to  the  portion  of  the  property  of  which  the  law  gives  the 
power  of  disposition,  then  all  testamentary  bequests  are  void. 
(C.  1039  and  foUowing.) 

926.  When  the  bequests  by  will  are  more  than  the  portion  of 
property  of  which  the  deceased  had  the  disposal,  or  more  than 
what  is  left  thereof  after  the  value  of  any  donations  infer  rivox  has 
been  deducted,  then  they  shall  be  reduced  proportionately  (so  much 
in  the  £)  without  making  any  distinction  between  the  legacies 

{m)  For  example,  if  the  deceased  has  exceeded  by  his  gifte  inter  vivos  and  by 
will  the  portion  that  he  has  the  unfettered  disposition  of  by  10,000  francs,  you  first 
reduce  the  legacies  by  that  amount,  and  only  when  they  are  insufficient  fall  back 
on  the  gifts  inter  vivo». 
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which  are  made  by  way  of  giving  a  definite  proportion  of  the 
general  assets,  and  the  legacies  of  particular  things.  (C.  871, 927, 
1003,  1009,  1024.) 

927.  When,  however,  the  testator  has  expressly  stated  that  he 
wishes  any  particular  legacy  to  be  paid  in  preference  to  others, 
effect  must  be  given  to  such  wish,  and  the  particular  legacy  shall 
not  be  reduced  unless  the  sum  of  the  other  legacies  does  not  make 
up  the  amount  of  the  portion  reserved  by  law.     (C.  1009,  l(i24.) 

928.  When  the  demand  for  reduction  has  been  made  within  a 
year  of  the  decease  the  donee  must  return  the  produce  of  the 
portion  which  exceeds  the  legally  disposable  part  of  the  succession 
as  from  the  day  of  the  death.  If  the  demand  is  not  made  within  a 
year,  then  as  from  the  date  of  the  demand.     (C.  856, 1005,  2277.) 

929.  Immovables  which  there  is  a  right  to  have  brought  back 
into  the  succession  by  way  of  reduction  shall  be  so  recovered  free 
of  any  debts  of  the  donee,  or  of  mortgages  created  by  him. 
(C.  2125.) 

930.  An  action  by  the  heirs  for  the  reduction  or  return  of  a 
donation  lies  against  third  parties  who  refuse  to  return  immovables 
which  formed  pai-t  of  the  donation,  and  which  have  been  alienated 
by  the  donee.  The  action  shall  be  brought  in  the  same  way  and 
in  the  same  order  as  such  an  action  would  be  brought  by  the 
heirs  against  the  donees  themselves ;  but  it  can  only  be  brought 
after  the  heirs  have  first  seised  and  realized  the  property  of  the 
donees.  Such  actions  must  be  brought  against  such  thii'd  parties 
in  the  oi-der  of  date  of  the  alienations,  the  first  action  being 
brought  against  the  per^ion  in  possession  under  the  latest  aliena- 
tion.    (0.  929,  2022,  2062.) 

Chapter  IV. 
Ok  Donations  inter  vivos. 
Section  1. 
Of  the  Formalities  required. 

931.  Every  instrument  purporting  to  be  a  donation  inter  vivots 
must  be  drawn  up  by  a  notary  in  the  oixiinaiy  form  of  a  contract, 
and  a  record  thereof  must  be  kept  in  the  notary's  archives,  other- 
wise such  instrument  will  be  null  and  void.  (C.  894,  948,  949, 
1339,  1340.) 

932.  A  donation  infer  vivos  is  not  binding  on  the  douor,  and 
has  no  effect  until  it  has  been  accepted  expressly.  The  donation 
may  be  accepted  at  any  time  during  the  lifetime  of  the  donor  by  a 
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subsequent  instrument  drawn  up  by  a  notary,  of  which  a  record 
shall  be  kept  by  the  notary  in  his  archives ;  but  in  such  a  case, 
however,  it  has  no  effect,  as  regards  the  donor,  until  he  has  been 
given  notice  of  the  instrument  containing  the  acceptance.  (C.  780, 
1076,1087,1121,1317.) 

933.  If  the  donee  is  of  age  the  donation  inter  vivos  must  be 
accepted  by  him  personally,  or  else  in  his  name  by  a  person 
authorized  by  him  to  accept  the  particular  donation,  or  by  a 
person  having  a  general  authority  to  accept  any  donations  which 
had  been  made,  or  which  might  be  made.  This  authority  must  be 
drawn  up  by  a  notary,  and  a  certified  copy  thereof  attached  to  the 
record  of  the  donation,  or  to  the  record  of  the  acceptance,  if  it  is 
given  by  a  separate  instrument. 

934.  A  married  woman  cannot  accept  a  donation  without 
obtaining  either  the  consent  of  her  husband  or  that  of  the 
Court,  as  provided  by  Arts.  217 — 219  in  the  title,  "  Of  Mai-riage," 
should  the  husband  refuse  to  give  it.  (C.  225,.  932,  938,  942, 
1087,  1125.) 

935.  A  donation  made  to  a  minor,  who  has  not  been  emanci- 
pated, or  to  an  interdicted  person,  must  be  accepted  by  his 
guardian,  as  provided  by  Art.  463  in  the  title,  "Of  Majority,  of 
Guardianship,  and  of  Emancipation."  An  emancipated  minor  can 
accept  if  his  curator  joins  in  the  acceptance.  But  the  father  and 
mother  of  a  minor,  whether  he  is  emancipated  or  not,  or  his  other 
ascendants,  can  (even  during  the  lifetime  of  his  parents,  and  though 
they  are  neither  the  guardians  nor  the  curators  of  the  minor) 
accept  a  donation  in  his  behalf  (m). 

936.  A  deaf  and  dumb  person  who  knows  how  to  write  can 
accept  a  donation  either  personally  or  by  his  agent.  If  he  cannot 
write  the  donation  must  be  accepted  by  a  curator  appointed  for  the 
purpose  in  accordance  with  the  rules  lAid  down  under  tiie  title 
"  of  Minority,  of  Guardianship,  and  of  Emancipation." 

937.  Donations  made  to  homes  for  the  poor  of  a  commune  or 
institutions  of  public  utility  must  be  accepted  by  those  persons 
having  the  management  of  such  communes  or  of  such  institutions, 
after  they  have  been  duly  authorized  by  the  proper  authority  to 
accept  the  same.     (C.  910.) 

(m)  Art.  463  provided  that  a  guardiHii  could  uot  accept  a  donation  without  the 
consent  of  the  family  council ;  this  Article  makes  an  exception  in  favour  of  the 
parents  and  ancestors.  If  the  donation  is  made  by  either  parent,  it  has  to  be 
accepted  on  behalf  of  the  minor  by  the  other  parent  or  an  ancestor,  for  a  man  cannot 
occupy  two  inconsistent  positions  in  the  same  transaction,  viz.,  give  and  then 
accept  such  gift  on  behalf  of  the  donee.     (Laurent,  Vol.  XII.  pars.  249  and  250.) 
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938.  A  douation  accepted  in  proper  form  is  complete  by  the 
consent  of  the  parties  alone.  The  property  in  the  things  so  given 
is  transferred  thereby  without  any  formal  handing  over  being 
necessary.     (C.  711,  932,  1138.) 

939.  When  a  gift  is  made  of  property  which  can  be  mortgaged, 
the  instruments  containing  the  donation  and  acceptance  must  be 
transcribed  at  the  mortgage  office  of  the  arrondissement  in  which 
the  property  is  situated,  as  well  as  the  instrument  giving  notice  of 
acceptance,  when  such  acceptance  is  given  by  a  separate  instrument. 
(C.  938,  941,  1069,  2118 ;  Com.  446,  448.) 

940.  When  property  has  been  given  b}^  a  Imsband  to  his  wife, 
it  is  the  duty  of  tlie  husband  to  see  to  the  transcription  of  the 
donation ;  but  if  the  husband  does  not  comply  ^vith  this  formality 
the  wife  may  do  so  without  her  husband's  authorization. 

When  the  donation  is  made  to  minors,  or  to  interdicted  persons, 
or  to  public  institutions,  it  shall  be  the  duty  of  the  guardians, 
curators  or  administrators  to  see  to  its  transcription.  (C.  942, 
2138,  2139.) 

941.  The  fact  that  there  is  no  transcription^may  be  pleaded  by 
all  persons  having  an  interest  in  the  property,  with  the  exception 
of  those  whose  duty  it  was  to  have  the  documents  transcribed, 
their  representatives,  and  the  donor. 

942.  When  there  has  been  no  instrument  of  acceptance  and 
the  donation  has  not  been  transcribed,  such  fact  shall  not  give 
minors,  interdicted  persons,  and  married  women  any  right  of 
action  asking  to  be  placed  in  the  position  they  would  have  been  if 
the  formalities  had  been  complied  with,  except  as  against  their 
guardians  or  husbands  (when  these  persons  have  been  guilty  of  a 
breach  of  duty  and  damage  has  been  suffered  in  consequence). 
There  shall  be  no  right  of  action  against  such  third  parties  if  the 
said  guardians  or  husbands  are  insolvent  («).  (C.  935,  938,  1070 
and  following  ;  1428,  2121.) 

943.  Only  property  which  actually  belongs  to  the  donor  can  be 
included  in  a  donation  inter  vivos.  The  donation  is  void  to  the 
extent  that  it  includes  future  (o)  property.  (C.  894,  944,  947,  948, 
1076,  1339.) 

(«)  Laurent  points  out  that  the  donation  is  not  only  voidable  but  void,  if  the 
formalitifS  required  by  law  have  not  been  fultiiled,  the  policy  of  the  law  being  as 
far  as  possible  to  discourage  such  donations.  Therefore,  obviously,  no  action  could 
lie  giving  a  right  in  rem  to  the  ?«.     (See  Vol.  XII.  paras.  259  and  260.) 

(o)  Property  which  is  not  actually  in  the  power  of  the  donor,  or  to  which  he  has 
no  right  or  no  actual  or  potential  right  of  action  by  which  he  can  claim  it  or  expect 
to  acquire  it,  w  called  * •  future  property."     If  he  has  a  right  of  action  by  which  he 
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944.  Every  donation  inter  vivox  made  subject  to  conditions 
which  depend  entirely  for  their  execution  upon  the  will  of  the 
donor  alone  is  void  (p).     (C.  947,  10S6,  1174.) 

945.  The  donation  is  also  void  if  it  is  made  subjert  to  the 
condition  of  paying  any  debts  or  charges  other  than  those  existing 
at  the  time  of  the  donation,  or  which  are  mentioned  either  in  the 
instrument  of  donation  or  in  the  schedule  which  may  be  attached 
thereto.     (C.  947,  10S4,  1085,  1134,  1394,  139o,  1396.) 

946.  If  the  donor  has  reserved  to  himself  the  power  of  dispos- 
ing of  a  thing  included  in  the  donation,  or  of  a  definite  sum  to  be 
charged  on  the  property  given,  then  if  he  dies  without  having  dis- 
posed of  it,  the  particular  thing  or  the  particular  sum  of  money 
belongs  to  the  heirs  of  the  donor,  notwithstanding  any  provisos 
or  stipulations  to  the  contrary.     (C.  947,  1086.) 

947.  The  four  last  preceding  Articles  do  not  apply  to  the  dona- 
tions mentioned  in  Chapters  Ylll.  and  IX.  of  the  present  title. 
(C.  1082  and  following.) 

948.  Every  instrument  of  gift  of  movables  is  only  valid  as 
regards  such  things  as  are  included  in  a  valuation.  Such  valuation 
must  be  attached  to  the  notary's  record  of  the  donation,  and 
signed  by  the  donor  and  donee  or  the  persons  who  accept  in  his 
behalf.     (C.  535,  1084.) 

949.  A  donor  may  reserve  the  usufruct  of  the  movable  or 
immovable  given  by  him  for  his  use,  or  the  right  of  disposing  of 
such  usufruct  for  the  benefit  of  another.     (C.  899.) 

950.  When  a  donation  of  movable  effects  has  been  made 
reserving  a  right  of  usufruct,  the  donee  must  accept  the  things 
which  actually  exist  at  the  end  of  usufruct  in  the  state  that  they 
may  then  be  in.  He  has  a  right  of  action  against  the  donor  or 
his  heirs  in  respect  of  things  which  no  longer  exist,  for  their  value 
as  stated  in  the  schedule  giving  their  valuation.     (C.  589,  615.) 

951.  The  donor  may  stipulate  that  the  things  given  shall  be 
returned  to  him  if  the  donee  predeceases  him,  or  if  the  donee 
and  his  descendants  predecease  him.  This  stipulation  can  only 
be  made  in  favour  of  the  donor.  (C.  351,  747,  766,  900,  953, 
1134,  1176.) 

might  acquire  the  property,  or  if  it  is  property  which  will  belong  to  him  on  the 
happening  of  a  certain  event,  it  is  not  "  future  "  property.  Thus  a  gift  of  the 
crop  which  the  donor's  land  may  produce  the  following  year  is  not  a  gift  of  future 
property.     (Laurent,  Vol.  XII.  para.  414.) 

(p)  Conditions  in  French  law  are  of  three  kinds-  (I)  "  casuelle  "—depending on  a 
thing  which  may  happen  or  not— chance ;  (2)  "potestative "-dependent  on  the 
will  of  the  party  who  makes  the  gift ;  (3)  "  mixtes  "—depending  on  his  will,  plus 
that  of  a  thii'd  party— only  (2)  i»  within  the  misohief  of  ^\Tt.  944. 


170  DIFFERENT  WAYS  BY  WHICH  OWNERSHIP  MAY  BE  ACQUIRED. 

952.  This  proviso — that  the  property  shall  revert  to  the  donor — 
has  the  effect  of  freeing  the  property  so  given  from  any  alienations 
effected  by  the  donee,  and  of  making  the  property  revert  to  the 
donor  free  and  clear  of  all  charges  and  mortgages,  except  any 
charge  made  to  secui-e  the  payment  of  dowry  and  the  performance 
of  the  conditions  of  the  marriage  settlements,  when  the  other 
property  belonging  to  the  husband  or  wife  (who  was  the  object  of 
the  bounty)  is  insufficient  to  meet  such  claims.  This  exception 
only  applies  where  the  donation  was  made  as  part  of  the  same 
marriage  settlement  as  gave  rise  to  these  rights  and  created  such 
mortgage.     (C.  1167,  1183.) 

Section  2. 

Of  the  Exceptions  to  the  Ride  that  Donations  Inter  Yivos  are 
irrevocable. 

'  953.  A  donation  inter  vivos  cannot  be  revoked,  except  for  non- 
performance of  the  conditions  on  which  it  was  made,  for  ingrati- 
tude, or  because  children  have  been  born  to  the  donor  since  the 
date  thereof.     (C.  1096,  1 183,  1184.) 

954.  If  the  donation  is  revoked  because  the  conditions  have  not 
been  performed,  the  property  reverts  to  the  donor,  free  of  all 
charges  and  mortgages  with  which  the  donee  or  those  claiming 
title  under  him  may  have  charged  it,  and  the  donor  has  the  same 
rights  against  third  parties  who  may  be  retaining  possession  of  the 
immovables  as  he  has  against  the  donee  himself.     (C.  2125.) 

955.  A  donation  inter  vivos  cannot  be  revoked  for  ingratitude, 
except  in  the  following  cases:  —  (1)  If  the  donee  has  made  an 
attempt  against  the  life  of  the  donor ;  (2)  if  he  has  been  guilty  of 
treating  the  donor  with  cruelty,  or  of  committing  a  serious 
criminal  {q)  offence  against  him,  or  of  seriously  insulting  {r)  him  ; 
(3)  if  he  has  refused  him  the  necessaries  of  life. 

956.  If  a  donation  is  revoked  either  because  the  conditions  on 
which  it  was  given  have  not  been  performed,  or  for  ingratitude, 
the  revocation  does  not  take  place  ijyso  facto ;  the  donation  has  to 
be  declared  revoked  by  the  Court.     (C.  1046,  1184.) 

957.  The  action  for  revocation  must  be  brought  within  a  year 
of  the  date  of  the  commission  of  the  alleged  offence  by  the  donee, 
or  within  a  year  from  the  day  on  which  such  offence  could  have 

(q)  This  must  be  an  offence  punishable  under  the  penal  code  as  a  crime  or 
contravention. 

{r)  "  Injure  grave.  "     (tsee  note  to  Art.  231.) 
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come  to  the  donor's  knowledge.  The  donor  has  no  right  of  action 
for  revocation  against  the  heirs  of  the  donee.  Nor  have  the  heirs 
of  the  donor  any  such  right  of  action  against  the  donee,  unless  the 
action  has  already  been  commenced  by  the  donor  himself  against 
the  donee,  or  the  donor  died  within  a  year  of  the  offence  having 
been  committed.     (C.  1047,  2253.) 

958.  A  revocation  does  not  affect  any  alienations  made  by  the 
donee,  nor  does  it  affect  either  a  mortgage  of  the  subject-matter  of 
the  gift  nor  any  other  burdens  (.s)  wit  h  which  the  donee  may  have 
burdened  it,  provided  such  mortgages  or  burdens  have  been 
effected  before  a  memorandum  had  been  made  in  the  margin  of 
the  transcription  required  by  Art.  939  of  the  fact  that  an  action 
for  revocation  has  been  commenced.  If  the  donation  should  be 
revoked  by  the  Court,  the  donee  will  be  ordered  to  return  a  sum 
equal  to  the  value  of  the  things  alienated  at  the  commencement  of 
the  action,  and  of  anything  produced  therefrom  since  that  date. 
(C.  2125.) 

959.  Gifts  made  in  consideration  of  a  marriage  are  not  revocable 
for  ingratitude  (t) . 

960.  All  donations  inicr  vivoa  {ti)  by  a  person  who  has  no 
children  or  living  descendants  at  the  time  of  the  donations  are 
revoked  ipao  facto  upon  (I)  a  legitimate  child  being  born  to  the 
donor  (though  it  may  be  posthumous),  or  (2)  by  his  legitimising  by 
marriage  an  illegitimate  chdd  born  after  the  date  of  the  donation  ; 
and  this  is  so  no  matter  whatever  may  be  the  value  of  the 
donation,  whatever  the  reason  of  the  gift,  and  though  there  was  an 
interchange  of  gifts,  or  the  gift  was  given  as  a  reward  for  services 
rendered.  The  rule  applies  to  all  gifts  made  in  considerati'  >n  of  a 
marriage  other  than  those  of  the  ascendants  of  the  parties  to  the 
marriage,  or  those  made  by  husband  and  wife  to  one  another. 
(C.  331  and  following ;  96ti,  109(j.) 

96L  A  donation  inter  vivos  is  revoked  even  though  the  donor's 
child  had  been  conceived  at  the  date  of  the  donation. 

962.  The  revocation  of  a  donation  inter  cidoh  takes  effect  even 
though  the  donee  has  entered  into  possession  and  been  allowed  to 

(«)  Viz  ,  easements  or  rentoharges  issuing  thereout. 

(0  Fuzier-Hennaim  points  out  that  the  Courts  have  construed  this  exception 
only  to  apply  to  gifts  made  by  third  parties  and  not  to  those  made  by  the  parties  to 
the  marriage  to  one  another. 

(k)  The  theory  of  this  and  the  next  Article  is  that  a  man  intended  the  gift  to  be 
given  only  on  the  implied  condition  that  he  was  childless.  This  theory  is  not  very 
workable  under  the  circumstances  mentioned  in  Art.  9G1,  but  the  donor  may  not 
have  sufficiently  realized  the  facts  or  been  ignorant  of  them. 
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remain  in  possession  thereof  since  the  birth  of  the  child.  The 
donee  is  not  bound  to  return  any  of  its  produce  whatsoever  except 
what  has  been  produced  after  the  date  on  which  he  has  had  a 
notification  served  upon  him  hy  the  bailiff  of  the  Court  or  in  some 
other  formal  manner  of  the  birth  of  a  child  or  of  its  legitimation 
by  subsequent  marriage.  He  must  return  the  property  as  from  the 
date  of  the  notification,  although  the  demand  to  have  the  property 
the  subject-matter  of  the  donation  inter  vivos  restored  may  only 
have  been  made  subsequently.     (C.  549,  550,  960.) 

963.  The  property  the  subject-matter  of  any  donation  which  by 
law  is  so  ipso  facto  revoked,  becomes  part  of  the  donor's  property  freed 
from  any  charges  or  mortgage  made  by  the  donee,  or  those  claim- 
ing under  him,  it  is  not  subject  (even  after  other  property  has  been 
exhausted)  to  any  liability  in  respect  of  any  right  of  action  which 
the  donee's  wife  may  have  in  respect  of  the  return  of  her  dowry, 
and  is  not  subject,  even  by  way  of  security,  to  any  claims  the  wife 
or  may  have  for  return  imder  the  system  of  community  of  goods  or 
any  claims  she  may  have  under  her  marriage  settlement.  This  is 
so,  though  the  donation  inter  vivos  may  have  been  made  in  con- 
sideration of  the  donee's  marriage,  and  was  made  part  of  the 
marriage  contract ;  and  though  the  donor  may,  by  the  donation 
inter  vivos,  have  gone  security  for  the  due  performance  of  the 
marriage  contract.     (C.  2125.) 

964.  Donations  thus  revoked  do  not  revive  again  (become 
effective),  either  upon  the  death  of  the  child  or  by  virtue  of  any 
ratifying  instrument.  If  the  donor  wishes  to  give  the  same  property 
to  the  same  donee,  either  before  or  after  the  death  of  the  child 
whose  birth  revoked  the  donation  inter  vivot,,  he  can  only  do  so  by 
a  new  disposition.     (C.  1339.) 

965.  Any  clause  or  agreement  whereby  the  donor  gives  up  a 
right  to  insist  on  the  revocation  of  a  donation  inter  vivos  occasioned 
by  his  having  a  child  bom  to  him  is  null  and  has  no  effect.     (C.  6, 
900.) 

966.  Neither  the  donee,  nor  his  heirs  or  representatives,  nor  any 
other  person  retaining  possession  of  the  property  so  gifted,  can  set 
up  prescription  to  validate  a  donation  inter  vivos  revoked  by  the 
donor  having  a  child  bom  to  him,  except  after  having  been  in 
possession  thereof  for  thirty  years.  Such  time  shall  begin  to  run 
only  from  the  date  of  the  birth  of  the  donor's  last  child,  even 
though  the  child  may  be  posthumous,  and  is  subject  to  any  inter- 
ruptions therein,  such  as  the  oi-dinary  law  as  to  prescription 
recognizes. 
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Chapter  V. 
Of  Testamentaky  Dispositions. 

Section  1. 
Of  the  General  Rules  as  to  the  Form  of  With. 

967.  Every  person  may  dispose  of  his  property  by  will,  either 
by  making  a  person  his  heir,  or  by  leaving  a  legacy,  or  in  any 
lawful  manner  that  shows  his  intentions.  (C.  901  and  following  ; 
1002  and  following;  1014,  1035.) 

968.  Two  or  more  persons  cannot  make  their  wills  by  means 
of  the  same  instrument,  whether  the  wills  are  made  in  favour  of 
a  third  party  or  by  way  of  reciprocal  and  mutual  gift.  (C,  1001, 
1097.) 

969.  A  will  must  be  either  holographic  {x),  or  of  record,  or  else 
be  made  in  secret  form. 

970.  A  holograph  will  is  not  valid  unless  it  is  entirely  written, 
dated,  and  signed  by  the  testator.  No  other  formality  is  required. 
(C.  999, 1001,  1007,  1035.) 

971.  A  will  made  as  of  record  is  one  recorded  by  two  notaries 
in  presence  of  two  witnesses,  or  by  one  notary  in  presence  of  four 
witnesses.     (0.  972,  973,  975,  980,  1001.) 

972.  If  a  record  of  the  will  is  made  in  presence  of  two  notaries, 
the  testator  dictates  it  to  them,  aud  it  must  be  taken  down  by  one 
of  the  notaries  as  dictated.  If  there  is  only  one  notary,  the  will 
must  similarly  be  dictated  by  the  testator  and  written  by  the 
notary.  In  either  case  the  will  must  be  read  over  to  the  testator 
in  presence  of  the  witnesses.  The  document  must  recite  clearly 
that  all  these  formalities  have  been  complied  with.     (C.  1001.) 

973.  The  will  must  be  signed  by  the  testator,  if  he  says  he 
cannot  write ;  then  the  document  must  distinctly  recite  that  he 
said  he  could  not  write,  or  the  reason  why  he  is  unable  to  sign  (//). 
(C.  974,  1001.) 

{x)  From  the  Greek  oXot  (all)  and  ffixpu  (to  write) ;  vmtten  entirely  by  the 
testator. 

(y)  The  testator  may  kaow  hove  to  write,  but  may  be  too  weak  or  be  paralyzed. 
The  Courts  require  the  notary  to  recite  expressly  that  "after  being  asked"  the 
testator  said  he  could  not  write.     It  is  not  sufiBideut  for  the  notary  to  say  in  the         * 
will  "  th^  testator  cQuld  nut  write," 
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974.  The  will  must  be  signed  by  the  witnesses.  In  country 
districts  it  is  sufficient  for  one  of  the  two  witnesses  to  sign  if  the 
will  is  recorded  by  two  notaries,  or  by  two  of  the  four  witnesses  if 
the  will  is  recorded  by  one  notary.     (C.  971,  973,  980,  1001.) 

975.  Legatees  (no  matter  what  their  interest),  and  relatives  or 
connections  of  legatees  (up  to  and  including  the  fourth  degree), 
cannot  be  witnesses  to  a  will  made  as  of  record.  Nor  can  the 
clerks  of  the  notaries  who  record  the  will  be  witnesses.  (C.  735 
and  following;  980,  1001.) 

976.  A  testator  who  makes  a  mystic  or  secret  will  must  sign  it, 
whether  the  will  has  been  written  by  himself  or  by  another.  The 
paper  on  which  the  will  is  written,  or  the  paper,  if  any,  which  acts 
as  an  envelope  thereto,  must  be  closed  up  and  sealed  up.  The 
testator  must  present  the  will  so  closed  and  sealed  up  to  the  notary, 
and  to  at  least  six  witnesses,  or  else  he  must  close  and  seal  it  up  in 
their  presence.  He  must  then  make  a  declaration  to  the  effect  that 
the  paper  contains  his  will,  and  that  it  is  written  and  signed  by 
him,  or  that  it  is  written  by  a  third  party  and  signed  by  him. 
The  notary  must  draw  up  a  memorandum  of  such  declaration  on 
the  outside,  writing  it  on  the  paper  or  sheet  which  serves  as 
envelope.  The  testator  and  the  notary  and  the  witnesses  must 
all  sign  the  memorandum.  All  this  must  be  done  consecutively, 
and  without  breaking  off  to  transact  any  other  business.  If  the 
testator,  owing  to  some  impediment  which  has  supervened  since 
the  date  of  signing  the  will,  is  unable  to  sign  the  memorandum  so 
written  outside,  then  it  shall  recite  the  statement  the  testator  made 
respecting  the  said  impediment ;  but  it  shall  not  be  necessary  to 
increase  the  number  of  witnesses  in  consequence  of  his  not  being 
able  to  sign  the  memorandum.     (C.  977,  978,  1001,  1008.) 

977.  If  the  testator  does  not  know  how  to  sign  his  name,  or  if 
he  was  unable  to  do  so  when  he  had  his  will  written,  there  must 
be  an  additional  witness  (beyond  those  mentioned  in  the  preceding 
Article)  to  the  memorandum  covering  the  will.  Such  witness 
must  sign  the  memorandum  with  the  other  witnesses,  and  the 
memorandum  must  recite  the  reason  why  such  witness  was  required. 
(C.  1001.) 

978.  Persons  who  do  not  know  how  to  read,  or  cannot,  in 
fact,  read,  are  not  entitled  to  make  their  wills  in  mystic  form, 
(C.  1001.) 

979.  Should  the  testator  be  unable  to  speak,  but  be  able  to 
•     write,  he  can  make  a  mystic  will,  but  it  must  be  entirely  written, 

dated,  and  signed  by  him  ;  and  he  must  present  it  himself  to  the 
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notary  and  to  the  witnesses,  and  he  must  state  in  wiiting  above 
the  memorandum  on  the  envelope,  in  tlie  presence  of  the  notary 
and  witnesses,  that  the  paper  he  presents  is  his  will.  After  this 
the  notary  will  write  the  covering  memorandum,  in  which  he  will 
recite  that  the  testator  wrote  those  words  in  presence  of  the  notary 
and  the  witnesses.  Moreover,  all  the  forms  required  by  Art.  97  H 
shall  be  observed.     (C.  1001.) 

980.  (Law,  7th  December,  1897.) — The  witnesses  to  be  present 
at  wills  must  be  of  age  and  French  citizens.  They  may  be  of 
either  sex.  But  a  husband  and  wife  cannot  both  be  witnesses  to 
the  same  will. 

Section  2. 
Of  the  Special  Mules  to  be  observed  as  to  the  Form  of  Certain  With. 

981.  (Law,  17th  May,  1900.)— Wills  of  soldiers,  sailors  in 
service  of  the  State,  and  of  persons  employed  with  the  armies, 
may  be  dictated  under  the  circumstances  mentioned  in  Art.  93  to 
either  a  superior  officer  (z)  or  a  military  doctor  of  a  corresponding 
rank  in  presence  of  two  witnesses ;  or  to  two  officials  doing  duty 
with  the  army  service  corps  (or  the  non-combatant  services  on 
board  a  ship)  ;  or  two  officers  of  the  commissariat  department; 
or  else  it  may  be  dictated  to  and  taken  down  by  one  of  suoh 
officials  or  officers  in  presence  of  two  witnesses ;  or  if  it  is  an 
isolated  detachment,  to  the  commanding  officer  of  the  detachment 
in  presence  of  two  witnesses,  should  there  not  be  a  superior 
officer  or  doctor  of  a  corresponding  rank  in  the  detacliment,  or 
official  of  the  army  service  corps  or  r'omraissariat  officer.  The  will 
of  an  officer  commanding  an  isolated  detachment  may  be  dictated 
to  and  taken  down  by  the  officer  next  senior  in  rank.  The  power 
of  making  a  will  under  the  circumstances  referred  to  in  the 
present  Article  extends  to  prisoners  in  the  hands  of  the  enemy. 

982.  (Law,  I7th  May,  1 900.) -When  the  testator  is  ill  or 
wounded  in  a  hospital,  or  a  place  which  is  a  military  convalescent 
home  as  defined  by  the  army  regulations,  then  the  wills  referred 
to  in  the  last  Article  may  be  dictated  to  and  taken  down  by  the 
chief  medical  officer,  whatever  may  be  his  rank,  assisted  by  the 
officer  having  the  management.  If  this  admiui>trative  officer  is 
not  available,  then  two  witnesses  are  necessary.     (C.  99M,  1001.) 

(r)  "  Officiere  superieuTd  "  include,  according  to  the  reporter  of  the  Law  of  tha 
1st  June,  1893  (where  the  expression  was  first  used),  colonel;*,  lieutenant-colonpls, 
commanding  officers  of  battalions  or  squadrons ;  "  ctipitaines  de  vaisseau,"  corre- 
sponding to  captains  R.N.  ;  and  "  capitaines  de  fregate,"  correepouding  to 
commanders  R.N. 
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983.  The  wills  mentioned  in  the  two  preceding  Articles  must 
always  be  made  in  duplicate.  If  this  is  impossible  owing  to  the 
state  of  health  of  the  testator,  a  certified  copy  of  the  will  shall  be 
made  to  take  the  place  of  the  second  original ;  this  must  be  signed 
by  the  witnesses  and  the  officers  who  draw  up  the  will.  The 
certified  copy  must  contain  a  recital  of  the  reasons  why  it  was 
impossible  to  make  the  will  in  duplicate.  The  two  originals,  or 
the  original  and  the  certified  copy,  shall  be  sent  as  soon  as  it 
is  possible,  and  mthout  delay,  to  the  Minister  of  War  or  to  the 
Minister  for  the  Marine.  They  shall  be  sent,  closed  up  and  sealed, 
and  separately,  by  two  different  mails,  in  order  to  be  deposited 
with  the  notary  chosen  by  the  testator,  or,  if  he  has  chosen  none, 
with  the  President  of  the  Chamber  of  Notaries  of  the  arrondisse- 
ment  in  which  he  was  last  domiciled. 

984.  (Law,  8th  June,  1893.) — A  will  made  in  the  form  given 
above  shall  be  void  six  months  after  the  testator  has  come  to  a 
place  where  he  was  able  to  make  it  in  the  ordinary  form.  If  he 
has  been  again  placed  in  the  position  referred  to  in  Art.  93,  the 
will  continues  to  be  valid  while  he  remains  in  such  position,  and 
for  a  space  of  six  months  after  it. 

985.  Wills  made  in  a  place  with  which  communications  are 
interrupted  owing  to  plague  or  infectious  disease  can  be  dictated 
to  and  taken  down  by  a  justice  of  the  peace,  or  to  a  municipal 
official  of  the  commune,  in  presence  of  two  witnesses. 

986.  This  last  provision  applies  both  to  persons  affected  by  such 
diseases  and  to  all  those  who  are  in  the  infected  places,  although 
they  do  not  happen  to  be  ill. 

987.  The  wills  referred  to  in  the  two  preceding  Articles  become 
null  six  months  after  communications  are  re-established  with  the 
place  in  which  the  testator  happens  to  be,  or  after  he  has  been  six 
months  in  a  place  with  which  communications  are  not  interrupted. 

988.  (Law,  8th  June,  1893.) — Wills  of  persons  on  board  ship 
which  are  made  during  a  sea  voyage,  or  while  the  vessel  is  stopping 
in  a  port,  shall,  when  it  is  irupossible  to  communicate  with  the 
land,  or  the  port  is  a  foreign  one  in  which  there  is  no  French 
diplomatic  agent  or  consular  agent  with  the  power  to  act  as  a 
notary,  be  made  in  presence  of  two  witnesses  by  the  following 
persons : — On  a  vessel  belonging  to  the  State,  by  the  adminis- 
trative officer  or  by  the  commanding  officer  or  the  person  acting  as 
such ;  on  other  vessels  by  the  captain,  master,  or  owner,  assisted 
by  the  second  in  command ;  or  if  there  is  none  such,  by  those  who 
act  as  such.  The  document  must  recite  under  which  of  the  circum- 
stances above  mentioned  the  will  was  made.  (C.  980,  989  and 
following;  996,998,  lOOl.) 
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989.  (Law,  8th  June,  1893.) — Under  the  circumstanoes  men- 
tioned in  the  last  Article,  if  the  vessel  belongs  to  the  State,  the 
will  of  the  administrative  officer  shall  be  dictated  to  and  taken 
down  by  the  commanding  officer,  or  the  officer  acting  as  such.  If 
there  is  no  administrative  officer,  then  the  will  of  the  commanding 
officer  shall  be  dictated  to  and  taken  down  by  the  next  senior 
officer ;  on  other  vessels  the  will  of  the  captain,  master,  owner,  or 
second  in  command  shall,  under  similar  circumstances,  be  taken 
down  by  the  persons  next  in  order  of  rank. 

990.  (Law,  8th  June,  1893.) — ^In  every  case  the  wills  men- 
tioned in  the  last  two  Articles  shall  be  made  in  duplicate.  If  it  is 
impossible  to  comply  with  this  formality  owing  to  the  state  of 
health  of  the  testator,  a  certified  copy  of  the  will  shall  be  drawn  up 
to  take  the  place  of  a  second  original.  This  certified  copy  shall  be 
signed  by  the  witnesses,  and  by  the  officer  who  drew  up  the  will, 
and  it  shall  recite  the  reason  why  the  will  was  not  made  in  duplicate. 

991.  At  the  first  foreign  port  at  which  the  vessel  stops  where 
there  is  a  French  diplomatic  or  consular  agent  there  shall  be 
handed  over  to  such  agent  one  of  the  originals  of  the  will,  or  the 
certified  copy  of  the  same,  who  will  forward  it  to  the  Minister  of 
the  Marine  in  order  that  it  may  be  deposited  as  provided  by 
Art.  983. 

992.  When  the  vessel  arrives  at  a  French  port,  then  if  the 
vessel  belongs  to  the  State,  the  two  originals  of  the  will,  or  the 
original  and  the  certified  copy,  or  the  remaining  original  (should 
the  vessel  have  handed  over  one  during  the  voyage)  shall  be 
deposited  in  a  sealed  envelope  at  the  Bureau  des  Armements ;  or 
if  the  ship  is  not  a  vessel  belonging  to  the  State,  then  such  docu- 
ments shall  be  handed  over  to  the  Navy  Recruiting  Office.  Each 
of  these  documents  shall  be  forwarded  separately  and  by  different 
mails  to  the  Minister  for  the  Marine,  who  vnW  have  them  forwarded 
as  directed  in  Art.  983. 

993.  The  vessel's  roll  shall,  opposite  the  testator's  name,  con- 
tain a  mention  of  the  fact  that  the  originals  or  certified  copies 
of  the  will  have,  in  accordance  with  the  provisions  of  the  preceding 
Article,  been  handed  over  to  the  Consulate,  the  Bureau  des  Arme- 
ments, or  th'^  Marine  Recruiting  Office,  as  the  case  may  be. 

994.  (Law,  9th  June,  1893.) — A  will  made  during  a  voyage  in 
the  form  prescribed  by  Art.  988  and  the  Articles  following  is 
only  valid  if  the  testator  dies  on  board  the  ship  and  within  six 
months  after  he  has  disembarked  at  a  place  where  he  could  re- 
make it  in  the  ordinary  form.     If,  however,  the  testator  embarks 

W.  N 
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on  a  new  voyage  before  the  six  months  have  expired,  then  such 
will  will  be  valid  during  such  new  voyage,  and  for  another  period 
of  six  months  dating  from  the  day  on  which  he  landed  from  such 
a  voyage.     (C.  969,  988.) 

995.  Any  bequests  contained  in  a  will  made  during  the 
course  of  a  voyage  in  favour  of  any  officer  of  the  ship  who 
is  not  a  relative  or  a  connecti'on  by  marriage  of  the  testator  are 
null  and  void,  and  are  treated  as  if  not  made.  This  is  so  whether 
the  will  is  a  holograph  or  whether  it  is  made  in  accordance  with 
Art.  988  and  those  following.     (C.  975.) 

996.  (Law,  8th  June,  1893.)— Arts.  984,  987,  or  994,  as  the 
case  may  be,  must  be  read  out  to  the  testator  in  presence  of  the 
witnesses,  and  the  will  must  recite  that  they  have  been  so  read  to 
him. 

997.  The  wills  referred  to  in  the  preceding  Articles  of  the 
section  must  be  signed  by  the  testator,  and  by  those  to  whom  they 
have  been  dictated,  and  by  the  witnesses. 

998.  (Law,  8th  June,  1893.) — If  the  testat'  r  says  he  cannot 
sign,  this  fact  shall  be  recited  in  the  ^vill,  and  the  cause  shall  be 
stated.  Where  two  witnesses  are  required,  the  will  must  be  signed 
by  at  Ipast  one  of  them,  and  the  reason  why  the  other  did  not 

■     sign  shall  be  mentioned.     (C.  973,  974,  1001.) 

999.  A  Frenchman  who  is  abroad  may  make  his  will  by  a 
non-notarially  authenticated  instrument  signed  by  him  as  laid 
down  by  Art.  970,  or  by  an  authenticated  instrument  made 
according  to  the  form  prescribed  by  the  law  where  it  was  drawn 

up  (rt). 

1000.  Wills  made  abroad  do  not  become  operative  over  pro- 
perty in  France  until  they  have  been  registered  in  the  office  of  the 
domicile  of  the  testator  if  he  has  retained  a  domicile  in  France, 
otherwise  it  must  be  registered  at  the  place  where  he  was  last 
known  to  be  resident.  If  the  will  affects  immovables  in  France, 
it  must  also  be  registered  at  the  office  of  the  place  where  such 
property  is  situated,  but  it  cannot  be  required  to  pay  duty  twice. 
(C.  102  and  foUowing.) 

(a)  The  Courts  and  the  commentators  are .  agreed  that  a  will  made  according  to 
the  lex  loci  actus  is  good,  though  not  authenticated  by  a  notary,  and  it  was  pointed 
out  by  the  Court  of  Cassation  that  the  English  law  as  to  wills  did  not  recognize  any 
special  form  of  wills  which  had  to  be  drawn  up  by  notaries.  (Sirey  {1S43),  I.  209 ; 
and  Laurent,  Vol.  XIII.  sect.  150.) 
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1001.  The  formalities  required  for  the  different  kinds  of  wills 
by  the  present  and  preceding  sections  must  be  strictly  observed, 
otherwise  the  will  is  void. 

Section  3. 
Of  appointing  an  Heir,  and  of  Legacies  generally. 

1002.  Bequests  by  will  may  be  by  way  of  a  gift  of  the 
universal  estate,  of  gift  of  a  fraction  of  the  disposable  estate,  or 
by  way  of  a  gift  of  special  things.  Each  of  these  bequests, 
whether  made  by  way  of  appointing  an  heir,  or  made  as  a 
legacy,  take  effect  according  to  the  rules  hereinafter  laid  down 
relating  to  bequests  of  the  whole  estate,  relating  to  bequests  of  a 
fraction  of  the  whole  estate,  and  relating  to  legacies  of  special 
things.     (C.  1003,  1010,  1014.) 

Section  4. 
Of  a  Bequest  of  a  Universality. 

1003.  A  bequest  of  the  universality  {b)  is  a  bequest  by  which 
the  testator  gives  to  one  or  more  persons  all  the  property  that  he 
leaves  at  his  decease.  (C.  790,  904,  967,  1004,  1006,  1010,  1014, 
1043,  1044.) 

1004.  When  the  testator  leaves  surviving  him  any  of  the  heirs 
to  whom  the  law  reserved  a  quota  of  his  property,  then  such  heirs 
are  seised  ipso  facto  on  his  death  of  all  the  property  belonging  to 
the  succession  ;  and  the  person  to  whom  the  universality  has  been 
left  has  to  ask  them  for  possession  of  the  property  {c)  left  by  will. 
(C.  724,  1005,  1011,  1014.) 

1005.  But  the  person  to  whom  the  universality  has  been 
left  is  entitled  to  the  usufruct  of  the  property  left  by  will,  as 
from  the  day  of  the  death,  if  he  demands  possession  within  a 
year  of  the  death.  If  he  does  not  demand  possession  within  such 
period,  then  his  right  to  the  usufruct  will  only  begin  as  from 
the  date  that  an  action  is  commenced  for  possession,  or  from 
the  date  that  the  heirs  consented  to  give  possession. 

(*)  The  beneficiary  under  such  a  bequest  is  entitled  to  all  the  testator  can 
dispose  of  to  any  lapsed  legacies.  His  position  is  somewhat  like  that  of  a  residuary 
legatee,  for  the  other  legacies  may  leave  nothing  ;  but  as  he  has  a  contingent  right 
to  the  whole,  he  has  a  universality.     (See  Laurent,  Vol.  XIII.  509.) 

(c)  The  object  of  this  provision  as  to  asking  posseasion  or  deliver}'  i:*  to  get  the 
assent  to  the  bequest  of  the  person  who  has  the  seisin  of  the  property,  who  i« 
generally  the  person  entitled  if  there  was  an  iotestacy,  and  the  person  (if  any) 
to  whom  the  law  has  reserved  a  portion.  (See  similar  provision  in  Arts.  1011 
and  1014.) 

n2 
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1006.  When  the  testator  leaves  no  heirs  surviving  him  for 
whom  the  law  has  reserved  a  quota  of  his  property,  then  the  person 
to  whom  a  bequest  of  the  universality  has  been  made  shall  be 
seised  ipso  facto,  and  he  shall  not  be  obliged  to  demand  possession. 

1007.  (Law,  2oth  March,  1899.) — Every  holograph  will  must, 
before  being  put  into  effect,  be  presented  to  the  president  of  the 
Court  of  First  Instance  of  the  arrondissement  in  which  the  suc- 
cession opens.  The  will  must  then  be  opened  if  it  is  sealed  ijp, 
the  president  must  draw  up  a  memorandum  of  the  fact  that  the 
will  was  presented  to  him,  of  its  opening,  and  of  the  condition  of 
the  will.  He  will  order  it  to  be  deposited  with  a  notary  chosen  by 
him.  In  French  colonies  and  protectorates  the  holograph  wills  of 
persons  who  have  retained  a  domicile  either  in  France,  or  in  another 
colony,  must  be  presented  to  the  president  of  the  Court  of  First 
Instance  of  the  place  where  the  death  took  place,  or  to  the  pre- 
sident of  the  nearest  Court.  Such  judicial  officer  will  then  of»en 
the  will,  and  draw  up  a  memorandum  certifying  in  what  condition 
the  will  was. 

The  registrar  must  make  a  facsimile  (rf)  of  the  will  and  put  it 
in  the  records  of  the  registry.  The  vrill,  and  a  certified  copy  of 
the  memorandum  of  the  opening  of  the  will,  must  then  be  for- 
warded in  a  scaled  envelope  to  the  president  of  the  Court  of  the 
deceased's  domicile,  and  he  will  then  follow  the  directions  given  in 
the  first  paragraph  hereof  as  to  opening  the  will  and  its  deposit. 
The  same  rules  apply  to  the  death  of  persons  in  France  who  are 
domiciled  in  the  colonies. 

If  the  will  is  made  in  mystic  form  the  same  course  must  be 
pursued  in  presenting  it,  openiDg  it,  describing  its  condition  and 
ordering  its  deposit ;  except  that  it  can  only  be  opened  before  such 
of  the  notaries,  witnesses  and  signatories  of  the  memorandum  on 
the  outside  thereof  who  are  living  in  the  place,  or  after  they  have 
been  summoned  to  attend. 

1008.  When  Art.  1006  applies,  then,  whether  the  will  is  a 
holograph  will  or  is  made  in  mystic  form,  the  person  to  whom  the 
universality  has  been  bequeathed  must  petition  the  Coui-t  for  an 
order  to  take  possession.  Such  order  must  be  given  at  the  bottom 
of  the  petition  to  which  the  formal  instrument  proving  tlie  deposit 
must  be  attached.  (C.  970,  9^6,  1006,  1007,  1313,  1315,1323, 
2133;  Pr.  193  and  following;  546;  T.  78.) 

11009.  When  a  person,  to  whom  the  universality  has  been 
bequeathed,  who   in  conjunction  with  an  heir  to  whom  the  law 

{d)  I.e.,  with  all  spelling  mistakes,  interlineations,  corrections,  notes  thereon,  &c. 
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has  reserved  a  quota,  he  is  liable  for  the  debts  and  charges  of  the 
succession  of  the  testator  personally  in  respect  of  liis  share  and 
portion,  and  as  with  respect  to  property  falling  to  him  quA 
mortgagee  {e),  to  the  extent  of  the  mortgaged  property,  for  the 
whole  mortgage  money,  and  he  is  hound  to  discharge  the  legacies, 
except  where  they  are  liable  to  reduction  as  is  explained  in  Arts. 
926  and  927.     (0.  870,  873,  973,  1003,  1012.) 


Section  5. 
Of  Bequests  in  the  Nature  of  a  Universality. 

1010.  A  bequest  in  the  nature  of  a  universality  is  a  bequest  by 
which  the  testator  bequeaths  a  definite  fraction  of  the  property 
which  the  law  gives  him  the  free  disposal  (/)  of,  such  as  a  half. 

1011.  Persons  to  whom  bequests  have  been  made  in  the  nature 
of  a  universality  have  to  obtain  delivery  of  the  same  from  the  heirs 
for  whom  the  law  has  reserved  a  share,  and  if  there  are  no  such 
heirs,  then  from  the  persons  to  whom  the  universality  has  been 
bequeathed,  and  in  default  of  such,  from  the  heirs  in  the  order  that 
they  are  entitled  under  the  title  as  to  Successions.  (C.  731,  !:!l3 
and  following ;  1003,1014.) 

1012.  The  persons  to  whom  a  bequest  in  the  nature  of  a 
universality  has  been  made  are  liable  personally  for  the  debts  and 
charges  payable  in  respect  of  their  share  and  portion,  and  as 
mortgagees  to  the  extent  of  the  whole  of  any  mortgaged  property 
falling  to  them.     (C.  870  and  foUowing ;  926.) 

1013.  When  the  testator  has  only  disposed  of  a  portion  of  the 
property  that  he  could  dispose  of  by  law  and  he  has  done  so  by 
way  of  a  bequest  in  the  nature  of  a  universality,  then  the  person 
to  whom  such  bequest  has  been  made  shall  be  liable  to  contribute 
together  with  the  natural  heirs  towards  the  payment  of  the  special 
legatees  in  proportion  to  his  share.  (C.  871,  913  and  following; 
(1017. 


For  Seychellee 
and  Mauri- 
tius, cf.  21  of 
1R83,  sect.  9. 


Cf.  Mauri- 
tins,  Ord.  15 
of  1878, 
Art.  1. 


(e)  That  is,  if  there  happens  to  be  a  mortgage  on  the  property  falling  to  him. 
(See  note  (A)  to  Art.  873.) 

(/)  Laurent,  Vol.  XIII.  para.  hTi,  says  that  a  bequest  of  a  fraction  of  all  the 
property  the  testator  leaves  at  his  de^ith  is  also  a  bequest  "  k  titre  universel." 
The  fact  that  gift  of  a  fraction  or  of  all  imraovablei  comes  under  the  same  head 
is  accounted  for  because  under  the  old  customs  movables  and  immovables  went 
to  different  classes  of  heirs,  and  they  were  therefore  regarded  as  a  "  universalite  " 
by  themselves.  The  persons  to  whom  a  bequest  of  a  universality  ("  legataires 
universels  ")  and  those  to  whom  a  bequest  in  the  nature  of  a  universality  are  given 
are  entitled  to  have  the  property  as  it  stands,  and  the  heir  has  no  right  to  force 
them  to  take  its  value  in  mcmey.     (Cass.  13th  January,  1807.) 
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Cf  for 

Mauritius  and 
Seychelles, 
Mauritius, 
Ord.  21  of 
1883,  sect.  9. 


Cf.  for 

Mauritius  and 
Seychelles, 
Mauritius, 
Ord.  2 1  of 
1883,  sect.  9. 


Cf.  Mauri - 
tins,  Ord.  15 
of  1878, 
Art.  1. 


Section  6. 
Of  Special  Legacies. 

1014.  Every  bequest  pure  and  simple  without  more  gives  the 
legatee  a  right  to  the  thing  bequeathed  as  from  the  day  of  the 
death  of  the  testator.  Such  right  is  transmissible  to  the  legatee's 
heirs  and  those  claiming  under  him.  The  legatee  of  a  special 
legacy  cannot  enter  into  possession  of  the  thing  bequeathed  to  him 
nor  claim  its  produce  nor  any  interest  accruing  in  respect  of  it 
except  (1)  as  from  the  day  on  which  he  applies  for  delivery  thereof 
(the  application  must  be  made  to  the  persons  mentioned  in  Art. 
1011  and  in  the  order  therein  mentioned) ;  or  (2)  as  from  the  day 
that  the  person  in  possession  agrees  to  give  delivery  voluntarily. 
(C.  910,  1018,  1041,  1180,  1181.) 

1015.  The  interest  from  or  the  produce  of  the  subject-matter 
of  the  bequest  accrues  for  the  benefit  of  the  legatee  as  from  the 
day  of  the  testator's  death  and  without  it  being  necessary  to 
commence  an  action  —  (1)  if  the  testator  has,  by  the  will,  clearly 
stated  that  such  is  his  wish ;  (2)  when  a  life  annuity  has  been 
bequeathed  to  the  legatee  by  way  of  a  subsistence  allowance. 
(C.  1014.) 

1016.  The  cost  of  an  action  for  possession  must  be  borne  by  the 
succession,  but  the  reserve  legale  is  not  subject  to  diminution  in 
consequence.  The  registration  dues  are  payable  by  the  legatee. 
These  provisions  are  in  default  of  the  testator  having  directed 
differently  in  his  will.  Every  bequest  may  be  registered 
sepai'ately,  and  such  registration  shall  only  benefit  the  legatee 
himself  and  those  claiming  under  him.     (Pr.  130.) 

1017.  The  heirs  of  the  testator  or  the  other  persons  made  liable 
to  pay  legacies  are  liable  to  pay  such  bequests  :  each  heir  pro  rata 
in  proportion  to  the  part  and  share  which  he  inherits  in  the 
succession.  They  are  liable  as  mortgagees  for  payment  of  bequests 
to  the  extent  of  the  value  of  the  immovables  that  they  retain 
belonging  to  the  succession  (^).  (C.  870  and  following;  1009, 
1022,  1220,  1221.) 


[g)  It  is  agreed  that  the  rule  laid  down  as  to  payment  of  legacies  applies  only 
in  default  of  the  testator's  giving  any  directions  who  is  to  pay  them.  The  heirs 
and  those  to  whom  the  bequest  of  the  universality  or  by  way  of  a  universality  are 
made  are  liable,  if  they  accept  without  benefit  of  inventory,  even  beyond  what 
they  have  benefited.  The  legatee  is  entitled  to  register  a  mortgage  against  the 
property  to  the  extent  of  his  claim.  (See  Laurent,  Vol.  XIV.  paras.  107,  108 ; 
Sirey  (1879),  I.  262  ;  and  Fuzier-Hermann  (notes  to  this  Article.) 
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1018.  The  thing  left  as  a  legacy  shall  bo  delivered  over  with  all 
the  accessories  wliich  necessarily  belong  to  it  and  in  the  condition 
that  it  happens  to  be  in  at  the  death  of  the  testator  (A).  (C.  552 — 
546,  1019,  1064.) 

1019.  If  a  testator,  after  having  bequeathed  the  ownership  of 
an  immovable,  adds  to  it  afterwards  by  acquiring  other  property, 
this  new  property,  though  contiguous,  shall  not  be  deemed  part 
of  the  bequest  unless  he  makes  a  new  gift.  The  same  rule  does 
not  apply  to  improvements,  nor  to  new  buildings  put  upon  the 
property  that  has  been  bequeathed,  nor  to  any  close  by  which  he 
has  increased  the  curtilage.      (C.  1010,  1018.) 

1020.  If  the  property  bequeathed  has  been  mortgaged,  either 
beffire  the  date  of  the  will  or  since,  for  a  debt  due  by  the  succes- 
sion («),  or  for  the  debt  of  a  third  party,  or  if  it  is  burdened  with 

(A)  See  the  principle  laid  down  in  Arts.  522 — 526  as  to  immovables  by  destiuation. 
Such  things  are  not  accessories  but  part  of  the  property.  Accessories  are  those 
things  necessary  to  the  enjoyment  of  the  thing  bequeathed — keys,  title  deeds, 
necessary  rights  of  way.     (See  Laurent,  Vol.  XIV.  sect.  140.) 

(i)  A  debt  of  the  succession  is  a  debt  which  the  testator  incurred  himself.  Under 
the  old  French  law  the  question  as  to  when  the  devisee  was  entitled  to  have  the 
property  transferred  to  him  free  of  any  burden  was  a  question  of  great  difSculty. 
Under  this  Article  the  legatee  is  not  liable  for  the  debt,  but  he  has  no  right  to 
require  the  mortgage  to  be  paid  off.  The  Court  of  Eiordeaux,  in  deciding  a  case 
under  this  Article,  said  (S.  (1851),  II.  17  ;  Dalloz  (1851),  II.  131)  :—*' The  legislator 
wished  to  get  rid  of  the  controversies  under  the  old  law  ....  and  substitute  simple 
and  clear  rules.  This  Article  provides  for  three  distinct  cases— the  case  in  which 
the  thing  devised  was  mortgaged  for  a  debt  of  the  succession ;  the  case  where  it 
was  mortgaged  as  security  for  the  debt  of  a  third  party  ;  the  case  where  the 
property  is  burdened  with  a  usufruct.  Although  the  legislator  applies  the  same 
rule  to  all  three  cases,  viz.,  that  the  person  who  must  carry  out  the  bequest  is  not 
bouLd  to  free  it  from  the  burdens  unless  expressly  directed  to  do  so  by  the  testator, 
yet  this  rule  involves  different  consequences  according  to  the  different  cases.  In  the 
first  ease,  where  the  thing  bequeathed  has  been  mortgaged  for  a  debt  of  the  succession 
(see  Art.  1020),  the  law,  in  releasing  the  heir  or  legatee  of  the  universality  from  the 
duty  of  paying  off  the  mortgage,  does  not  release  him  from  his  duty  of  paying  off 
the  debt,  and  could  not  do  so  without  going  in  opposition  to  all  admitted  principles 
as  to  the  meaning  of  Arts.  870,  871 ,  1009,  1020  ;  it  is  he  (the  heir)  who  is  personally 
liable  (not  the  legatee  of  a  special  thing)  as  representing  the  deceased  to  the 
deceased's  creditors.  And  if  he  is  not  bound  as  before  to  hand  over  the  property 
freed  from  the  mortgage,  he  gets  no  other  advantage  thereby  than  by  taking 
advantage  of  the  terms  and  conditions  of  the  mortgage  which  may  make  the  debt 
less  onerous.  If  after  the  money  has  become  due,  the  legatee  of  the  special  thing 
is  sued  on  the  mortgage,  and  is  forced  to  pay  the  debt,  and  by  doing  so  releases  the 
heir  from  his  liability,  then,  under  Art.  874,  such  legatee  is  subrogated  to  the 
creditor's  right  as  against  the  heir.  If,  the  property  is  mortgaged  for  the  debt  of  a 
third  party,  then  the  thing  is  the  creditor's  only  security,  for  the  deceased  was  not 
liable  personally."  The  heir  or  the  universal  legatee  consequently  owea  the 
creditor  nothing  (not  being  a  creditor  of  the  succession),  and  is  not  bound  to  pay 
the  debt ;  their  only  duty,  therefore,  to  the  legatee  of  the  special  thing  is  to  hand 
over  the  property  burdened  as  it  is. 
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a  right  of  usufruct,  the  person  liable  to  carry  into  effect  the  legacy 
is  not  bound  to  free  the  property  from  such  burden  unless  expressly 
directed  to  do  so  by  the  testator.      (C.  bl  I,  809,  872,  874.) 

1021.  1  f  the  testator  makes  a  bequest  of  something  that  belongs 
to  another,  the  bequest  is  void,  whether  the  testator  knew  or  did 
not  not  know  that  the  thing  in  question  did  not  belong  to  him. 
(C.  1038.) 

1022.  When  the  legacy  is  one  of  a  thing  described  under  a 
general  description  and  does  not  apply  to  any  particular  thing, 
then  the  heir  is  not  bound  to  give  the  best  quality  of  such  thing, 
but  he  must  not  give  one  of  the  worst  quality  {k).  (C.  1129, 
1190,1246.) 

1023.  A  bequest  made  to  a  creditor  shall  not  be  considered  as 
a  payment  on  account  of  the  sum  of  money  owed  him ;  nor  is  a 
bequest  to  a  servant  to  be  deemed  in  payment  of  his  wages. 
(C.  1289,  1350,  1352.) 

1024.  A  person  to  whom  a  bequest  has  been  made  of  a  special 

thing  is  not  liable  for  the  debts  of  the  succession,  except  that  he 
is  liable  to  have  his  legacy  reduced,  as  already  mentioned,  and 
except  that  he  is  liable  to  an  action  by  the  mortgagee  of  any  pro- 
perty which  is  mortgaged.  (C.  611,  809,  871  and  following  ;  922 
—927,12^1,  1251—1253,  2114  and  following.) 

Section  7. 
Of  Executors  of  Wills. 

1025.  A  testator  may  appoint  one  or  more  persons  the  executors 
of  his  will  (/).     (0.  1026,  1028,  1031.) 

Cf.  for  I     1026.  He  may  give  them  legal  ownership  of  the  whole,  or  of 

Maurititis  and  I  .-.  ....  ._ 


Seychelles,      |  Only  a  part  of  his  movables  (/w) ;  but  such  legal  ownership  may 

{k)  Cf.  the  rale  of  Roman  law,  "  Id  esse  observandum  ne  optimus  nee  pessimns 
accipiatur,"  where,  when  the  testator  has  left  the  legatee  a  general  legacy,  as 
one  of  his  horses,  or  a  horse,  the  choice  is  given  to  the  legatee.  (Ulpian,  L.  37, 
proem.  D.  de  Legat. ;  and  see  J.  2,  20,  22,  aud  D.  30,  45,  1  and  100.)  The  French 
law  favouring  heirs  gives  the  heir  the  choice,  but  does  not  allow  him  to  pick  out 
the  unsoundest  and  oldest. 

(f)  By  law  the  heir  (in  case  of  an  intestacy),  or  else  the  person  to  whom  the 
universality  has  been  bequeathed  (if  there  is  a  will),  is  bound  to  carry  out  the  last 
wishes  of  the  deceased. 

(»«)  The  only  object,  under  French  law,  of  appointing  an  executor  is  to  see  that 
the  bequests  are  duly  paid.  The  persons  to  whom  land  has  been  bequeathed,  or  who 
have  a  claim  on  the  estate  which  can  be  the  subject-matter  of  a  charge  on  land,  can 
protect  themselves  by  having  such  bequests  of  or  interests  in  land,  &c.,  registered 
xmder  Art.  2111,  and  so  prevent  themselves  being  defrauded  by  the  heirs.  Tlie 
executor  is  therefore  never  given  the  legal  possession  of  the  land,  but  the  law 
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not  continue  longer  than  a  year  and  a  day  from  the  date  of  his 
death.  If  such  legal  ownership  has  not  heen  granted  to  the 
executors,  they  have  no  right  to  demand  it.     (C.  535,  1006,  1027.) 

1027.  The  heir  can  put  an  end  to  such  possession  by  offering 
to  hand  over  to  the  executors  of  the  will  a  sura  sufficient  to  pay 
the  legacies  of  movables,  or  by  proving  that  he  has  paid  such  sum. 

1028.  A  person  who  cannot  bind  himself  in  law  cannot  be  an 
executor.     (C.  1029  and  following  ;  1124,  1990.) 

1029.  A  raairied  woman  cannot  act  as  executrix  without  her 
husband's  consent.  If  she  is  married  under  the  system  of 
separation  of  property,  or  has  obtained  a  separation  order  from 
the  Court,  then  she  can  be  executrix  if  her  husband  consents,  or 
in  case  he  refuses,  if  she  is  authorized  to  act  by  the  Court ;  such 
authorization  must  be  obtained  iu  the  manner  laid  down  in 
Arts.  217 — ^219,  under  the  title  "  Concerning  Marriage." 

1030.  A  minor  cannot  be  an  executor,  even  if  he  has  obtained 
the  authority  of  his  guardian  or  curator.  (C.  4S1  and  following; 
1990.) 

1031.  The  executors  must  see  that  the  seals  are  affixed  to  the 
property  of  the  deceased  if  there  are  any  heirs  who  are  minors,  or 
interdicted,  or  absent.  The  executors  must  have  an  inventory 
made  of  the  property  belonging  to  the  succession  in  the  presence 
of  the  person  who  would  have  been  entitled  to  the  property  as 
heir  if  there  had  been  no  will,  or  after  having  duly  summoned 
him  to  attend.  They  have  a  right  to  have  the  movables  sold  if 
there  is  not  sufficient  ready  money  to  pay  the  legacies.  They 
must  see  that  the  wiU  is  carried  into  effect;  and  may,  if  its  validity 
is  contested,  intervene  in  the  action  to  have  it  declared  valid.  A 
year  after  the  testator's  death,  the  executors  must  render  an 
account  of  their  management.  (C.  819, 1006,  1026, 1034 ;  Pr.  527, 
907  and  following.) 

1032.  The  powers  of   an    executor   do  not  pass  to  his  heirs. 

(C.  724,  2003,  2010.) 

1033.  When  several  of  the  executors  have  consented  to  act, 
one  can  act  if  the  others  refuse  to  act.  Executors  are  jointly 
liable  for  the  movables  entrusted  to  their  care,  unless  the  testator 
has  divided  their  duties,  and  has  limited  them  each  to  certain 
duties.     (C.  1955.) 

protects  the  persons  interested  in  the  movables  by  allowing  the  executor  to  have 
the  legal  ownership  if  the  testat-or  wishes  it.  (See  also  Liaurent,  Vol.  XIV. 
para.  338.) 


Decaen, 
No.  IM, 
aecU.  74—77. 
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1034.  The  costs  incurred  by  having  the  seals  affixed,  and  the 
costs  of  the  inventory,  of  the  account,  and  the  other  costs  incurred 
in  fulfilling  their  duties,  shall  be  borne  by  the  succession.    (C.  2 101.) 

Section  8. 

Of  the  Manner  in  which  Wilk  are  revoked^  and  as  to  when 
they  are  void. 

1035.  Wills  cannot  be  revoked  either  wholly  or  in  part  except 
by  a  later  A\dll,  or  by  an  instrument  authenticated  by  a  notary, 
stating  that  the  testator  has  changed  his  mind  {n).  (C.  895,  970, 
972, 1001,  1007,  1036,  1037,  1338.) 

1036.  Later  wills,  which  do  not  expressly  revoke  earlier  wills, 
have  only  the  effect  of  annulling  such  dispositions  contained  in  the 
earlier  ones,as  are  inconsistent  with  those  in  the  laterwill.    (C.  1035.) 

1037.  A  revocation  in  a  later  will  is  good,  although  the  pro- 
visions of  the  new  instrument  cannot  be  carried  out  owing  to  the 
person  appointed  heir  or  the  person  to  whom  a  bequest  has  been 
left  being  by  law  incapable,  of  being  an  object  of  bounty ;  and 
the  revocation  is  also  good,  though  the  new  will  cannot  be  carried 
out  because  the  beneficiaries  disclaim  the  succession.  (C.  906  and 
following  ;  909,  1039  and  following.) 

1038.  Every  alienation  made  by  the  testator  of  part  or  the 
whole  of  a  thing  bequeathed  involves  the  revocation  joro  tanto  of 
the  bequest,  even  if  the  alienation  is  by  way  of  a  sale  or  the 
instrument  gives  the  vendor  an  option  of  repurchase  or  is  by  way 
of  an  exchange.  And  this  is  so,  though  such  subsequent  alienation 
may  be  bad  in  law,  or  the  testator  has  again  become  possessed 
thereof.     (C.  1659,  1702.) 

1039.  Every  testamentary  disposition  made  in  favour  of  a 
person  who  has  not  survived  the  testator  lapses.     (0.  720,  1089.) 

1040.  All  dispositions  by  will  which  are  made  conditional  on 
the  happening  of  an  uncertain  event,  and  which  the  testator  does 
not  intend  to  have  effect  (vest)  until  such  event  happens  or  does 
not  happen  (as  the  case  may  be),  lapse  if  the  person  nominated 
heir  or  the  person  in  whose  favour  they  are  made  dies  before  the 
condition  has  been  fulfilled.     (C.  900,  1168,  1183.) 

[n)  The  question  has  been  raised  as  to  whether  a  document  drawn  up  by  a 
notary  and  intended  to  be  a  will,  but  void  for  uon- compliance  with  some  formality, 
could  be  good  as  a  valid  declaration  of  the  testator's  will  by  notarial  act.  The 
accepted  view  is  that,  as  he  intended  to  make  a  will  and  not  simply  authenticate  his 
change  of  mind,  the  document  was  absolutely  void  and  of  no  effect.  (Laurent, 
Vol.  XIV.  para.  190,  and  Fuzier-Hermann's  notes  to  this  Article,  specially  note  18.) 
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1041.  A  condition  that  is  only  intended  by  the  testator  to 
suspend  the  carrying  out  of  a  bequest  does  not  prevent  the  person 
made  heir  or  the  beneficiary  acquiring  a  vested  interest  which  is 
transmissible  to  his  heirs.     (C  1181,  1185.) 

1042.  A  bequest  lapses  if  the  subject-matter  perishes  in  toto 
during  the  testator's  life.  When  the  thing  has  perished  after  the 
testator's  death,  the  bequest  also  lapses  if  it  perished  by  no  action 
of  the  heir  or  negligence  on  his  part,  even  though  the  heir  may 
have  been  in  default  in  not  handing  it  over ;  provided  always  it 
would  have  equally  perished  if  the  beneficiary  had  been  given 
possession.     (C.  1139,  1148,  1302  and  following.) 

1043.  A  bequest  in  a  will  lapses  when  the  person  appointed 
heir,  or  the  person  to  whom  a  bequest  has  been  made,  disclaims  it, 
or  happens  to  be  incapable  by  law  of  inheriting.  (C  784,  790, 
906.) 

1044.  When  a  bequest  has  been  made  to  several  persons  jointly 
and  the  bequest  to  any  of  them  has  lapsed,  then  such  bequest 
falls  into  the  share  of  the  other  persons  to  whom  the  joint  bequest 
has  been  made.  A  bequest  is  treated  as  made  to  persons  jointly 
when  it  is  made  by  one  and  the  same  disposition,  and  no  special 
part  has  been  allotted  therein  to  each  joint  beneficiary.  (C.  786, 
1003,  1014.) 

1045.  If  a  thing  which  cannot  be  divided  without  injm-y  has 
been  given  by  the  same  instrument  to  several  people,  it  will  be 
considered  as  given  to  them  jointly,  even  though  there  are  separate 
gifts.     (C.  1217,  1218.) 

1046.  An  action  for  revocation  of  a  bequest  in  a  will  can  be 
brought  on  the  same  grounds  as  an  action  for  revocation  of  a 
donation  inter  vivos,  viz.  :  those  given  in  Art.  954  and  in  the  first 
two  paragraphs  of  Art.  955.     (C.  956  and  following.) 

1047.  If  the  action  is  based  on  a  serious  (o)  injury  done  to  the 
memory  of  the  deceased,  it  must  be  commenced  within  a  year  of  the 
commission  of  the  oSence.     (C.  956,  957.) 

(o)  Commentators  remark  on  the  vagaeness  of  this  ground.  The  Courts  have 
held  that  a  wife  who  has  been  gmlty  of  adultery  came  within  the  clause,  and  also 
a  person  who  had  stolen  some  of  the  testator's  property ;  but  a  widow  who  lived  an 
immoral  life  and  a  person  who  stole  property  belonging  to  the  succession  did  not 
come  within  the  mischief  of  the  Article. 
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Chapter  VI. 
Concerning  the  Dispositions  which  a  Donor  may  make  in 

FAVOUR  of  his  GRANDCHILDREN  OR  HIS  NePHEWS  AND  NlECES. 


For  Seychelles 
and  Mauritius 
cf.  Mauritius, 
Ord.  21  of 
1883,  sect.  10. 


1048.  A  father  or  mother  may  give  the  whole  or  part  of  the 
property,  which  the  law  permits  to  be  freely  disposed  of,  to  one  or 
more  of  their  children  for  life,  subject  to  a  proviso  that  it  shall 
revert  to  such  child's  or  children's  child  or  children ;  but  the 
property  cannot  be  tied  up  further. 

1049.  When  a  person  dies  without  leaving  any  children,  then 
he  may  make  a  gift,  either  by  donation  inter  vivos  or  by  will,  of 
the  whole  or  part  of  the  property,  of  which  he  has  the  free 
disposal,  in  favour  of  one  or  more  of  his  brothers  and  sisters, 
subj(  ct  to  a  proviso  that  it  is  to  revert  to  the  children  born,  or  to 
be  born,  to  such  beneficiaries  ;  but  the  property  cannot  be  tied  up 
further.     (C.  897,  906.) 

1050.  The  dispositions  permitted  by  the  preceding  two  Articles 
are  only  valid  if  the  proviso,  as  to  the  property  reverting,  is  made 
in  favom'  of  all  the  beneficiary's  children  born,  or  to  be  bom, 
indiscriminately  without  any  one  of  them  being  preferred  by 
reason  either  of  age  or  sex.     (C.  896.) 

1051.  If  the  tenant  for  life  referred  to  above,  who  has  been 
left  property  fettered  with  the  duty  of  handing  it  over  to  his 
children,  dies  leaving  both  children  and  descendants  of  a  deceased 
child,  then  such  descendants  take  by  way  of  representation  the 
share  of  the  child  who  so  predeceased  the  tenant  for  life. 

1052.  If  the  property  has  been  given  by  donation  inte)-  vivos  to 
a  child,  a  brother  or  sister  without  any  condition  binding  him  or 
her  to  hand  it  on  to  his  or  her  children,  and  he  or  she  afterwards 
has  accepted  another  gift  (whether  made  by  donation  infer  vivos 
or  by  will),  which  the  donor  made  on  condition  that  the  property 
so  previously  given  shall  revert  to  the  donee's  children,  then  the 
donee  cannot  divide  the  two  gifts  which  he  or  she  has  received,  and 
disclaim  the  second  in  order  to  retain  the  first,  even  though  he  or 
she  is  willing  to  return  the  property  comprised  in  the  second  gift. 

1053.  The  moment  the  right  of  usufruct  of  the  child,  the  brother 
or  sister  of  the  donor,  as  the  case  may  be,  terminates,  no  matter  for 
what  reason,  the  right  of  those  entitled  in  remainder  takes  effect. 
If  the  person  entitled  to  the  usufruct  resigns  it  before  its  natural 
termination  to  those  persons  entitled  in  remainder,  the  abandon- 
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ment  of  the  usufruct  takes  effect  subject  to  the  rights  of  persons 
who  were  creditors  at  the  time.     (C.  788,  1166,  1167.) 

1054.  The  wile  of  a  person  who  owns  property  so  entailed 
cannot  claim  any  lien  thereon  in  respect  of  any  rights  she  may 
have  under  the  system  of  community  to  have  property  returned  to 
her  when  the  husband's  other  property  is  insufficient  to  meet  such 
claims ;  but  she  can  claim  a  lien  thereon  in  respect  of  the  capital 
money  representing  her  dowry  when  the  testator  (/;)  has  expressly 
stated  that  she  may  do  so.     (C.  1540.  1564,  1572,  2121,  21-i5.> 

1055.  A  person  who  has  entailed  property  in  the  manner  per- 
mitted by  the  preceding  Articles  may  nominate  a  guardian 
(trustee)  to  see  that  his  wishes  are  carried  out.  Such  guardian 
may  be  nominated  either  by  the  same  instrument  or  by  a  subse- 
quent instrument  which  has  been  authenticated  by  a  notary. 
This  guardian  cannot  refuse  to  act  except  for  the  reasons  given  in 
sect.  6  of  Chap.  II.  of  the  title  "  Concerning  Minority,  Guardian- 
ship, and  Emancipation."     (C.  427,  1073.) 

1056.  If  no  such  guardian  (trustee)  has  been  nominated,  then 
the  tenant  for  life  of  the  property  thus  entailed  must  take  steps 
within  a  month  to  have  a  guardian  appointed,  or,  if  he  happens  to 
be  a  minor,  then  the  duty  to  see  that  this  is  done  lies  upon  the 
minor's  guardian.  The  month  begins  to  run  from  the  day  of  the 
donor's  or  testator's  death,  or  from  the  day  (after  the  death)  on 
which  he  had  cognizance  of  the  instrument  containing  the  gift. 
(C.  405  and  following ;  Pr.  882  and  following.) 

1057.  The  tenant  for  life  of  the  property  subject  to  the  entail  is 
liable  to  have  his  interest  in  the  gift  declared  forfeited  if  he  does 
not  comply  with  the  preceding  Article,  and  those  entitled  in  re- 
mainder may,  if  they  are  of  age,  take  steps  with  a  view  of  asking  the 
Court  to  declare  that  they  are  entitled  to  take  possession.  If  they 
are  minors  or  interdicted  persons,  then  such  steps  may  be  taken  by 
their  guardian  or  curator  or  by  any  relative  who  is  of  age,  or  even 
ex  officio  by  the  attorney  of  the  King.  The  proceedings  shall  be 
taken  in  the  Court  of  the  place  where  the  succession  opened  (y). 
(C.  110,  450,  1053.) 

( p)  The  person  who  has  entailed  the  property. 

(q)  Laurent  does  not  think  that  the  right  of  the  person  enjoying,  subject  to  the 
entail  ipso  facto,  comes  to  an  end,  but  thinks  the  matter  is  left  to  the  discretion  of 
the  Court.  (Vol.  XIV.  paras.  642  and  543.)  But  the  Courts  have  held  that  they 
are  bound  to  pronounce  a  forfeiture,  unless  there  was  some  reason  which  made  it 
impossible  to  comply  with  the  Article  in  time.  (See  Dalloz's  notes  to  tins  A.rtirle, 
Annotated  Edition  of  Code,  1901. 


Cf.  for 

Mauritius  and 

St-ychelles, 

Mauritius, 

Ord.  21  of 

1883, 

sects.  11,  12. 
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1058.  After  the  death  of  the  person  who  entailed  the  property, 
an  inventory  shall  be  taken  in  the  usual  way  of  all  the  property 
and  effects  forming  the  succession,  unless  the  only  thing  that  is 
entailed  is  something  left  as  a  special  legacy.  This  inventory 
must  contain  a  true  valuation  of  all  the  movables  and 
furniture  (r) . 

1059.  The  tenant  for  life  of  the  entailed  property  must  take 
steps  to  have  the  inventory  taken  within  the  time  fixed  (s)  for  its 
being  taken  in  the  title  as  to  "  Succession,"  in  presence  of  the 
guardian  {tuteur)  appointed  to  see  that  the  entail  is  given  effect  to. 
The  costs  shall  come  out  of  the  entailed  property.  (C.  795  and 
following.) 

1060.  If  the  tenant  for  life  of  the  entailed  property  has  not 
had  the  inventory  taken  within  the  time  fixed  above,  then  the 
guardian  appointed  to  see  that  the  entail  is  given  effect  to  must 
have  an  inventory  taken  within  the  following  month,  in  the  presence 
of  the  tenant  for  life  or  the  presence  of  the  tenant  for  life's  guardian. 
(Pr.  942  and  following.) 

1061.  If  the  two  preceding  Articles  have  not  been  compKed  with, 
then  the  persons  mentioned  in  Art.  1057  shall  have  an  inventory 
taken  in  presence  of  the  donee  of  the  tenant  for  life  of  the  entailed 
property  or  his  guardian,  or  the  guardian  appointed  to  see  that  the 
entail  is  carried  into  effect. 

1062.  The  tenant  for  life  of  the  entailed  property  must  sell  by 
auction,  after  advertising,  all  such  movable  effects  as  are  comprised 
in  the  entail  except  those  mentioned  in  the  two  following  Aaticles. 
(0.  617  and  foUowing.) 

1063.  Furniture  and  other  movable  effects  w^hich  are  entailed 
with  a  proviso  that  they  shall  not  be  sold,  but  retained,  revert  to 
those  entitled  in  remainder  in  the  condition  in  which  they  are  at 
the  time  when  the  life  interest  ceases  {t).     (C.  534,  535.) 

1064.  Animals  and  implements  used  in  connection  with  the 
land  which  is  the  subject-matter  of  a  gift  either  by  donation 
inter  vivos  or  by  will  are  included  in  the  gift,  and  the  tenant  for 
life  of  the  entailed  land  is  bound  to  have  them  valued  only  in 

(r)  The  inTeiitory  is  the  means  of  securing  that  the  things  entailed  revert,  in  fact, 
to  the  persons  entitled,  subject  to  the  life  interest.  If  the  bequest  itself  specifies 
tlie  particular  things,  there  is,  as  the  Article  itself  says,  no  necessity  for  an 
inventory. 

{«)  Viz.,  three  months. 

(t)  The  life  tenant  is,  however,  liable  for  any  injury  caused  by  negligence  or 
fraud. 
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order  that  he  may  hand  over  animals  and  implements  of  equal 
value  {ti). 

1065.  Six  months  after  the  inventory  has  been  completed  the 
life  tenant  must  invest  the  ready  money  representing  the  movables 
and  efEeots  that  have  been  sold,  and  any  money  which  he  has 
received  in  part  payment  of  debts  and  interest  due  to  the  testator. 
This  time  may  be  increased  (x)  if  it  should  be  necessary.  (C.  445 
and  following.) 

1066.  The  life  tenant  is  also  bound  to  invest  any  money 
received  by  way  of  payment  of  debts  due  to  the  testator  and 
money  paid  by  way  of  redemption  of  rent-charges.  These  moneys 
must  be  invested  within  three  months  at  latest  from  the  time  they 
have  been  received. 

1067.  The  investments  must  be  made  in  accordance  with  any 
directions  which  may  have  been  given  by  the  donor  of  the  gift ; 
that  is,  in  case  he  should  have  given  any  directions.  If  the  donor 
has  given  no  directions,  then  the  money  can  only  be  invested  in 
the  purchase  of  immovables  or  on  mortgage. 

1068.  The  guardian  appointed  to  see  the  donor's  intentions 
carried  out  shall  take  steps  to  have  the  investments  made,  and 
shall  make  them  personally. 

1069.  Entails,  whether  by  donation  inter  vivos  or  by  will,  must 
be  made  public  by  the  life  tenant  or  by  the  guardian  appointed 
to  see  that  the  entail  is  given  effect  to  as  follows,  viz.,  as  to 
immovables,  publicity  is  given  to  the  fact  that  they  are  entailed 
by  transcribing  the  instrument  of  entail  in  the  register  of  the 
mortgage  ofifice  of  the  place  in  which  they  are  situated.  As  to 
sums  of  money  secured  by  way  of  mortgage  which  are  settled, 
publicity  is  given  to  the  fact  of  the  settlement  by  registering  the 
entail  as  a  charge  on  the  property  so  mortgaged  (i/).  (C.  939  and 
foUowing;  1070.) 

1070.  Creditors  and  third  parties  may  plead  that  the  entail  has 
not  been  registered,  even  if  the  plaintiffs  are  minors  and  interdicted 
persons.  The  minors  or  interdicted  persons  have  a  right  of  action 
against  the  life  tenant  and  against  the  guardian  appointed  to  see 
that  effect  is  given  to  the  entail,  but  have  no  remedy  against  the 

(m)  The  principle  of  this  Article  applies  also  to  industrial  undertakings. 
(Laurent,  Vol.  XIV.  para.  551.) 

(ar)  I.e. ,  by  the  Court. 

(y)  It  is  usual,  if  the  mori;gage  is  an  investment  of  settled  moneys,  to  recite  in  the 
mort;gage  which  is  registered  that  the  sum  lent  by  way  of  mortgage  is  settled 
money.     (Laurent,  Vol.  XIV.  para.  558.) 
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creditors  or  third  parties,  even  though  the  life  tenant  and  guardian 
are  insolvent.     (C.  941  and  following;  1071,  1074.) 

1071.  The  fact  that  the  entail  is  not  registered  cannot  be  got 
over,  nor  can  the  property  be  treated  as  if  the  entail  had  been 
registered  by  proving  that  the  creditors  (z),  or  the  third  parties  who 
had  acquired  the  property,  might  have  known  of  the  entail 
otherwise  than  by  the  entail  being  registered. 

1072.  Persons  claiming  as  donees,  or  as  legatees,  or  as  heirs  of 
the  persons  who  entailed  the  property,  cannot  set  up  as  against 
those  entitled  in  remainder  the  fact  that  the  entail  has  not  been 
transcribed  nor  inscribed  in  the  mortgage  office,  nor  can  any 
persons  claiming  as  donees,  or  legatees,  or  heirs  through  them. 
(C.  941.) 

1073.  The  person  appointed  guardian  to  see  the  entail  carried 
out  is  personally  responsible  if  he  has  not  complied  "with  the  rules 
laid  down  above,  viz.,  as  to  identifying  the  property  by  taking  an 
inventory  of  it,  as  to  selling  the  movables,  as  to  investing  the  ready 
money,  as  to  the  transcription  and  inscription,  and  generally  if  he 
has  not  done  all  that  was  necessary  to  see  that  the  entail  was  well 
and  faithfully  carried  out.  (C.  941,  1056  and  following ;  Pr.  126, 
132.) 

1074.  If  the  person  who  has  a  life  interest  is  a  minor  he 
cannot  recover  possession  of  the  property,  even  if  the  guardian  is 
ins-  'Ivent  when  the  rules  laid  down  for  his  guidance  in  the  present 
chapter  have  not  been  complied  with. 


Cf .  Mauri- 
tius, Ord.  21 
of  1883, 
Art.  16. 


Chapter  VII. 

Of  Partitions  made  by   a  Father  or  Mother,  or  by  other 
Ascendants  between  their  Descendants. 

1075.  The  father,  the  mother,  and  the  other  ascendants,  may 
distribute  and  partition  their  property  between  their  children  and 
descendants  (o). 


(z)  It  has  been  held  that  the  word  creditor  only  applies  to  persons  having  a 
mortgage  on  the  property. 

(a)  The  object  of  the  Code  in  allowing  a  partition  to  a  parent  or  ancestor  is  to 
prevent  family  quarrels.  It  is  subject  to  all  the  provisions  of  the  law  of  partition 
as  to  rescission  if  one  is  not  given  his  fair  share  (damage  for  lesion),  and  the  persons 
among  whom  it  is  distributed  are  bound  to  guarantee  one  another's  lots  in  the  same 
way.  It  is  not  a  partition  if  all  the  persons  concerned  do  not  get  a  share.  The 
words  are  ' '  distribute  and  partition ' ' ;  therefore  the  father  must  actually  allot  to  each 
his  particular  share.  When  the  partition  is  by  instrument  of  gift  inter  vivos,  it 
must  be  made  in  accordance  with  the  requirements  of  such  a  gift  and  must  be 
accepted.     If  by  will,  it  must  comply  with  the  forms  required  by  law  for  wills. 
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1076.  Such  partitions  may  be  made  either  by  instrument  infer 
cirosy  or  by  will ;  but  the  instrument  or  will  must  comply  with  the 
formalities,  conditions  and  rules  laid  down  for  donations  inter  cicox 
and  wills.  Partitions  made  by  donatio  inter  vivox  must  only  include 
things  which  the  donor  then  possesses.  (C.  826,  832  and  following ; 
87^3,  883,  900,  943,  953,  968,  1021,  1075,  1083,  1133,  1172,  1423, 
1453,  1558,  2109.) 

1077.  If  all  the  property  which  the  ascendant  leaves  at  his 
death  has  not  been  included  in  the  partition,  then  that  not  so 
included  will  be  divided  as  provided  by  the  law,  (C.  815  and 
following  ;  887  and  following.) 

1078.  If  the  property  has  not  been  divided  between  all  the 
children  who  are  living  at  the  ascendant's  death  and  the 
descendants  of  those  who  predeceased  him,  the  partition  is 
entirely  void,  and  steps  can  be  taken  before  the  Court  to  have  a 
new  division  made  in  legal  form,  either  by  the  children  or  the 
descendants  who  have  received  nothing,  and  also  by  those  who 
have  received  a  share.     (C.  815  and  following;  1076.) 

1079.  The  partition  made  by  an  ascendant  may  be  impugned 
on  the  ground  of  unfairness — viz.,  the  party  complaining  has 
received  more  than  a  quarter  less  than  the  share  he  was 
entitled  to.  It  may  also  be  impugned  when  the  result  of  partition 
shows  that  the  gifts,  which  were  made  by  way  of  addition  to 
another's  share,  and  directed  not  to  be  considered  part  of  such 
other's  share  as  heir,  are  greater  than  the  law  permits.  (C.  887, 
890,  892,  922,  1075,  1304,  1338,  1340,  1677,  2262.) 

1080.  A  child  who  impugns  a  partition  made  by  an  ascendant 
on  any  of  the  grounds  mentioned  in  the  last  Article  must  advance 
the  costs  of  a  valuation,  and  must  bear  the  costs  thereof  together 
with  the  costs  of  the  lawsuit,  if  it  turns  out  eventually  that  his 
contention  is  not  well  founded.     (Pr.  130,  131.) 


Cf.  for  law  of 
Maaritiajt  and 
Seychellr-n, 
Art  15  of 
Onl  21  of 
1883. 


Cf .  for  law  of 

Itf  auritiiu  and 

SfychelleH, 

Mauri  ti  OH, 

Ord.  21  of 

1883, 

sects.  16,  17. 


Chapter  VIII. 
Of  Donations  made  in  the  Marriage  Contract  to  the  Parties 
TO  THE  Marriage,  and  to  the  Issue  of  the  Marriage. 
1081.  Every  gift  {h)  to  the  parties  to  a  marriage,  or  to  one  of 
them,  of  property,  which  the  donor  actually  possesses  at  the  time 
of  making  the  gift,  even  though  it  is  made  in  the  marriage 
contract  itself,  shall  be  subject  to  the  general  rules  as  to  things 

(ft)  Although    the    word    "gift"    is    used    throughout    as    an    equivalent    of 
"donation,"   what    the   Code   deals   with   is   what   English   law    would   con.sider 
rather  m  a  contract  to  give,  since  it  will  be  noticed  in  many  ciJHS  nothing  is 
actually  handed  over  or  is  to  belong  to  the  donee  until  the  donor's  death. 
W.  » 
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given  as  donatipns.  Such  gift  cannot  be  made  in  favour  of  children 
unborn,  except  in  the  circumstances  mentioned  in  Chapter  VI. 
of  this  title.     (C.  894,  959,  1048  and  following  ;  1082,  1093.) 

1082.  The  father  and  mother  of  the  parties  to  be  married,  the 
other  ascendants,  the  collateral  relatives  of  the  parties  to  be 
married,  and  even  strangers,  may,  by  the  marriage  contract,  dispose 
of  the  whole  (i)  of  the  property  they  may  be  possessed  of  at  their 
death  in  favour  of  the  parties  to  the  marriage,  or  to  either  one  of 
them,  and  provide  that,  in  case  such  parties,  or  the  one  of  them, 
die  during  the  donor's  lifetime,  the  gift  should  accrue  for  the 
benpfit  of  the  children  to  be  born  issue  of  such  marriage.  Such  a 
gift,  although  it  is  made  only  in  favour  of  the  parties  to  the 
marriage,  or  one  of  them,  shall  always,  when  the  donor  survives 
the  beneficiary,  be  presumed  to  have  been  made  in  favour  of  the 
children  and  other  descendants  of  such  marriage,  unless  it  states 
the  contrary  (c).  (C.  894,  911,  913,  920,  944,  1002,  1048,  1083, 
1089,  1093,  1438.) 

1083.  A  gift  made  as  described  by  the  last  Article  is  irrevocable 
in  this  sense  only,  viz.,  that  the  donor  can  no  longer  dispose  of  the 
things  included  in  the  donation  excei)t  as  regards  small  sums  paid 
by  way  of  reward  or  otherwise.  (C.  692,  693,  791,  913,  920,  944, 
1002,  1093,  1130,  1600.) 

1084.  A  gift,  in  the  marriage  contract,  of  property  to  be 
inherited  at  the  donor's  death,  may  be  a  gift  both  of  all  or 
part  of  the  property  which  the  donor  owns  at  the  time  of  the  gift 
and  of  all  or  part  of  that  which  may  belong  to  him  at  his 
death ;  provided  there  is  attached  to  the  instrument  of  gift  a 
schedule  of  all  the  debts  and  charges  upon  the  donor's  property 
existing  at  the  time  of  the  gift  (d) .  When  there  is  such  a  schedule 
the  donee  may,  at  the  death  of  the  donor,  elect  to  keep  the  property 
the  donor  had  at  the  time  of  making  the  gift  and  disclaim  any 
interest  in  the  remainder  of  the  donor's  property. 

(i)  See  Art.  1090. 

(c)  The  beneficiary  under  this  gift  is  treated  as  an  heir  and  has  to  pay  the 
proportionate  part  of  the  donor's  debts  on  his  death,  due  in  respect  of  what  he  has 
acquired  from  him  in  the  marriage  contract.  This  form  of  gift  forms  an  exception 
to  the  rule  laid  down  in  Art.  1076. 

(d)  Thus  avoiding  paying  any  other  part  of  the  donor's  debts  if  he  dies  insolvent. 
The  first  line  of  the  translation  is  more  a  paraphrase  than  a  translation,  and  is 
intended  to  make  clear  that  the  gift  in  the  contract  of  marriage  referred  to  is  one 
mentioned  in  Art.  1082,  viz.,  of  property  of  which  the  party  to  the  marriage  will 
become  possessor  at  the  donor's  death  should  he  survive.  It  must  be  remembered 
throughout  that  the  beneficiary  under  such  a  gift  is  practically  an  heir ;  if  he  takes 
the  property  which  the  donor  owned  at  the  time  of  the  gift,  then  he  must  discharge 
the  debts  which  were  then  due  ;  for  the  property  is  by  the  Code  the  creditor's 
security,  and  he  contracts  in  respect  of  it  much  as  a  married  woman  did  in  England 
before  she  had  full  powers  of  contracting,     (See  Seoit  v.  Morley,  20  Q.  B.  D.  130.) 
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1085.  If  the  schedule  mentioned  in  the  last  Arti(!le  hnsnot  been 
annexed  to  the  instrument  of  gift  which  disposes  of  both  the 
property  which  the  donor  possesses  at  the  time  of  the  gift  and 
which  he  may  acquire  then,  the  donee  must  either  accept  or 
disclaim  the  gift  as  a  whole.  If  he  accepts  the  gift  he  can  only 
claim  such  property  as  the  donor  dies  possessed  of,  and  must  pay 
all  {e)  the  debts  of  and  charges  on  the  succession.     (C.  39,  948.) 

1086.  The  donation  in  a  marriage  contract  in  favour  of  the 
parties  thereto,  or  to  the  issue  of  such  marriage,  may  also  be  made 
subject  to  a  condition  of  paying  all  the  debts  and  charges  of  the 
succession  of  the  donor  without  any  exception,  or  subject  to  any 
other  condition  the  fulfilment  of  which  depends  entirely  on  the 
will  of  the  donor  (whoever  he  may  be).  The  beneficiary  is  bound 
to  fulfil  any  such  conditions  unless  he  elects  to  disclaim  the  benefit 
of  the  gift.  When  the  person  who  made  a  gift  in  a  marriage 
contract  has  reserved  to  himself  the  right  of  disposing  of  any 
particular  property  included  in  the  gift  of  the  property  which  he 
has  at  the  time  of  the  gift,  or  of  a  definite  sum  of  money  to  be 
paid  out  of  such  property,  then  the  property  or  the  sum  of  money, 
as  the  case  may  be,  will,  if  he  dies  without  having  disposed  of  the 
same,  belong  to  the  donee  or  his  heirs  (/).  (C.  913,  920,  943, 
944,  1087  and  foUowing;  1093.) 

1087.  Gifts  made  in  a  marriage  contract  cannot  be  impugned 
in  a  Court  of  law  and  declared  null  for  want  of  acceptance. 
(C.  932  and  foUowing.) 

1088.  All  gifts  made  in  view  of  a  marriage  lapse  if  the  marriage 
does  not  take  place.     (C.  956,  1181.) 

1089.  Gifts  made  to  one  of  the  parties  to  a  marriage  lapse 
under  the  terms  of  Arts.  1082,  1084  and  1086  if  the  donor 
survives  the  donee  and  his  children.     (C.  1039.) 

{e)  The  Courts  and  the  commentators  are  agreed  that  this  only  means  all  the 
debts  properly  payable  in  respect  of  the  gift  made  to  him.  Thus,  if  he  succeeds  to 
the  whole  he  pays  all  the  debts  ;  if  he  succeeds  only  to  a  share  he  pays  the  debta 
apportionable  to  his  share  ;  and  if  he  is  only  given  certain  things  he  pays  no  debtit. 
(Laurent,  Vol.  XV.  274  ;  see  Art   1009.) 

(/)  A  gift  made  by  marriage  contract  is  exempted,  as  will  be  noticed  from  the 
effect  of  Arts.  932—936  and  943— 94tt  inclusive.  The  French  law  wished  to  favour 
marriage,  and  such  gifts  are  therefore  not  subject  to  the  restrictions  coiitaiued  in 
the  above-mentioned  Articles.  But  the  gift,  ou  the  other  hand,  is  revocable  if 
the  donor  has  expressly  provided  it  should  be  by  the  conditions  of  the  instrument 
of  gift.  (See  Laurent,  Vol.  XV.  283.)  The  last  words,  "his  heirs,"  only  mean 
that  the  donee  has  an  interest  transmissible  by  law  to  his  heirs  if  he  survives  the 
donor.     (Laurent,  ibid.  para.  291.) 

o2 
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1090.  All  gifts  made  to  parties  to  a  marriage  contract  are 
liable  to  reduction  to  the  quota  which  the  law  allows  the  donor  to 
dispose  of  when  the  succession  of  the  donor  opens.     (C.  913,  920.) 


Chapter  IX. 

Of  Gifts  of  Husband  and  Wife  to  one  another,  made  eiihek 
IN  the  Marriage  Contra(.t  or  during  Marriage. 

1091.  Husband  and  wife  may,  in  a  marriage  contract,  give  one 
another,  or  one  may  give  the  other  whatever  gift  they  may  think 
proper,  subject  to  the  limitations  hereinafter  laid  down.  (C.  894, 
1083,  1084,  10!'2,  1093,  1094,  1480,  1516,  1525,  2121,  2135.) 

1092.  No  gift  inter  vivos  of  property  that  the  donor  then  owns 
made  b}^  either  husband  or  wife  in  their  marriage  contract  will  be 
construed  as  made  subject  to  the  condition  of  surviving,  unless  the 
instrument  expressly  states  that  the  gift  is  subject  to  such  con- 
dition, but  it  is  subject  to  all  the  rules  and  formalities  laid  down 
above  respecting  this  kind  of  gift.     (C.  894,  1339.) 

1093.  The  rules  laid  down  in  the  preceding  chapter  ^\'ith 
reference  to  gifts  by  thii'd  parties  to  the  parties  to  a  marriage 
apply  equally  to  gifts  which  the  parties  make  one  another  in  their 
marriage  contract  either  of  future  property,  or  of  the  property 
which  they  own  at  the  time  of  such  gift,  and  apply  whether 
the  gifts  are  reciprocal  or  not ;  but  the  children  issue  of  the 
marriage  shall  have  no  claim  in  respect  of  such  gifts  if  the 
husband  or  wife,  as  the  case  may  be,  who  is  the  object  of  the  gift, 
dies  before  the  donor  of  the  gift.     (C.  1082,  1083.) 

1094.  A  wife  or  husband  may,  if  he  or  she  dies  without  leaving 
children  or  other  issue,  give  to  the  other  in  full  owuei-ship,  either 
by  the  marriage  contract  or  during  marriage,  as  much  of  his 
property  as  he  or  she  could  have  given  a  stranger  {g).     (Law, 


(jf)  Under  the  law  as  it  stood  until  14th  February,  1900,  a  husband  or  wife  could 
have  given  one  another  the  usufruct  of  the  whole  property  when  there  were  no 
childreu.  This  made  the  rights  given  by  Art.  915,  whereby  the  ascendants  had 
reserved  for  them  a  half  of  the  property  if  there  were  ascendants  both  in  the 
paternal  and  maternal  lines,  or  a  quarter  if  there  were  ascendants  ouly  on  one 
side,  practically  useless,  as  they  would  seldom  outlive  the  widow  or  widower,  as 
the  case  might  be.  The  fact  that  the  parents  might  thus  lose  the  eflPective  benefit 
of  the  reserve  given  by  law  offended  the  French  sense  of  justice,  which  did  not 
admit  the  right  of  a  husband  or  wife  to  deprive  their  ascendants  of  an  interest  in 
their  property  for  their  mutual  benefit. 
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14th  Februai-y,  19(10.)  Any  disposition  of  property  contained  in 
any  marriage  contracts  entered  into  previous  to  the  promulgation 
of  this  law,  whereby  either  party  gives  the  other  the  usufruct  of 
the  whole  or  a  portion  of  the  property  which  the  law  forbids  to 
be  alienated  from  the  ascendants,  shall  remain  of  full  force  and 
effect. 

When  the  husband  or  wife  (as  the  case  may  be)  who  lias  made 
the  gift  leaves  children  or  remoter  issue,  he  or  she  may  give  the 
other  the  full  ownership  of  one  quarter  of  his  or  her  property,  and 
the  usufruct  of  another  quarter,  or  else  the  usufruct  only  of  half 
of  his  or  her  property. 

1095.  If  a  minor  wishes  to  make  a  settlement  on  his  future 
wife,  or  her  future  husband,  by  the  marriage  contract,  in  return 
for  a  settlement  made  by  the  other  party,  or  without  a  settlement 
from  the  other  party,  he  or  she  must  get  the  assent  of  the  persons 
whose  consent  is  necessary  to  the  validity  of  the  marriage,  and 
such  persons  must  join  in  the  instrument.  When  he  or  slie 
obtains  such  assent,  he  or  she  may  give  such  property  as  the  law 
allows  a  person  of  age  to  give  to  his  wife  or  her  husband.  (C.  148 
and  following;  160,  193,  1309,  1398.) 

1096.  All  gifts  made  by  husband  and  wife  to  one  another 
during  marriage,  although  in  the  form  of  a  donation  inter  ricwy 
are  revocable.  The  wife  can  revoke  her  gift  without  being  autho- 
rized by  her  husband.  The  gifts  are  not  revoked  ipso  facto  by  the 
fact  of  chHdren  being  bom  (h).  (C.  90,  947,  948,  95-1  and 
following;  960,  1011,  1036,  1097.) 

1097.  A  husband  and  wife  cannot  during  marriage  make  one 
another,  either  by  donation  inter  mvos  or  by  will,  any  mutual  and 
reciprocal  gift  by  means  of  one  and  the  same  instrument.  (C.  900, 
968,  lu91.) 

1098.  A  man  or  a  woman  who  has  children  by  a  previous 
marriage  cannot,  when  marrying,  again  give  his  wife  or  her 
husband  a  larger  share  than  that  of  the  legitimate  child  who 
obtains  the  smallest  share.  Such  gift  can  in  no  case  exceed  a 
quarter  of  the  property.     (C.  913,  1496,  1527.) 

(A)  The  object  of  this  Article  is  to  prevent  property  leaving  the  family.  Older 
commentators  explain  it  on  the  basis  that  love  should  not  be  bought !  Laurent 
says  it  includes  gifts  given  in  the  marriage  contract  itself,  but  this  surely  can 
hardly  be  so  unless  there  is  a  clause  permitting  revocation.  (See  Art.  1086.)  Such 
contracts  are  not  made  "  pendant"  (during)  the  marriage.  (Vol.  XV.  213.)  The 
last  clause  refers  to  Art.  960. 


i98  DIFFERENT  WAYS  BV  WHICH  OWNERSHIP  MAY  BE  ACQUIRED. 

1099.  Husband  and  wife  cannot  give  one  another  indirectly 
more  than  is  permitted  by  the  rules  laid  down  above.  Every  gift, 
whether  disguised  or  made  by  interposing  a  nominal  third  party, 
is  null  and  void.     (C.  911,  1098,  1 100,  1496,  1525,  1527,  1595.) 

1100.  The  following  gifts  shall  be  presumed  to  be  made  by 
inter[iosing  a  nominal  donee,  i.e.,  gifts  given  by  either  husband  or 
wife  to  the  children,  or  to  one  of  the  children  of  the  other  by  a 
previous  marriage ;  gifts  given  to  relatives  of  the  other  party  when 
the  other  party  is,  at  the  date  of  the  gift,  such  relative's  presump- 
tive heir,  although  he  or  she  may  not  have  survived  such  relative. 
(C.  1350,  1352.) 


Title  III. 

of  contracts,  or  of  obligations  (arising  out  of 
agreements),  generally. 


Chapter  I. 
Preliminary  Rules. 

1101.  A  contract  is  an  agreement  by  which  one  or  more  persons 
bind  themselves  to  one  or  more  persons  to  give,  or  to  do,  or  not  to 
do,  a  certain  thing.  (C.  1108,  1121,  1125,  1134,  1234,  1315, 
1341.) 

1102.  A  contract  is  synallagmatic  (?)  or  bilateral  when  the  parties 
bind  one  another  mutuaUy.     (C.  1184,  1325,  1582,  1702,  1708.) 

1103.  A  contract  is  unilateral  when  one  or  more  persons  are 
bound  towards  one  or  more  persons  and  the  latter  have  not 
bound  themselves  {k).     (C.  134.6,  1892.) 

(i)  (ruyaXX«7/x,aTi«3s  =  concerning  exchange,  from  avyax\afyfji.a  =  exchange. 

{k)  ITie  definition  of  a  coutract,  given  in  this  Article,  does  not  correspond  with 
an  English  lawyer's  idea  of  a  contract.  The  examples  of  such  contracts  given  by 
Laiu-eut  are  a  loan,  a  mandate  and  deposit.  He  says  : — "  The  borrower  alone  is 
bound  by  virtue  of  the  contract :  he  must  return  the  thing  lent.  The  lender  is  not 
bound :  the  borrower  has  no  right  of  action  against  him.  It  is  objected  that  the 
lender  is  obliged  to  allow  the  borrower  the  use  of  the  thing  lent  for  the  period 
agreed  upon,  and  that  therefore  he  is  under  an  obligation.  The  answer  is  easy  and 
decisive :  An  obligation  cannot  exist  without  a  correlative  right.  Thus,  where 
there  is  a  true  obligation  there  is  necessarily  a  right  of  action  by  a  person  to  whom 
such  obligation  is  due.  What  is  the  right  of  action  of  the  borrower  P  What  sort 
of  action  has  he  againat  the  lender  ?    He  has  neither  a  legal  right  nor  a  right  of 
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1104.  The  contract  is  commutative  (/)  when  each  of  the  parties 
binds  himself  to  give  or  do  something  which  is  considered  as  an 
equivalent  to  that  which  is  given  or  done  for  hiiu.  When  the 
equivalent  consists  in  a  chance  of  gaining  or  losing  lor  both  the 
parties  dependent  upon  an  uncertain  event,  the  contract  is  called 
aleatory  (w).     (C.  1964  («)•) 

1105.  A  contract  of  charity  is  one  by  which  one  of  the  parties 
secures  the  other  a  benefit  which  is  entirely  gratuitous  (o).  (C.  895, 
1874,  1915,  1984.) 

1106.  An  onerous  contract  is  a  contract  which  obliges  both  of 
the  parties  to  give  or  do  something  (p).     (C.  1582,  1702,  1708.) 

action.  He  has  the  right  of  using  the  thing,  no  doubt,  as  it  was  given  him  for 
this  purpose,  but  this  right  of  user  gives  him  no  right  of  action  against  the  lender  ; 
80  the  latter  is  under  no  obligation.  By  the  contract  there  is  only  one  person 
who  is  under  an  obligation,  and  only  one  person  to  whom  an  obligation  is  due." 
(Laurent,  Vol.  XV.  sect.  431.)  At  sect.  435  he  says  again  : — "  The  obligaiions  of 
a  mandatory,  a  person  who  deposits,  or  a  lender  do  not  arise  out  of  the  contract 
itself ;  at  the  moment  when  the  person  contracts  only  one  is  bound  ;  thus  the  con- 
tract is  unilateral  in  its  essence.  If  it  becomes  bilateral,  it  is  in  consequence  of  a 
subsequent  fact,  such  as  expenses  incurred  by  the  agent,  the  person  with  whom 
the  deposit  is  made,  or  the  borrower."  In  sect.  433  Laurent  further  says: — "  If 
the  principal  agrees  to  pay  the  agent  for  his  services,  if  the  person  who  receives 
the  deposit  bargains  for  payment  for  the  care  he  will  take  of  the  thing,  then  the 
contract  becomes  bilateral." 

(/;  I.e.,  one  of  exchange,  from  the  Latin  "  commutare,"  to  change,  through  the 
Proven(jal  "  commutatiu." 

{in)  Aleatorius,  from  alea,  dice. 

(«)  Laurent,  Vol.  XV.,  says  that  on  first  view  commutative  contracts  iu*e  the 
same  as  bilateral  contracts,  but  they  are  distinguishable,  because  commutative 
contracts  are  not  all  bilateral  contracts.  Thus,  a  loan  at  interest  is  a  commutative 
contract,  since  the  lender  gives  the  use  of  his  money  and  receives  as  an  equivalent 
the  interest  that  the  borrower  pays  him ;  in  the  same  way  the  borrower  who  binds 
himself  to  pay  interest  receives  an  equivalent  in  having  the  use  of  the  money  which 
he  is  lent.  "  The  loan  is  therefore  commutative ;  but  does  that  mean  that  it  is  a 
bilateral  contract?  No,  for  the  borrower  is  alone  bound,  the  lender  is  not.  A 
contract  of  loan,  although  interest  is  to  be  paid,  still  keeps  the  nature  of  a  loan, 
i.e.,  is  a  unilateral  contract"  (para.  436).  Speaking  of  aleatory  contracts,  he  says 
the  difference  between  them  and  "commutative"  contracts  is  that  in  au  aleatory 
contract  each  person  only  gets  a  chance,  while  in  a  commutative  contract  eat;h 
person  receives  an  actual  existing  thing  (para.  437).  Again,  at  para.  438,  he  says 
that  if  there  is  "lesion"  (as  to  which,  see  Arts.  III8,  1305,  1674)— damage,  that 
vitiates  a  commutative  contract,  viz. ,  contracts  of  partition,  but  in  au  aleatory 
contract,  all  that  is  necessary  is  equality  of  chance,  and  the  parties  know  beforehand 
that  chance  may  favour  one  or  the  other  party  ;  therefore  the  party  which  loses  has 
no  right  of  action  for  "lesion."  An  English  lawyer  with  ideas  of  contract  derived 
only  from  the  common  law  will  not  always  follow  the  reasoning. 

(o)  The  most  important  of  these  contracts  is  donation  inter  vipM.  The  English 
principle  that  persons  acting  gratuitously  are  bound  to  exercise  the  same  caro  m 
they  apply  to  their  own  business  will  bo  found  to  apply  to  a  "  chaiity  contract "  ; 
see  Art.  1137,  and  Arts.  1374,  1927-1928,  1992. 

{p)  "k  titre  ouereux."  Laurent  points  out  that  many  unikteral  contraotB 
impose  a  burden,  such  as  a  loan  at  interest.     (Vol.  XV.  para.  440.) 
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1107.  Contrants,  whether  they  belong  to  a  spfcial  class  or  not, 
are  subject  to  the  general  rules  which  form  the  subject-matter  of 
the  present  title.  The  special  rules  applicable  to  certain  contracts 
are  laid  down  in  the  title  dealing  more  particularly  with  them, 
and  other  special  rules  applicable  to  commercial  transactions  are 
laid  down  in  the  law  dealing  with  commerce. 


Chapter  II. 

Of  thk  Ct>Ninri()Ns  which  are  essential  to  constitute  a 
Valid  Contract. 

1108.  In  order  that  a  contract  should  be  valid,  it  must  comply 
with  four  conditions.  There  must  be  consent  by  the  party  bound ; 
the  person  must  be  capable  of  contracting  (q) ;  the  subject-matter 
of  the  contract  must  be  certain  ;  the  "  cause  "  of  the  contract  must 
be  lawful  (;•).  (C.  1109  and  following ;  1123  and  following ;  1131 
and  following.) 

Section  1. 
Of  Consent. 

1109.  There  is  no  valid  consent  if  consent  has  only  been  given 
by  mistake,  or  if  consent  has  been  extorted  by  violence,  surprise  or 
fi'-aud.     (C.  1110,  1117,  1235,  1304,  1377,  1641.) 

1110.  A  mistake  does  not  make  the  contract  void  unless  it  is 
one  that  affects  the  fundamental  object  of  the  contract  (s).  Mistake 
as  to  the  person  with  whom  one  intends  to  contract  does  not  cause 
the  contract  to  be  void  unless  the  question  of  the  person  was  the 
principal  cause  of  the  agreement  (^).  (C.  180,  1117,  13U4,  1356, 
1376,  2053.) 

1111.  Duress  used  towards  a  person  who  contracts  an  obligation 
renders  the  contract  voidable  although  the  duress  used  is  that  of  a 

{q)  Laurent  points  out  that  contracts  of  minors  who  have  not  yet  attained  the  age 
of  reason  (i.e.,  not  attained  the  age  of  puberty),  and  of  lunatics,  ore  void ;  contracts 
by  minors  capable  of  reasoning ,  married  women,  and  interdicted  persons  are  only 
voidable.  As  to  the  word  "  nul,"  which  in  the  Code  is  sometimes  used  in  the  sense 
of  "voidable,"  and  at  other  times  in  the  sense  of  "  void,"  see  Laurent,  Vol.  XV. 
para.  450. 

(r)  "  Cause — le  motif  juridique  qui  porte  les  parties  a  contracter." 

(»)  Where  mistake  is  alleged,  an  iiction  must  be  brought  to  have  the  contract 
declared  void  ;  it  is  not  void  ipso  facto.     (Laurent,  Vol.  XV.  para.  610.) 

(t)  The  distinction  between  a  mistake  in  law  and  in  fact  does  not  exist  ip  French 
law.     (Laurent,  Vol.  XV.  para.  605.) 
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third  party,  and  not  that  of  the  person  for  whose  benefit  the  con- 
tract has  been  made.     (C.  180,  887,  1117,  1804;  P.  400.) 

1112.  There  is  duress  in  law  when  the  duress  is  of  such  a  nature 
as  to  affect  a  reasonable  person,  and  may  lead  the  person  to  fear  to 
expose  himself  or  his  property  to  considerable  and  immediate 
harm  (u),  regard  being  had  to  the  age,  sex  and  position  of  the 
parties.     (C.  1113,  1114,  1115.) 

1113.  Duress  is  a  ground  for  having  the  contract  declared  void, 
not  only  when  it  has  been  employed  towards  the  contracting  party, 
but  also  when  it  has  been  used  against  her  or  his  husband  or  wife, 
his  or  her  descendants  or  ascendants. 

1114.  Reverential  fear  towards  a  father,  mother,  or  other 
ascendant  by  itself  without  use  of  duress  is  not  sufficient  to  annul 
a  contract. 

1115.  No  action  can  be  brought  to  have  a  contract  declared  void 
when,  the  contract  has  been  adopted  either  expressly  or  tacitly  after 
the  duress  has  ceased,  or  if  the  time  for  having  restitution  made 
fixed  by  law  has  been  allowed  to  run  by.  (C.  892,  1117,  1304, 
1338.) 

1116.  Fraud  is  a  ground  on  which  a  contract  may  be  declared 
void  when  the  devices  of  one  of  the  parties  are  such  that,  but 
for  them,  the  other  would  not  have  entered  into  the  contract. 
Fraud  is  not  presumed,  but  has  to  be  proved.  (C.  1109,  1117, 
1319,  1320,  1338,  1341,  1353,  1382,  2268.) 

1117.  The  fact  that  a  contract  has  been  entered  into  by  mistake, 
under  duress,  or  by  fraud  does  not  cause  the  contract  to  be 
ipao  facto  void,  but  gives  the  person  aggrieved  a  right  of  action  to 
have  the  contract  declared  void  or  rescinded  under  the  circum- 
stances and  in  the  manner  explained  in  sect.  7  of  Chapter  V.  of  the 
present  title.     (C.  1304,  2268.) 

1118.  Mere  undervalue  or  inadequacy  of  price  only  vitiates 
certain  classes  of  contracts,  and  contracts  entered  into  by  certain 
persons,  as  explained  in  the  said  section. 

1119.  As  a  rule,  when  a  person  makes  a  contract  in  his  own 
name,  he  can  only  bind  (r)  himself  and  stipulate  for  himself. 
(C.  1120,  1121,  1165,  1236,  1984.) 

(u)  "  Metam  praesentem  non  suspioionem  iuferendi  ejuu."  Immediate  harm 
(mal  present)  is  harm  which  will  certainly  follow  the  refusal.  If  the  threat*  are 
only  vague  and  inspire  a  foolish  fear,  there  is  no  violence  in  the  sense  required  by 
law. 

{x)  The  French  word  is  "  s' engage,"  which  is  the  word  used  in  French  law  for 
H  person  who  contracts  an  obligation.  "  Stipuler  "  (stipulate)  is  used  of  the  person 
in  whose  favour  the  obligation  is  entered  into. 
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1120.  But  a  person  may  become  a  guarantor  of  another  by 
undertaking  that  a  third  party  will  do  something,  and  in  such  a 
ease  a  right  of  action  subsists  against  the  person  who  acted  as 
surety,  or  who  promised  that  the  third  party  would  ratify,  when 
the  third  party  does  not  fulfil  the  undertaking  (y).  ^C.  1166, 
ia38,  1998.) 

1121.  And  similarly  a  person  may  make  a  stipulation  (s)  for  a 
benefit  of  a  third  party  when  it  is  a  term  of  a  stipulation  that  he 
makes  for  himself,  or  is  a  condition  of  a  donation  which  is  made 
to  another.  The  person  who  has  made  such  stipulation  cannot 
revoke  it  if  the  third  party  has  stated  he  wishes  to  take  advantage 
of  it.     (C.  1165,  1275,  1690,  1973,  2148.) 

1122.  A  person  is  presumed,  in  contracting,  to  include  his  heirs 
and  representatives  unless  the  contract  states  the  contrary  or  the 
contrary  appears  from  the  nature  thereof.     (C.  724,  1 119,  2235.) 

Section  2. 
Of  the  Capacity  of  the  Parties  to  a  Contract. 

1123.  All  persons  are  capable  of  contracting  unless  made  in- 
capable by  law.     (C.  1108.) 

1124.  The  following  persons  are  not  capable  of  contracting : — 
minors,  interdicted  persons,  married  women  in  the  cases  set  out  in 
the  Code(r7),  and  generally  all  those  whom  the  law  forbids  to 
make  certain  contracts  (6).     (C.  215,  217,  489,  509,  513.) 

1125.  A  minor,  an  interdicted  person,  and  a  married  woman  can 
only  impugn  contracts  made  by  them  in  the  cases  set  out  in  the 
Code.  Persons  capable  of  binding  themselves  cannot  plead  the  in- 
capacity of  the  minor,  of  the  interdicted  person,  or  of  the  married 
woman  with  whom  they  have  contracted. 

{y)  When  a  person  promises  that  another  will  do  something,  as  he  has  himself 
not  promised  to  do  anything,  there  is  no  contract.  Pothier  says  it  is  easy  to  imply 
a  personal  undertaking  by  the  promisor  that  the  third  party  would  do  it.  The 
Code,  to  avoid  such  presumption,  makes  it  necessary  to  contract  ipait  verbis  that  one 
will  be  personally  liable. 

(z)  See  note  to  Art.  1119  as  to  the  sense  of  the  word  "  stipulate,''  which  here  also 
means  "  receive  the  benefit  of  an  obligation." 

(a)  Contracts  entered  into  by  interdicted  persons  after  interdiction  are  void 
(Art  502) ;  and  those  by  married  women  without  authorization  are  also  void. 
(Art.  225.)  Miuors'  contracts  are  only  voidable  for  unfairness  ("lesion").  (See 
Art.  1118.)  The  effect  of  his  incapacity  is  to  give  him  a  right  to  prove  unfairness, 
but  he  cannot  plead  his  inability  to  contract.     (See  Laurent,  Vol.  XV^I.  para.  46.) 

{b)  Viz.,  bankrupt  traders,  under  Arts.  444  and  445  of  the  Code  de  Commerce. 
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Section  3. 
Of  the  Object  and  Subject-Matter  of  Cmtractn. 

1126.  Every  contract  has  for  object  something  which  one  party 
binds  himself  to  give,  or  which  one  party  binds  himself  to  do  or  not 
to  do.     (CHOI.) 

1127.  The  mere  use  or  mere  possession  of  a  thing  may  be,  as 
the  thing  itself,  the  object  of  a  contract.  (C.  625,  1709,  1874, 
2071  and  following.) 

1128.  Only  things  which  are  capable  of  being  dealt  {c)  with  can 
be  the  object  of  contracts.  (C.  538  and  following;  1131,  1133, 
1134,1598,2226.) 

1129.  The  subject-matter  of  the  obligation  must  be  certain  as  to 
its  jiature.  The  quantity  may  be  uncertain  provided  it  is  ascer- 
tainable.    (C.  1108.) 

1130.  Things  that  may  happen  in  future  may  be  the  object  of 
an  obligation.  But  the  law  forbids  anyone  to  disclaim  rights  in  a 
succession  which  has  not  opened,  or  to  bargain  as  to  such  a 
succession,  even  when  the  person  whose  succession  is  the  subject- 
matter  consents  thereto  {d).     (0.  791,  1133,  1235,  1598,  1600.) 

Section  4. 
Of  the  "  Cause  "  of  a  Contract. 

1131.  An  obligation  without  "  cause  "  (^),  or  founded  on  a  false 
"cause,"  or  an  illicit,  can  have  no  effect.  (C.  1108,  1131,  1133, 
1184,  1235,  1271,  1339,  2012,  2114,  2132.) 

(c)  "  Dans  le  commerce"— certain  things  are  inalienable  for  different  rea«ou«  in 
French  law,  as  a  dowry,  rights  of  foreshore,  running  water,  &c.  Contracts  are 
bad  aa  to  these  things,  so  far  as  they  are  inconMistent  with  the  object  fur  which  the 
law  made  them  inalienable.  Thus,  a  lease  might  be  granted  of  a  foreshore  if  it 
did  not  interfere  with  the  public  user.     (See  Laurent,  Vol.  XVI.  para.  79.) 

(rf)  There  seems  some  doubt  as  to  the  reason  for  this  prohibition.  Pothier  puta 
it  on  the  ground  of  its  being  contra  boTWS  mores,  and  likely  to  lead  to  crime.  Modem 
commentators  explain  it  rather  on  the  principle  which  ali'eots  the  Courts  in 
England  when  dealing  with  "catching  bargains." 

[e)  1  have  been  able  to  find  no  satisfactory  definition  of  "cause"  in  French 
commentators,  and  Mr.  Toullier  says  one  has  not  yet  been  found.  In  contracts  for 
valuable  consideration  "  a  titre  onereux"  it  seems  to  be  the  same  as  ' '  consideration." 
*•  Causa  "  seems  to  be  what  the  law  treats  as  the  motive  for  the  contract,  and  which 
makes  it  binding,  viz.,  either  the  mutual  promises  if  the  contract  is  executory 
entirely,  the  thing  done  by  the  one  party  if  it  is  partly  executed,  or  natural  affection 
in  the  case  of  a  donation.  By  a  false  "  cause  "  a  fundamental  mistake  is  under* 
stood.  The  example  given  by  Pothier  is  as  follows  : — A  sum  of  10,000  francs  has 
been  left  you  by  my  father  in  his  will.     The  will  was  revoked  by  a  oodioii  which  I 
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1132.  An  agreement  is  good,  though  the  "  cause  "  may  not  be 
expressed  therein. 

1133.  The  "  cause  "  is  unlawful  when  it  is  one  prohibited  by 
law,  when  it  is  contrary  to  good  morals,  or  against  the  public 
interest  (/).     (C.  6,  900, 1108,  1172, 1235, 1376,  2220  ;  Pr.  1004.) 

Chapter  III. 
Of  the  Effect  of  Obligations. 

Section  1. 
General  Rules. 

1134.  Agreements  formed  according  to  law  bind  those  who 
make  them.  They  cannot  be  revoked,  except  by  mutual  consent, 
or  for  reasons  permitted  by  law.  Agreements  must  be  carried  out 
in  good  faith.     (C.  1145,  1234,  1239,  1247,  2261.) 

1135.  An  agreement  binds  the  parties  not  only  to  what  is 
directly  stated  therein,  but  also  to  all  the  consequences  of  the 
obligation  implied  by  equity,  custom,  or  law.     (C.  1156.) 

Section  2. 
Of  the  Obligation  to  give. 

1136.  The  obligation  of  giving  a  thing  implies  that  of  delivering 
and  taking  care  of  it  until  delivery,  or  in  default  paying  damages 
and  interest  to  the  person  to  whom  the  obligation  is  due. 

1137.  The  duty  of  taking  care  of  a  thing  obliges  the  person  who 
has  to  take  care  to  use  such  care  as  that  of  a  good  father  of  a  family, 
and  this  duty  is  the  same  whether  the  contract  has  been  entered 
into  for  the  benefit  of  one  of  the  parties  to  the  contract,  or  is  for 
their  common  benefit.  This  obligation  is  greater  in  certain  con- 
tracts and  less  in  others.  How  these  contracts  affect  the  duty  to 
take  care  will  be  found  explained  in  the  titles  affecting  the  par- 
ticular contracts.  (C.  601,  804,  1146,  1374,  1728,  1928,  1991, 
2080,  2102.) 

1138.  The  consent  of  the  parties  is  all  that  is  necessary  to  make 
the  obligation  of   delivering  the  thing  complete.     Such  consent 

did  not  know  of.  Thinking  myself  falsely  your  debtor,  I  undertake  to  give  you  a 
property  in  payment  of  the  10,000  francs.  The  contract  is  not  binding,  as  there  is 
a  "  fausse  cause."  The  fact  that  the  true  consideration  or  motive  for  the  contract 
is  not  given  does  not  prevent  the  contract  being  enforced,  provided  the  real  object 
is  not  an  illegal  one.  (Laurent,  Vol.  XVI.  paras.  121  and  122.)  See  Sir  Frederick 
Pollock's  note  {e)  in  the  Appendix  to  the  sixth  edition  of  his  Law  of  Contracts. 
(/)  For  example,  marriage  brokerage.     (And  see  Arts.  1388  and  1389.) 
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makes  the  person  to  whom  delivery  has  to  be  made  the  owner,  and 
the  thing  is  at  his  risk  from  the  moment  it  ought  to  have  been 
delivered  (g),  although  delivery  may  not  have  been  actually  given, 
unless  the  person  bound  to  deliver  is  in  default  in  delivering  the 
same,  in  which  case  the  thing  is  at  his  risk.     (C.  711, 1302,  1583.) 

1139.  The  party  bound  to  deliver  becomes  in  default,  either  by 
being  served  with  a  formal  summons  [h)  to  perform  liis  contract,  or 
by  some  other  instrument  equivalent  thereto  in  law,  or  as  the 
result  of  the  agreement  itself  when  it  provides  that  it  shall  not  be 
necessary  to  serve  a  formal  summons,  but  that  the  person  bound 
to  deliver  shall  be  held  to  be  in  default  by  the  mere  fact  that  the 
time  for  delivery  is  passed.     (C.  1138,  1146,  1230,  1656.) 

1140.  The  effects  of  an  obligation  to  give  or  deliver  an  immov- 
able are  laid  down  in  the  title  "  Of  Sale  "  and  in  the  title  "  Of 
Liens  and  Mortgages."  (C.  16U4  and  following;  2103  and 
following.) 

1141.  If  a  person  has  contracted  to  give  the  same  movable  to 
two  different  persons,  the  one  who  is  put  in  actual  possession  is 
preferred  and  remains  owner,  though  his  title  thereto  may  be  later 
in  date,  provided  his  possession  is  in  good  faith  (/"). 


Section  3. 

Of  the  JDuti/,  under  a  Contract,  to  do  Something  or  not  do  Something. 

1142.  Every  undertaking  to  do  or  not  do  something  resolves 
itself  in  a  right  to  damages  and  interest  (A-).  (C.  1108,  1133, 
1134,  1146,  1147,  1149,  1189,  1192,  1237.) 


{ff)  Laurent  says  that  to  make  this  sentence  consistent  with  Art.  1185  one  murt 
read  it  to  mean  that  the  buyer  is  owner  from  the  moment  that  the  seller  undertook 
the  obligation  to  deliver,  viz.,  the  contract  is  complete.     (Vol.  XVI.  para.  368.) 

(A)  Default  in  French  law  implies  that  the  person  who  is  entitled  to  call  for  the 
performance  of  agreement  has  been  damaged,  and  that  the  person  who  has  to 
perform  is  obliged  to  compensate  hira.  A  person  is  not  in  default  until  it  is 
legally  proved  that  the  delay  in  performing  his  duty  causes  damage.  A  Kummons 
to  perform  is  the  instrument  by  which  a  person  who  requires  an  agreement  to  bo 
performed  formally  calls  upon  the  other  to  do  what  he  has  undertaken  to  do.  It 
must  be  served  by  a  public  ofiBcial,  such  as  the  bailiff  of  the  Court  or  a  notary.  A 
writ  would  be  an  instrument  equivalent  thereto  under  the  second  paragraph  of  the 
Article.     (Laurent,  Vol.  XVI.  paras.  233  and  234.) 

(t)  According  to  old  French  law  the  title  to  a  thing  was  not  transferred  by  contr««;t, 
but  property  was  only  transferred  by  delivery  ;  therefore,  if  a  seller  did  not  deliver 
the  thing,  he  remained  owner,  and  if  he  sold  the  same  thing  to  a  second  person^ 
giving  him  delivery,  the  second  buyer  became  owner.  This  general  rule  is  altered 
by  Art.  1138.     Art.  1141  is  an  exception  to  protect  a  bondjide  holder. 

(A)  This  is  only  strictly  true  when  the  undertaking  can  only  be  performed 
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1143.  Nevertheless  there  is  a  right  to  demand  that  that  which 
has  been  done  in  violation  of  the  contract  may  be  destroyed,  and 
the  person  damaged  may  obtain  the  permission  of  the  Court  to 
have  it  destroyed  at  the  other  party's  expense,  without  prejudice  to 
any  action  he  may  have  for  damages  and  interest.     (C.  1 146.) 

1144.  The  person  to  whom  an  obligation  is  due  may  also  obtain 
the  authority  of  the  Court  to  carry  out  the  undertaking  in  the  con- 
tract at  the  cost  of  the  person  who  gave  the  undertaking.  (C.  1142.) 

1145.  If  the  undertaking  is  one  by  which  a  person  contracts 
not  to  do  something,  the  person  who  commits  a  breach  of  such 
undertaking  is  ipso  facto  liable  to  pay  damages  and  interest. 

Section  4. 
Of  the  Damagen  and  the  Intei'est  due  otcing  to  a  Breach  of  Contract. 

1146.  Damages  and  interest  are  only  payable  when  the  debtor  is 
put  in  default  {kk)  for  not  having  performed  his  obligation ;  ex- 
cept (/)  where  the  debtor  has  bound  himself  to  give  or  do  something 
which  could  only  be  given  or  done  within  a  certain  time  which  he  has 
allowed  to  pass.     (C.  1 139, 1 142, 1184,  1229, 1382, 1611;  Pr.  126.) 

1147.  Whenever  an  obligation  has  not  been  performed,  or  there 
has  been  a  delay  in  performing  the  same,  then,  if  the  debtor  does 
not  prove  that  the  non-fulfilment  is  the  result  of  a  cause  for  which 
he  is  not  responsible,  he  is  condemned  to  pay  damages  and  interest, 
if  any,  even  though  he  may  not  have  been  guilty  of  bad  faith. 
(C.  1^29.) 

1148.  Damages  or  interest  are  not  payable  if  vis  major  (w)  or 
inevitable  accident  («)  has  prevented  (o)  the  debtor  giving  or  doing 

personally  by  the  party  gtiilty  of  the  breach  of  contract ;  see  next  Articles.  There 
is  no  action  for  specific  performance  under  French  law. 

{kk)  See  note  (A)  to  Art.  1139. 

{I)  This  exception  is,  according  to  Laurent,  not  really  an  exception.  All  it 
means  is  that,  in  such  case,  the  debtor  is  already  in  default  by  the  terms  of  the 
contract,  and  the  formal  proceedings  required  by  the  first  part  of  Art.  1139  are  not 
necessary,  nor  is  an  express  clause  in  the  contract  necessary,  relieving  the 
"creditor"  from  serving  a  default  summons;  the  proceedings  for  proving  a 
default  being  only  applicable  where  there  is  delay  in  fulfilling  an  obligation,  and 
not  where  there  is  an  entire  neglect  to  perform,  the  default  proceedings  being 
only  intended  to  be  evidence  of  the  debtor's  delay  in  completion,  not  of  his  refusal 
to  perform  his  obligations.     (Laurent,  Vol.  XVI.  paras.  251 — 255.) 

(m)  Tempest,  lightning,  earthquake. 

(n)  Theft  (but  not  in  the  case  of  an  innkeeper,  unless  the  thief  is  armed  or  other- 
wise compelled  by  force),  war,  act  of  princes  (cf.  Pollock  on  Contracts,  7th  ed. 
pp.  410 — 415),  act  of  third  party  when  party  to  contract  was  not  responsible  for 
him.  The  general  definition  followed  by  French  Courts  and  one  of  the  HomEin 
laws  id  "  an  event  which  one  cannot  foresee,  and  which  one  could  not  have  prevented 
if  one  had  foreseen." 

(o)  I.e.,  it  has  become  impossible,  not  merely  more  onerous. 


See 

MauritiuH, 
Ord  25 
of  1884, 
sect.  20. 
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what  he  contracted  to  give  or  do,  or  has  forced  him  to  do  what  he 
contracted  not  to  do.  (C.  607,  8  J5,  1302,  1722,  1733,  1772,  1881 
and  following;  1929.) 

1149.  Damages  and  interest  are  due,  as  a  rule,  to  the  creditor 
for  the  loss  which  he  has  suffered  and  the  gain  of  which  he  has 
been  deprived  (in  consequence  of  the  breach  of  contract),  subject  to 
the  exceptions  and  modifications  of  this  rule  to  be  given  hereafter. 
(C.  1147,  1150,  1151,  1603;  Pr.  128,  523  and  following.) 

1150-  The  debtor  is  only  liable  for  such  damage  and  to  pay  for 
such  loss  of  interest  as  was  foreseen  or  might  have  been  foreseen, 
provided  that  the  obligation  has  not  been  broken  owing  to  his  own 
fraud  (;;).     (C.  1116.) 

1151.  Even  where  the  non-performance  of  the  contract  is  due  to 
the  fraud  of  the  debtor,  in  arriving  at  the  amount  of  damages 
and  interest  to  be  paid  regard  must,  in  estimating  the  loss  which 
the  creditor  has  suffered  or  the  gain  of  which  he  has  been 
deprived,  only  be  had  to  the  immediate  and  direct  results  of  the 
breach  of  contract  {q) . 

1152.  When  the  contract  provides  that  the  person  who  fails  to 
carry  out  his  contract  shall  pay  a  certain  sum  by  way  of  damages 
and  interest,  he  cannot  be  ordered  to  pay  either  a  greater  or  smaller 
amount.     (C.  1229.) 

1153.  (Law,  7th  April,  1900.) — Where  the  contract  is  only  a  con- 
tract to  pay  a  definite  sum,  the  Court  can  only  order  the  person,  who 
has  broken  the  contract,  to  pay  interest  at  the  rate  fixed  by  law  (/•), 
as  damages  and  interest  for  the  delay  in  carrying  out  the  contract, 
provided  always  such  rule  shall  not  affect  the  special  rules  laid 

[p)  Damages  are  divided  by  French  lawyers  into  two  claases — "  intrinrtquee  " 
(intrinsic),  those  which  the  creditor  suffers  in  the  matter  which  is  the  object  of  the 
obligation  ;  "  extrinseques,"  those  which  he  suffers  with  respect  to  other  property. 
When  the  debtor  is  of  good  faith,  he  is  only  bound  to  pay  intrinsic  damages  and 
interest.  (Laurent,  Vol.  XVI.  para.  286.)  An  example  g^ven  is  that  if  a  man  lets 
a  house  in  good  faith  which  is  not  his,  he  is  liable  to  pay  the  expense  of  moving, 
and  also  any  additional  rent  the  lessee  may  be  obliged  to  pay,  but  not  any  loss  of 
goods  which  the  plaintiff  may  have  suffered  by  changing  (unless  he  let  to  a 
merchant  for  a  shop  or  office),  nor  any  damages  for  things  broken  in  moving. 

{q)  When  the  debtor  was  of  good  faith  he  had  only  to  pay  the  damages  which 
would  result  from  the  breach  of  contract  which  had  been  actually  foreseeii  or  might 
have  been  foreseen  at  the  time  of  entering  into  the  contract,  A  fraudulent  breach 
of  contract  involves  damages  actually  caused  which  might  not  have  been  capable 
of  being  foreseen,  the  principle  being  that  a  fraudulent  perstm  muat  repair  all  the 
wrong  he  has  done,  but  it  is  limited  by  this,  that  he  is  not  liable  to  pay  for  remote 
and  indirect  results  of  the  breach,  but  only  for  necessary  consequences  thereof. 

(r)  The  Law  of  the  7th  April,  1900,  makes  interest  payable  in  civil  mutters  at  the 
rate  of  4  per  cent.,  and  in  commercial  matters  at  5  per  cent.  ;  formerly,  it  was 
5  per  cent,  and  6  per  cent,  respectively. 


Cf.  for 

Mauritius  and 
Seychelles, 
Mauritiua, 
Old.  36  of 
1882,  sect.  4. 


208 


DIFFERENT  WAYS  BY  WHICH  OWNERSHIP  MAY  BE  ACQUIRED. 


down  as  to  matters  of  trade  and  giving  security.  The  person 
guilty  of  the  delay  has  to  pay  these  damages,  without  the  creditor 
being  bound  to  prove  that  he  has  suffered  any  loss  by  the  delay. 
Such  interest  by  way  of  damages  is  only  payable  as  from  the  day 
the  debtor  has  formally  been  called  upon  (s)  to  pay,  except  where 
the  law  directs  that  interest  run  immediately  as  of  right.  A 
creditor  who  has  suffered  damage  beyond  that  arising  from  mere 
delay  owing  to  his  debtor's  bad  faith  may  obtain  damages  and 
interest,  in  addition  to  the  interest  due  to  him  for  delay  under 
his  security  (t)  (document  of  title).  (C.  456,  474,  549,  550,  583, 
584,  586,  609,  792,  856,  928,  1154,  1155,  12i'7,  1378,  1440,  1445, 
1473,  1477,  1548,  1579,  1652,  1782,  1904,1932,  1936,  1991, 1996, 
2001,2028;  Com.  184.) 

1154.  Interest  can  be  made  payable  on  interest  in  arrear 
either  by  instituting  an  action,  or  by  special  agreement ;  provided 
that  the  interest  sued  for,  or  that  payable  under  the  agreement, 
is  interest  on  interest  which  is  due  and  owing  for  at  least  a  whole 

I  year  {u) . 

1155.  But  interest  is  payable  on  money  due  in  respect  of  rent 
of  farms,  rent  of  houses,  arrears  of  fee-farm  rents,  or  annuities, 
as  from  the  date  that  payment  thereof  was  demanded,  or  as  from 
the  date  arranged  for  payment  by  the  agreement.  The  same  rule 
applies  to  produce  ordered  to  be  returned  (x),  and  to  interest  which 
a  third  party  has  paid  to  a  creditor  on  behalf  of  a  debtor  (i/). 


Section  5. 
Oft  fie  Construction  of  Agreements  (s). 

1156.  In  construing  agreements,  one  must  seek  to  ascertain 
what  was  the  common  intention  of  the  parties,  rather  than  be  tied 
down  by  the  literal  meaning  of  the  terms  used  (r/).  (C.  1109, 
1134,  1135,  1175,  2053.) 


(»)  Formerly,  to  make  interest  run,  an  action  had  to  be  brought. 

(t)  This  new  clause  gave  legislative  sanction  to  the  practice  of  the  Courts. 

(u)  This  is  to  prevent  usury. 

(x)  Viz.,  produce  taken  away  by  someone  who  has  been  in  possession  of  land  and 
has  been  evicted  by  a  Court. 

(y)  In  this  case  the  interest  the  surety  hsis  paid  is  piirt  of  the  capital  he  has  had 
to  pay,  and  therefore  he  is  entitled  to  it.     There  can  be  no  question  of  usury. 

(«)  These  rules  are  regarded  by  French  lawyers  as  in  the  nature  of  advice  or  hints 
given  to  the  judges  for  interpreting  contracts,  and  not  as  hard  and  fast  rules  the 
non-observance  of  which  involves  the  quashing  of  a  judgment  of  a  Coiirt. 

(a)  This  only  means  that  if  the  terms  of  a  contrjict  appe;ir  to  be  different  from 
their  evident  intention,  then  the  intention  must  be  given  effect  to,  for  "  cum  in  . 
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1157.  When  a  clause  can  be  construed  in  two  senses,  that  sense 
is  to  be  preferred  which  gives  some  effect  to  the  contract,  rather 
than  that  which  would  give  the  contract  no  effect. 

1158.  Ambigiipus  words  ought  to  be  construed  in  the  sense 
which  suits  the  subject-matter  best. 

1159.  An  ambiguity  is  to  be  interpreted  by  reference  to  what  is 
usual  in  the  place  where  the  contract  was  made.     (C.  671,  1753, 

1758.) 

1160.  The  usual  clauses  must  be  supplied  in  a  contract  though 
they  are  not  set  out.     (C.  1135.) 

1161.  All  the  clauses  of  a  contract  are  to  be  interpreted  with 
reference  to  one  another,  and  each  one  must  be  given  the  meaning 
which  is  consistent  with  the  general  meaning  of  the  document  as  a 
whole. 

1162.  When  there  is  a  doubt,  then  the  contract  is  construed 
against  the  person  who  has  required  something  to  be  done,  and  in 
favour  of  the  person  who  has  given  the  undertaking.     (0.  1602.) 

1163.  However  general  the  words  may  be  in  which  the  contract 
may  be  drawn  up,  the  contract  only  includes  the  matters  as  to 
which  it  appears  the  parties  intended  to  contract.     (C.  2048.) 

1164.  When  an  example  is  given  in  a  contract  for  the  purpose 
of  explaining  an  obligation,  the  parties  are  not  to  be  understood 
by  giving  such  example  to  have  intended  to  limit  the  ordinary 
legal  construction  of  the  contract. 

Section  6. 
Of  the  Effect  of  Contracts  in  reference  to  Third  Parties. 

1165.  Contracts  have  no  effect  except  as  between  the  parties 
thereto.  They  cannot  affect  a  third  party's  rights,  and  he  cannot 
take  advantage  of  them  except  under  the  circumstances  mentioned 
in  Art.  1121.     (C.  1134,  2009,  2051.) 


verbis  nulla  ambiguitas  est  non  est  movenda  voluntatis  quaestio."  French  lawyers 
allow  the  judge  to  go  outside  the  four  comers  of  the  document  to  find  out  what  the 
intention  was  when  the  document  is  ambiguous,  but  only  subject  to  the  ordinary 
rules  of  evidence,  and  Art.  1341  provides  "no  verbal  evidence  can  be  admitted 
against  or  in  addition  to  the  documents  either  as  to  what  is  alleged  to  have  been 
said  before  or  after  they  were  entered  into,  except  in  those  cases  where,  by  way  of 
exception,  verbal  evidence  is  allowed,  as  where  there  is  a  beginning  of  proof  in 
writing."  (See  Art.  1347.)  The  writing  must  emanate  from  the  other  party. 
(Art.  1330.) 

W.  P 
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1166.  But  creditors  are  entitled  to  take  advantage  of  all  the 
rights  and  rights  of  actions  of  debtor,  except  those  which  are 
purely  personal  {b).  (C.  618,  622,  788,  865,  878,  882,  921,  957, 
1446,  1464,  1558,  1560,  2081,  2085,  2102,  2205,  2225.) 

1167.  The  creditors  can  also  bring  an  action  in  their  own  name 
to  have  acts  done  by  the  debtor  in  fraud  of  their  rights  annulled  (r). 
When  any  of  the  rights  mentioned  in  the  title  "As  to  Successions" 
and  in  the  title  "As  to  Marriage  Contracts  and  the  respective 
Rights  of  Husband  and  Wife  "  are  in  question,  they  must  conform 
to  the  rules  laid  down  in  the  said  titles.  (C.  184,  191,  622,  788, 
857,  865,  878,  882,  921,  105.i,  1328,  1394,  1447,  1464,  2184, 
2185,  2186,  2225  ;  Pr.  461.) 

Chapter  lY. 
Of  Various  Kinds  of  Obligations. 

Section  1. 

Of  Conditional  Obligations. 

Para.  1. — Of  a  Condition  generally,  and  of  the  Various 
Kinds  of  Conditions. 

1168.  An  obligation  is  conditional  when  it  is  made  to  depend 
on  a  future  and  uncertain  event ;  whether  the  condition  is  one 
which  suspends  the  contract  until  the  event  happens,  or  is  one 
which  rescinds  the  contract  according  as  the  event  happens  or  does 
not  happen.     (C.  1181,  1183.) 

1169.  ^fortuitous  (d)  condition  is  a  condition  which  depends  on 
chance  and  which  does  not  depend  on  the  will  of  either  creditor  or 
debtor. 

1170.  A  potestative  condition  is  one  which  makes  the  per- 
formance of  the  contract  depend  upon  an  event  which  can  be 
prevented  happening  or  can  be  caused  to  happeu  at  the  will  of  one 
or  other  of  the  parties.     (C.  1 174.; 

(b)  The  reason  of  this  is  th.at  the  debtor's  property  is  his  creditor's  security. 
(Art.  2093.)  But  this  security  gives  no  actual  right  over  the  property.  It  is  only 
when  the  debtor  does  not  meet  his  eugagements  that  the  creditor  can  seize  his 
goods.  The  creditor  has  not  to  get  the  consent  of  the  Court  to  exercise  such  rights. 
Rights  which  are  personal  to  the  debtor  cannot  be  exercised ;  therefore  creditors 
cannot  apply  to  have  a  donation  revoked  for  ingratitude.  (Art.  957.)  So  moral 
rights  cannot  be  exercised  by  them,  as  rights  of  consent  to  a  marriage,  divorce  ;  but 
if  a  marriage  is  void  and  not  voidable,  they  can  have  it  declared  void.  They  have 
no  right  to  accept  a  legacy  in  spite  of  the  debtor. 

(c)  The  act  must  have  been  a  frau-i  on  the  creditor.  Prima  facie  an  act  is  not  in 
fraud  of  the  creditor  if  the  debtor  is  solvent  after  doing  it ;  but  if  he  becomes 
insolvent  in  consequence,  the  Court  will  declare  whether  the  act  was  done 
fraudulently. 

(d)  The  word  in  the  French  is  "  casuelle."  . 
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1171.  A  "  mixed "  condition  is  one  which  depends  partly  on 
the  will  of  one  of  the  parties  to  the  contract  and  partly  on  that  of 
a  third  party. 

1172.  If  the  condition  is  to  do  an  impossible  thing,  or  some- 
thing roiitm  honoH  morea,  or  something  forbidden  by  law,  it  is  void, 
and  makes  the  contract  depending  on  such  condition  voidable  (c). 

1173.  A  condition  not  to  do  an  impossible  thing  does  not  make 
the  contract  made  in  consequence  voidable  (/), 

1174.  Every  contract  is  void  when  the  person  who  is  bound  to 
do  something  has  bound  himself  subject  to  a  condition  which  is 
potestative  {g)  on  his  part.     (C.  1170,  1171,  1583,  1591.) 

1175.  Every  condition  must  be  performed  in  the  way  that  the 
parties  appear  to  have  wished  and  understood  it  was  to  be  carried 

out  (A).     (C.  1156.) 

1176.  When  a  contract  is  made  conditional  on  something 
happening  within  a  fixed  time,  the  contract  is  at  an  end  when 
the  time  has  elapsed  without  the  thing  happening.  If  no  time  is 
fixed,  then  the  condition  may  be  fulfilled  at  any  time,  and  the 
contract  is  not  treated  as  off  until  it  is  certain  the  event  will 
not  happen.      (C.  1040,  1041,  1350  and  following  Articles.) 

{e)  The  word  "  nul "  is  the  French  word  in  both  cases.  Laurent  points  out  at 
para.  39  of  Vol.  XVII.  that  the  condition  is  not  always  of  the  essence  of  the 
contract.  One  can  therefore  have  an  illegal  condition  struck  out  of  a  donation  and 
the  donation  remains  good.  In  contracts  for  value  an  illegal  condition  makes  the 
contract  voidable,  whUe  if  the  "cause"  (the  legal  reason  for  the  contract)  were 
illegal  the  contract  would  be  void.  (See  note  to  Art.  1131.)  Fuzier- Hermann 
says  :  "If  the  impossibility,  immorality  or  the  illegality  ia  in  the  '  cause'  (which 
in  bilateral  contracts  is  identical  with  the  object),  the  contract  would  be  void." 

(/)  Fuzier- Hermann  says  such  a  condition  is  equivalent  to  absence  of  any 
condition,  which  is  a  truism. 

[p)  Laurent  points  out  that  the  "potestative"  condition  in  Art.  1174  cannot  be 
the  same  as  that  mentioned  in  Art.  1170,  for  in  the  latter  case  the  contract  is 
good.  The  "potestative"  condition  may  be  something  which  is  for  the  benefit 
of  either  the  person  who  has  to  do  something  or  for  the  benefit  of  the  peruon 
entitled  to  have  something  done.  (One  must  remember  that  gratuitous  donations — 
where  the  one  party  has  only  to  accept — are  considered  contracts  in  French  law.) 
Art.  1 1 74  only  makes  the  contract  void  when  the  person  who  has  to  do  something 
ha.s  made  his  doing  it  subject  to  a  "potestative"  condition,  which  makes  the  doing 
dependent  entirely  on  his  own  pleasure — i.e.,  reduces  the  contract  to  a  promise 
that  he  may  possibly  do  something.  Laurent  says  one  must  read  in  the  word 
"uniquement"  or  "purement"  before  -'potestative,"  and  that  it  is  only  such  a 
condition  that  makes  the  contract  void.  Thus,  if  I  promise  ten  pistoles  in  case 
I  go  to  Paris,  the  agreement  is  good,  for  it  is  not  entirely  in  my  power  to  give 
them  or  not,  as  if  I  go  to  Paris  I  must  give  them.     (Laurent,  Vol.  XVII.  tect.  56.) 

(A)  This  Ajticle  puts  an  end  to  a  number  of  refinements  in  old  French  law,  of  a 
casuistical  nature,  as  to  whether  a  contract  should  be  performed  to  the  letter  and 
literally,  or  in  the  spirit  and  substantially. 

p2 
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1177.  When  a  contract  has  been  made  provided  that  a  certain 
event  does  not  happen  within  a  fixed  time,  this  condition  is  fulfilled 
when  the  time  has  expired  without  the  event  happening ;  it  is  also 
fulfilled  if,  before  the  time  has  expired,  it  is  certain  that  the  event 
will  not  happen.  When  the  contract  contains  no  fixed  time,  then 
the  condition  is  fulfilled  only  when  it  is  certain  that  the  event  will 
not  happen. 

1178.  A  condition  is  held  to  have  been  fulfilled  if  the  debtor,  who 
is  to  be  liable  in  the  event  of  the  thing  being  done  or  happening, 
has  prevented  it  happening  or  being  done  {h).     (C.  1174.) 

1179.  When  a  condition  has  been  fulfilled,  it  acts  retrospec- 
tively, and  dates  back  to  the  day  on  which  the  contract  was 
entered  into.  If  the  creditor  is  dead  before  the  condition  has 
been  fulfilled,  his  rights  pass  to  his  heirs. 

1180.  A  creditor  (?')  may,  before  the  condition  has  happened,  do 
any  acts  necessary  (j)  to  preserve  his  rights.  (C.  724,  1040,  1042, 
1122,  1181  and  following  Articles.) 

Para.  2. — Of  Conditions  which  suspend  the  Operation  of  the 

Contract. 

1181.  A  contract  subject  to  a  condition  suspending  its  operation 
is  a  contract  which. depends  either  (1)  upon  a  future  and  uncertain 
event,  or  (2)  upon  an  event  which,  though  it  has  actually  hap- 
pened, is  unknown  to  the  parties.  In  the  first  case  the  contract 
is  not  concluded  until  after  the  event ;  in  the  second  case  the 
contract  takes  efEect  as  from  the  day  it  was  entered  into.  (C.  1168, 
1176,  1182,  1185,  1583,  1588,  2125,  2257.) 

1182.  When  a  contract  is  made  subject  to  a  condition  suspend- 
ing its  operation,  the  thing  which  is  the  subject-matter  of  the 
contract  remains  at  the  risk  of  the  debtor,  and  he  is  not  obliged 
to  deliver  it  except  upon  the  happening  of  the  event.  Should  the 
thing  perish  without  the  debtor  being  to  blame  the  contract  is  at 
an  end.  Should  the  thing  have  deteriorated  without  the  debtor 
being  to  blame,  the  creditor  has  the  option  of  either  cancelling  the 
contract,  or  of  insisting  upon  having  the  thing  as  it  is  at  the  sum 
agreed  upon,  without  any  reduction  in  the  price.  If  the  thing  has 
deteriorated  and  the  debtor  is  to  blame,  the  creditor  has  the  option 
of  cancelling  the  contract  or  of  having  the  thing  in  the  state  it  is 
in,  and  also  damages  and  interest  in  consequence.     (C.  1146, 1302.) 

(A)  I.e.,  the  person  bound  to  do  something  on  the  happening  of  a  certain  event  is 
not  entitled  to  prevent  it  happening. 

(t)  For  meaning  of  terms,  creditor  and  debtor,  see  note  to  paragraph  at  the  head 
of  Ajt.  il97. 

{/)  I.e.,  those  whose  effect  is  only  to  preserve  his  rights.  He  cannot  oaose  any- 
thing in  the  nature  of  an  execution  to  be  levied.     (Laurent,  Vol.  XVII.  para.  89.) 
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Para.  3. — Of  a  Condition  which  avoids  a  Contract. 

1183.  A  condition  which  avoids  a  contract  is  one  which  when 
it  happens  has  the  effect  of  releasing  the  tie  and  puts  things  back 
in  the  same  state  as  if  no  contract  had  ever  existed. 

It  has  not  the  effect  of  suspending  the  execution  of  the  contract, 
it  only  obliges  the  creditor  to  restore  that  which  he  received  in  case 
the  event  provided  for  by  the  condition  arrives.  (C.  1176  and 
foUowing;  1179,  1182,  1234—1238,  1584,  1610,  1654  and 
following;  1659,  2125.) 

1184.  The  law  always  implies  a  condition  dissolving  the  con- 
tract in  the  case  of  bilateral  contracts  when  one  of  the  parties  does 
not  fulfil  his  engagement.  In  such  a  case  the  contract  is  not 
dissolved  ipso  facto.  The  party  who  complains  that  the  other  party 
has  not  fulfilled  his  engagement  to  him  has  the  option  of  either 
forcing  him  to  fulfil  his  contract  (when  that  is  possible)  or  of 
insisting  upon  the  contract  being  dissolved  with  damages  and 
interest.  The  dissolution  of  the  contract  must  be  claimed  from 
the  Court  The  Court  may  give  the  defendant  time  if  it  thinks 
the  circumstances  warrant  it.  (C.  952,  954,  1244,  1654,  1656, 
1741 ;  Pr.  122  and  foUowing.) 

Section  2. 
Of  an  Obligation  with  a  Time  Clause. 

1185.  A  time  clause  differs  from  a  condition  in  that  it  does  not 
suspend  the  contract,  but  only  delays  the  time  for  its  performance. 
(C.  1188,  1888,  2257.) 

1186.  A  thing  which  is  only  due  subject  to  a  time  clause  cannot 
be  demanded  before  the  time  has  elapsed ;  but  if  anything  has 
been  paid  in  advance  it  cannot  be  recovered.     (C.  1899,  1944.) 

1187.  A  time  clause  is  always  assumed  to  have  been  made  for 
the  benefit  of  the  debtor ;  unless  it  appears  from  the  stipulation  or 
from  the  circumstances  that  it  was  for  the  creditor's  benefit. 
(C.  1258.) 

1188.  A  debtor  cannot  claim  the  benefit  of  a  time  clause  when 
he  has  become  bankrupt,  or  he  has  by  his  own  act  diminished  the 
security  he  had  given  by  the  contract  to  the  creditor  (A-).  (C.  1184, 
1244,  1613,  1741,  1912,  1913,  2032,  2102,  2114,  2161;  Pr.  124; 
Com.  444.) 

(i)  To  bring  the  eecond  clause  into  operation  the  debtor  most  have  given  seoority 
for  the  performance  of  the  contract  by  the  contract  itself  ;  as  if  he  promised  the  lender 
a  mortgage  or  a  pledge  as  collateral  security,  in  which  case  he  could  not  cut  down 
trees  on  land  subject  to  the  mortgage. 
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Section  3. 
Of  Alternative  Obligations. 

1189.  The  person  who  is  bound  bj  an  alternative  obligation  is 
released  by  performing  one  of  the  two  things  included  in  the 
obligation. 

1190.  A  debtor  can  elect  which  of  the  two  things  he  will  do, 
unless  the  option  has  been  expressly  given  to  the  creditor. 

1191.  A  debtor  may  be  released  from  his  contract  by  performing 
one  or  other  of  the  things  he  agreed  to  do ;  but  he  cannot  force 
his  creditor  to  accept  the  performance  of  a  part  of  one  and  a  part 
of  the  other  as  a  performance  of  his  contract.     (C.  1128.) 

1192.  An  obligation  is  single  and  unconditional,  although  con- 
tracted in  the  alternative,  if  one  of  the  alternatives  cannot  be  the 
subject-matter  of  contract  (/).     (0.  1128.) 

1193.  An  alternative  obligation  becomes  a  single  and  uncon- 
ditional one  if  one  of  the  things  promised  perishes  or  can  no  longer 
be  delivered,  even  though  such  loss  may  be  due  to  the  negligence 
of  the  debtor.  The  debtor  has  no  right  to  offer  the  value  of  the 
thing  which  has  perished  in  lieu  thereof.  If  both  things  have 
perished  and  the  debtor  has  been  to  blame  as  to  one  of  them,  he 
must  pay  the  price  of  that  which  perished  last.  (C.  1302, 
1601.) 

1194.  When,  under  the  circumstances  mentioned  in  the  last 
Article,  the  option  is  given  to  the  creditor,  then,  if  one  of  the 
things  only  has  perished  without  the  debtor  being  to  blame,  the 
creditor  is  entitled  to  that  which  remains.  If  the  debtor  was  to 
blame,  the  creditor  is  entitled  either  to  have  the  thing  which 
remains  or  the  price  of  that  which  perished.  When  both  the 
things  have  perisbed,  then,  whether  the  debtor  is  to  blame  with 
respect  to  the  destruction  of  both  or  only  with  respect  to  one,  the 
creditor  may  demand  the  price  of  either  the  one  or  the  other,  at 
his  option.     (C.  1302.) 

1195-  If  both  the  things  have  perished  without  the  debtor  being 
to  blame  and  before  he  was  in  default,  the  obligation  is  extinguished 
in  accordance  with  Aii.  1302. 

1196.  The  same  principles  apply  where  there  are  more  than  two 
things  included  in  the  alternative  obligation. 

(/)  For  example,  to  resign  a  public  office  in  favour  of  another. 
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Section  4. 

Of  Joint  and  Several  Obligations. 

Para.  1. — Of  the  Rights  of  Joint  and  Several  Creditors  (m). 

1197.  An  obligation  is  joint  and  several  between  several  creditors 
when  the  document  under  which  they  claim  expressly  gives  to  each 
of  them  the  right  to  demand  payment  of  the  whole  debt,  and  when 
a  payment  made  to  one  of  them  frees  the  debtor,  although  the 
benefit  of  the  obligation  may  be  shared  and  divided  among  the 
different  creditors.     (C.  1224!) 

1198.  The  debtor  has  the  option  of  paying  any  one  of  the  persons 
who  are  jointly  and  severally  creditors,  unless  he  has  already  been 
sued  by  one  of  them.  But  if  one  of  the  joint  and  several  creditors 
releases  him  from  the  debt,  such  release  only  releases  the  debtor 
from  paying  that  creditor's  share  of  the  debt.  (C.  1224,  1284, 
1305.) 

1199.  Any  act  which  has  the  effect  of  preventing  prescription 
running  as  respects  one  of  the  joint  creditors  enures  to  the  benefit 
of  the  other  creditors.     (C.  1206,  2242  and  foUowing ;  2249.) 

Para.  2. — Of  Joint  and  Several  Debtors. 

1200.  Debtors  are  jointly  and  severally  liable  when  they  are  all 
bound  to  do  the  same  thing,  so  that  each  one  of  them  is  liable  for 
the  whole,  and  a  payment  made  by  one  releases  the  others. 
(C.  1219,  1222,  1280,  1281,  1284,  1285,  1301,  1365,  2249.) 

1201.  An  obligation  may  be  joint  and  several  though  the 
conditions  by  which  one  of  the  debtors  is  bound  to  pay  the  same 

(»j)  "  Creditor  "  and  "debtor "  £ire  throughout  not  used  in  the  sense  of  a  person 
who  is  entitled  to  be  paid  a  sum  of  money  or  a  person  who  owes  a  sum  of  money, 
but  "creditor  "  means  ihe  person  who  is  entitled  to  call  upon  another  to  fulfil  an 
obligation,  and  "  debtor  "  the  person  who  owes  the  duty  of  fulfilling  the  obligation. 
In  most  contracts  each  party  occupies  in  respect  of  what  he  undertook  to  do  the 
position  of  debtor,  and  in  respect  of  what  the  other  party  agreed  to  do  in  return 
the  position  of  creditor.  I  use  the  word  "most,"  for  French  law  calls  donations 
contracts.  "  Creancier — celui  qui  a  une  creance  sur  quelqu'un  ;  creance —le  droit 
d'exiger  I'accomplissement  d'une  obligation.  Debiteur— celui  qui  est  tenu  d'une 
obligation."  By  French  law,  then,  an  obligation  is  joint  either  when  each  of  the 
creditors  has  the  right  to  demand  payment  of  the  whole  sum  or  when  each  of  the 
debtors  is  liable  for  the  whole.  Otherwise  each  creditor  or  debtor  has  respectively 
only  the  right  to  demand  and  the  duty  to  pay  their  share.  When  several  persons 
bind  themselves  to  pay  a  debt  to  a  person,  each  one  is  assumed  to  bind  himself  to  pay 
his  share  only  therein,  and  if  anything  more  is  asked  of  him  it  must  be  expressly 
stipulated  for.  (See Art.  1202,  and  notes  of  J.  A.  Rogron  in  the  20th  edition  of 
his  Civil  Code  to  these  Articles  respectively.) 


216  DIFFERENT  WAYS  BY  WHICH  OWNERSHIP  MAY  BE  ACQUIRED. 

sum  differ  from  those  by  which  another  dehtor  is  bound.  Thus, 
one  may  have  bound  himself  only  conditionally  while  the  other 
has  bound  himself  unconditionally,  or  one  may  have  contracted 
subject  to  a  time  clause,  which  clause  has  not  been  conceded  to  the 
other. 

1202.  There  is  no  presumption  that  an  obligation  is  joint  and 
8e\  eral.  It  must  be  expressly  stipulated  that  it  should  be  so.  This 
rule  has  no  application  where  the  liability  is  joint  and  several  by 
virtue  of  a  provision  of  the  law  {n)  (C.  395,  396),  viz.,  that  of  the 
mother,  who  is  a  guardian  and  has  married  again,  with  the  second 
husband  (executor)  (lO-iS,  1200,  1214,  1218,  1222,  1382,  1384) ; 
that  of  the  husband  married  in  community  and  sub-guardian 
(1442,  1487,  1734,  1852,  1862);  that  of  borrowers  (1887,  1995, 
1h99)  ;  that  of  joint  agents  (2002,  2168;  Com.  22,  23,  28,  118, 
120,  140, 18;  ;  Pen.  55.     See  note  to  Art.  1197). 

1203.  A  creditor  with  whom  persons  have  contracted  a  joint 
and  several  debt  can  apply  for  payment  thereof  to  any  one  of  the 
debtois  he  choose,  and  such  debtor  cannot  insist  upon  the  debt 
being  divided  and  only  paying  his  share.     (C.  1210,  1225,  2025.) 

1204.  The  fact  that  the  creditor  has  brought  an  action  against 
one  of  the  joint  debtors  does  not  prevent  him  bringing  a  similar 
action  against  the  others  (o) .     (C.  1200.) 

1205.  If  the  thing  has  perished,  and  one  or  more  of  the  joint 
debtors  are  to  blame  or  are  in  default,  the  other  joint  debtors  are 
not  released  from  paying  its  price,  but  they  are  not  liable  for 
damages  and  interest.  A  creditor  can  only  claim  damages  and 
interest  against  those  debtors  who  are  to  blame  for  the  thing 
perishing,  or  who  are  in  default.     (C.  1146,  1302  ;  Pr.  126.) 

1206.  An  action  commenced  against  one  of  the  joint  debtors 
prevents  prescription  running  as  respects  all.     (C.  1199,  2242  and  , 
foUowing ;  2249  ;  Pr.  156  and  foUowing.) 

1207.  A  demand  for  interest  made  against  one  of  the  joint 
debtors  makes  interest  run  as  against  all.  (C.  1139,1146,  1153 
and  following.) 

1208.  Any  one  of  the  joint  debtors  who  is  sued  by  a  creditor 
can  set  up  any  defences  which  arise  out  of  the  nature  of  the  obli- 
gation, and  also  any  defence  which  is  purely  personal  to  him,  as 

(n)  This  Article  has  been  applied  where  damage  was  done  hj  the  action  of  several 
persons  though  they  were  not  acting  together.     (S.  (1862),  II.  265.) 

(o)  Confer  the  rule  that  obtains  in  English  law.  (Kendall  v.  SamiltOH  (1879), 
4  App.  Cas.  604.) 


OF  CONTEACTS  OR  OF  OBLIGAllONS  QENEBALLY.  217 

well  as  any  which  are  common  to  all  the  joint  debtors.  He 
cannot  set  up  any  defence  which  is  purely  personal  to  some  of  the 
other  joint  debtors.     (C.  1213,  1285,  1294,  1365  ;  Pr.  474.) 

1209.  When  one  of  the  debtors  becomes  the  sole  heir  of  the 
creditor,  or  when  the  creditor  becomes  the  sole  heir  of  one  of  the 
debtors,  the  joint  liability  is  not  merged,  except  so  far  as  the  share 
of  the  debtor  or  the  creditor  is  concerned.     (0.  1300, 1301,  2035.) 

1210.  A  creditor  who  consents  to  treat  the  debt,  as  respects  one 
of  the  debtors,  as  capable  of  division,  keeps  his  right  of  action 
against  the  others  jointly,  but  subject  to  this,  that  the  share  of  the 
debtor  whom  he  has  released  from  his  joint  liability  shall  be 
deducted.     (C.  1184,  1224,  1244.) 

1211*  The  creditor  who  takes  separately  from  one  of  the  debtors 
his  part  of  the  debt  without  inserting  in  the  receipt  a  clause  reserv- 
ing his  rights  against  the  other  joint  debtors,  or  his  rights  gene- 
rally, does  not  thereby  release  his  rights  against  the  others  jointly, 
but  only  against  the  debtor  himself.  A  creditor  is  not  held  to  have 
released  his  rights  to  claim  the  whole  sum  against  a  debtor  merely 
by  receiving  a  sum  equal  to  the  debtor's  share,  but  it  is  otherwise 
if  the  receipt  states  that  the  payment  is  "in  respect  of  debtor's 
share."  Nor  does  the  mere  fact  of  the  creditor  having  sued  the 
joint  debtor  for  his  share  of  the  debt  constitute  a  release  from  pay- 
ing the  whole  debt,  but  the  debtor  is  released  from  his  joint 
liability  for  the  whole  if  he  admits  liability  for  the  sum  for  which 
he  sued  in  the  action,  or  if  a  Court  has  given  judgment  for  the 
same.     (C.  1350,  1352.) 

1212,  A  creditor  receiving  the  share  of  one  of  the  co-debtors  in 
the  arrears  or  of  the  interest  due  on  a  debt  separately  and  without 
reserving  his  rights  (p),  only  loses  his  rights  of  suing  him  jointly 
as  respects  any  arrears  and  interest  actually  due ;  but  he  does  not 
thereby  affect  his  rights  to  sue  him  as  jointly  liable  for  the  whole 
of  any  arrears  or  interest  falling  due  after  such  date,  nor  his 
rights  of  suing  for  the  whole  of  the  capital,  unless  several  pay- 
ments have  been  continuously  made  during  a  period  of  ten 
consecutive  years.     (C.  1350,  1352.) 

1213.  A  joint  debt  incurred  to  a  creditor  is  divisible  as  a 
matter  of  law  as  between  the  debtors,  who  are  each  liable  inter  se 
only  for  their  own  portion.     (C.  875,  1220,  1221,  2249.) 

{p)  I.e.,  gives  a  receipt  for  the  particular  joint  debtor's  share  without  inserting 
any  reservation  in  the  receipt. 
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1214.  The  co-debtor  of  a  joint  debt,  who  has  paid  the  whole, 
can  only  claim  from  each  of  the  other  joint  debtors  respectively 
his  own  share.  If  one  of  them  is  insolvent,  the  loss  caused  by 
his  insolvency  is  divided  up  again  between  the  other  solvent 
debtors  and  the  debtor  who  has  paid  up  the  debt.  (C.  875,  b76, 
885,  2026.) 

1215.  When  a  creditor  has  given  up  his  right  to  make  a 
particular  debtor  liable  for  the  whole  debt,  and  such  debtor  or 
several  of  the  other  co-debtors  become  insolvent,  the  portion  of  the 
debt  payable  by  the  insolvent  debtors  shall  be  divided  by  way  of 
contribution  between  all  the  debtors,  and  even  amongst  those  who 
were  released  from  their  joint  liability  by  the  creditor.  (C.  876, 
2027.) 

1216.  If  the  thing  in  respect  of  which  the  debtors  contracted 
the  joint  debt  only  affected  one  of  the  joint  debtors,  then  such 
joint  debtor  shall,  as  between  himself  and  the  others,  be  liable  for 
the  whole  debt,  and  they  shall  be  considered,  as  far  as  he  is 
concerned,  as  suretic'S  only.  (C.  1200,  14r3L,  2011,  2028  and 
following.) 

Section  5. 
Of  Divmhle  and  Indwmhle  Obligations. 

1217.  An  obligation  is  divisible  or  indivisible  according  as  it 
has  for  its  subject  a  thing,  which  in  its  delivery  or  in  its  per- 
formance, is  or  is  not  capable  of  division  either  physically  or  in 
theory  {q).  (0.  1202,  1218,  1219,  1220,  1221,  1267,  1305,  1313, 
1583,  1668,  2083,  2183,  2249.) 

1218.  An  obligation  is  indivisible  although  the  thing  or  the  act 
the  object  thereof  may  in  fact  be  divisible  if  the  contract  shows 
that  the  obligation  was  one  which  did  not  admit  of  part  per- 
formance (r).     (C.  2083.) 

1219.  The  fact  that  parties  have  contracted  to  be  jointly  liable 
does  not  make  the  obligation  indivisible. 

(c/)  Pothier  and  Laurent  give  as  example  of  an  indivisible  thing  "  a  silver  plate  " 
which,  if  divided,  ceases  to  be  a  plate,  and  as  a  thing  which  one  can  theoretically 
conceive  as  divisible  "  a  house,"  shares  in  which  may  be  owned  by  several  persons 
in  undivided  portions.  The  great  importance  of  this  doctrine  lies  in  its  application 
to  the  heirs  of  the  contracting  parties,  who  may  or  may  not,  according  as  the 
obligation  is  or  is  not  divisible,  be  liable  to  perform  their  share  of  it  or  perform  it 
entirely,  each  heir  being  prima  facie  only  liable  for  a  share  of  a  debt  in  proportion 
to  the  share  he  takes  in  the  inheritance. 

(/•)  In  a  contract  for  the  sale  of  land,  for  example,  if  it  was  clear  the  whole  of  the 
piece  of  land  was  required  to  carry  out  its  object,  the  land,  though  capable  of  being 
coaveyed  in  parcels,  must  be  conveyed  as  a  whole  or  not  at  all. 
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Para.  1. — Of  the  Effect  of  Obligations  being  divisible. 

1220.  An  obligation  which  is  divisible  must  be  performed  as 
between  creditor  and  debtor  as  if  it  were  indivisible.  Divisibility 
only  applies  as  between  their  heirs  («)  who,  on  the  one  hand, 
cannot  require  payment  of  the  whole  debt,  but  only  of  that  part  of 
it  as  belongs  to  them  severally  as  heirs  of  the  creditor,  and  who,  on 
the  other  hand,  cannot  be  forced  to  pay  the  whole  debt,  but  only 
such  portion  of  it  as  they  are  each  liable  for  as  heirs  of  the 
debtor.     (C.  724,  832,  870  and  following  ;  883,  1939.) 

1221.  The  following  are  exceptions  to  the  rule  laid  down  in  the 
last  Article  as  respects  the  heirs  of  the  debtor :  (1)  where  a  debt  is 
secured  by  mortgage ;  (2)  where  there  is  a  definite  thing  due ; 

(3)  where  the  debt  in  question  is  one  which  gives  the  creditor  an 
alternative,  and  one  of  the  alternatives  is  an  indivisible  thing; 

(4)  where  the  instrument  makes  one  of  the  heirs  alone  responsible 
to  fulfil  the  obligation ;  (5)  where  it  appears  either  from  the 
nature  of  the  contract  or  the  thing  the  object  thereof,  or  from  the 
object  intended  to  be  carried  out  by  the  contract,  that  the  con- 
tracting parties  intended  that  the  debt  should  not  be  paid  in  part 
but  as  a  whole.  In  the  first  three  cases,  the  heir  who  owns  the 
thing  which  has  to  be  given  under  the  contract  or  has  possession 
of  the  property  which  is  the  subject-matter  of  the  mortgage  can 
be  sued  for  the  whole  in  respect  of  the  thing  due  or  the  property 
mortgaged,  without  prejudice,  however,  to  his  rights  to  claim 
over  against  his  co-heirs.  In  the  fourth  ease,  the  heir  who  has 
been  made  liable  by  the  contract  is  responsible  for  the  debt.  In 
the  fifth  case  each  heir  may  also  be  made  liable  for  the  whole,  but 
has  his  rights  over  against  his  co-heirs.  (C.  872,  1020,  1135,  1192, 
1221,  1245,  1300,  1939,  2103,  2114.) 


Para.  2. — Of  the  Effects  of  an  Obligation  that  is  incapable  of 

being  divided. 

1222.  Each  person  who  has  contracted  together  with  others 
an  indivisible  debt  [f)  is  bound  for  the  whole  amount  of  the  same, 
although  the  contract  was  not  in  form  joint  and  several.  (C.  1668, 
2083,2114,2249.) 

(»)  The  word  "heirs"  means  persons  entitled  to  succeed  in  the  event  of  an 
intestacy.     (Laurent,  Vol.  XVII.  para.  382.) 

{t)  Debt,  here  and  elsewhere,  includes  any  obligation  under  the  contract,  e.g.,  to 
grant  an  easement. 
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1223-  The  same  principle  holds  good  with  reference  to  the 
heirs  of  a  person  who  has  contracted  such  an  obligation.  (C.  872, 
1213,  1939.) 

1224.  Every  heir  of  a  creditor  can  demand  the  entire  per- 
formance of  an  indivisible  obKgatiou.  He  cannot  release  the 
whole  debt,  and  cannot,  acting  only  for  himself,  receive  the  value 
thereof  instead  of  the  thing  contracted  for.  If  one  of  the  heirs 
has  released  the  debt  or  received  the  price  of  the  thing,  his  co-heir 
cannot  sue  to  have  the  indivisible  subject-matter  of  the  contract 
performed  without  giving  credit  for  the  share  of  his  co-heir  who 
released  his  share  or  received  the  value  thereof.  (C.  1210,  1239, 
1668,  1939.) 

1225.  The  heir  of  a  debtor  who  is  sued  to  fulfil  the  whole 
obligation  may  apply  for  an  adjournment  for  the  purpose  of 
joining  his  co-heirs,  unless  the  obligation  is  one  which  could  not  be 
performed  except  by  the  particular  heir  who  is  sued.  He  then 
may  be  alone  ordered  to  pay,  and  keeps  his  rights  over  against 
his  co-heirs  for  contribution  (u).     (C.  1670  ;  Pr.  122.) 

Section  6. 
Of  Obligations  with  Penal  Clauses. 

1226.  A  penal  clause  is  one  by  which  a  person  binds  himself 
under  a  penalty  should  the  contract  not  be  performed,  in  order  to 
ensure  its  performance.     (C.  1152,  1227,  1230,  1231,  1978,  2047.) 

1227.  If  the  principal  obligation  of  the  contract  is  void  the 
penal  clause  is  also  void.  But  the  fact  that  the  penal  clause  is 
void  does  not  render  the  principal  obKgation  of  the  contract  void. 
(C.  791,  1130,  1152,  1599,  1600.) 

1228.  The  creditor  is  not  obliged  to  enforce  the  penalty  agreed 
upon  when  the  debtor  is  in  default,  but  may  insist  upon  the  per- 
formance of  the  principal  obligation. 

1229.  A  penal  clause  is  by  way  of  compensation  for  damages 
sustained  and  interest  lost  by  the  creditor  through  the  non-perform- 
ance of  the  principal  obligation.  He  cannot  sue  both  for  the 
performance  of  the  principal  obligation  and  for  penalty,  unless  the 
penalty  stipulated  for  was  only  for  delay  in  performance.  (C.  1146 
and  following  ;  1382,  1610.) 

(u)  It  must  not  be  forgotten  that  "debtor"  is  a  person  bound  to  fulfil  an 
obligation ;  it  does  not  merely  mean  a  person  owing  monej. 
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1230.  The  penalty  is  only  due  when  the  person  who  has  bound 
himself  to  deliver  or  to  take  (as  the  case  may  be)  is  in  default — 
whether  the  original  contract  contains  or  does  not  contain  a  time 
limit  within  which  the  contract  must  be  performed. 

1231.  The  penalty  may  be  lessened  by  the  judge  when  the 
principal  obligation  has  been  partly  performed.     (C.  1152.) 

1232.  When  the  original  obligation  for  the  non-performance  of 
which  a  penalty  is  payable  under  a  penal  clause  cannot  be  divided, 
then  the  penalty  becomes  due  when  a  breach  of  contract  has  been 
committed  by  any  single  one  of  the  heirs.  The  person  who 
committed  the  breach  may  be  made  liable  for  the  whole  penalty, 
or  an  action  may  be  brought  against  each  of  the  co-heirs  for  the 
share  thereof  for  which  they  are  severally  liable,  and  an  action  on 
a  mortgage,  always  assuming  the  obligation  is  so  secured,  may  be 
brought  to  enforce  payment  of  the  whole  sum  due.  But  the 
persons  so  forced  to  pay  the  whole  preserve  their  right  over  for  an 
indemnity  against  the  other  co-debtors  {v).  (C.  1222  and  following ; 
2114.) 

1233.  When  the  original  obligation  (for  the  non-performance 
of  which  a  penalty  is  payable  under  a  penalty  clause)  is  capable  of 
division,  the  penalty  is  only  payable  by  such  of  the  heirs  of  the 
debtor  as  have  broken  the  obligation,  and  they  are  only  liable  to 
pay  so  much  of  the  penalty  as  the  debtor  himself  was  liable  for 
under  the  principal  obligation,  and  there  is  no  right  of  action 
against  those  heirs  who  have  performed  their  part.  The  only 
exception  to  this  rule  is  when  a  penal  clause  having  been  added 
with  the  view  of  preventing  part  payment  (iv),  a  co-heir  has  pre- 
vented the  contract  being  carried  out  in  its  entirety.  Under  such 
circumstances  the  whole  sum  can  be  enforced  against  the  person 
so  preventing  the  contract  being  carried  out.  Each  of  the  other 
co-heirs  can  be  forced  only  to  pay  his  share,  saving  always  their 
right  to  an  indemnity  against  him.     (C.  1218.) 

(v)  Laurent  gives  as  an  example  the  following  case  : — a  mortgagor  undertook  to 
have  another  earlier  mortgage  paid  off  and  have  it  erased  from  the  records  in  the 
mortgage  ofl&ce,  subject  to  a  penalty.  He  did  not  do  so  and  died.  The  heirs  were 
bound  to  have  the  mortgage  erased,  and  each  was  liable  for  the  non-performance  of 
this  indivisible  obligation.     The  penalty  itself  is  always  divisible. 

(u?)  Perhaps  the  word  "payment"  would  be  better  rendered  by  translating 
"performance,"  for  the  rules  apply  to  all  sorts  of  "  payment,"  which  word  means 
in  French  law  fulfilment  of  the  obligation. 
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Chapter  V. 

Of  the  Dissolution  of  Obligations. 

1234-  Obligations  are  dissolved  by  payment  (viz.,  perform- 
ance {jr) ),  by  novation,  by  voluntary  release,  by  compensation,  by 
merger,  by  destruction  of  the  thing  the  subject-matter  thereof,  by 
being  void  or  by  being  rescinded,  by  the  effect  of  a  clause  dissolving 
the  contract  [as  explained  in  the  last  chapter]  and  by  prescription, 
which  will  be  the  subject-matter  of  a  special  chapter.  (C.  1235 
and  following ;  1271  and  following ;  1282  and  following ;  1289 
and  following;  1300  and  following;  1302  and  following ;  1303, 
1304  and  following  ;  1347,  1353,  2.519  and  following.) 

Section  1. 
Para.  1. — Of  Payment  (viz.,  Performance)  in  General. 

1235.  Every  payment  {y)  presupposes  something  due.  What 
has  been  paid  without  being  due  can  be  recovered  back.  Payments 
cannot  be  recovered  back  when  they  are  in  respect  to  natural 
obligations  (z)  which  have  been  voluntarily  paid. 

1236.  An  obligation  may  be  discharged  by  any  person  interested 
therein  as  a  co-obligee  or  a  surety.  An  obligation  may  even  be 
discharged  by  a  third  party  not  interested,  provided  such  third 
party  acts  in  the  name  of  the  debtor  and  discharges  the  debtor 
thereby,  or  if,  when  acting  in  his  own  name,  he  is  not  subrogated 
to  the  creditor's  rights  (o).  (C.  1119,  1250;  Pr.  158  and 
following.) 

(x)  The  word  is  "  payement"  in  the  French,  which  is  applied  in  French  law  to 
every  obligation  which  consists  in  either  giving  or  doing  what  he  had  promised  to 
give  or  do.     (Laurent,  Vol.  XVII.  para.  476.) 

(y)  "  Payment,"  see  last  note. 

(z)  I.e.,  The  following  is  the  definition  of  "natural  obligations"  given  by 
Laurent :  Duties  which,  though  they  are  legal  in  theii"  nature  in  the  sense  that  they 
are  per  se  capable  of  being  enforced,  but  iu  respect  of  which  the  law  gives  no  right  of 
action.  There  must  be  a  legal  link  between  the  persons,  but  a  link  which  the  law 
refuses  to  recognize,  for  example,  a  contract,  informal  for  not  complying  with  some 
formality  required  by  law,  viz.,  contracts  of  women  or  infants  entered  into  without 
the  approval  of  husband  or  guardian,  as  the  case  may  be,  a  right  barred  by  pre- 
scription, legacies  left  by  a  will  irregular  in  form.  As  to  gambling  debts,  see 
Art.  1967.     (See  Laurent,  Vol.  XVII.  paras.  1—20.) 

(o)  Laurent  says  that  this  means  that  the  third  party  cannot  force  the  creditor  to 
agree  to  put  him  in  his,  the  creditor's,  position,  to  subrogate  him  to  the  creditor's 
rights.  There  in,  however,  a  great  deal  of  doubt  as  to  what  the  clause  really  means. 
(See  paras.  487—493  of  Laurent,  Vol.  XVII.) 
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1237.  An  obligation  whereby  a  person  is  bound  to  do  something 
cannot  be  discharged  by  a  third  party  against  the  will  of  the 
creditor  if  the  latter  has  an  interest  that  the  debtor  himself  should 
do  the  thing.     (C.  1142,  1763  and  following;  1793,  1795.) 

1238.  To  make  a  good  payment  in  law,  the  person  making  the 
payment  must  be  the  owner  of  the  thing  given  in  payment. 
When  the  thing  by  means  of  which  the  payment  is  effected  is 
money  or  anything  else  which  is  consumed  in  using,  no  action 
can  be  brought  against  a  creditor  to  recover  it  back  if  he  has  con- 
sumed it  in  good  faith,  although  such  payment  was  made  by  a 
person  who  was  not  the  owner  of  the  thing  given  in  payment 
and  had  no  power  to  dispose  of  it  {b).     (0.  1376.) 

1239.  The  payment  must  be  made  to  the  creditor,  or  someone 
having  authority  to  receive  payment  on  his  behalf,  or  who  has 
been  authorized  to  receive  by  a  Court  of  law,  or  has  authority  by 
law  to  receive  on  the  creditor's  behalf.  A  payment  made  to  a 
person  who  has  no  authority  to  receive  is  good  if  the  creditor 
ratifies  the  payment,  or  has  profited  thereby.  (C.  389,  420,  450 
and  following ;  509,  537,  1239,  1247,  1257  and  following ;  1283, 
1315,  1347,  1353,  1421  and  following ;  1428,  1449,  1531,  1549, 
1961,  1984,  1985 ;  Pr.  556.) 

1240.  A  payment  made  in  good  faith  to  a  person  who  is 
entitled  (c)  to  require  an  obligation  to  be  performed  is  good, 
although  it  turns  out  that  the  person  who  appeared  to  have  the 
right  is  eventually  deprived  thereof  by  law. 

1241.  A  payment  made  to  a  creditor  is  not  good  when  he  is  a 
person  incapable  (r/)  of  receiving  it,  unless  the  debtor  proves  that 
the  creditor  has  benefited  thereby.     (C.  482,  509,  513, 1124, 1312.) 

(A)  It  must  be  remembered  throughout  the  section  that  "payer"  means  in 
French  law  "  to  give  or  do."  This  Article  has  been  severely  criticized  by  French 
lawyers  as  being  in  opposition  to  Art.  1606,  by  which  ownership  is  transferred 
without  a  formal  handing  over  and  without  payment  in  the  Englieh  sense.  It  is 
also  criticized  as  not  applying  to  all  contracts,  such  as  contracts  of  loan,  deposit, 
&c.  Laurent  suggests  that  when  money  is  paid  it  transfers  the  ownership  of  the 
money,  and  that  is  the  true  application  of  the  Article.  The  "payment"  or 
performance  of  the  contract  is  voidable.     (See  Laurent,  Vol.  XVII.  493.) 

(c)  The  words  "en  possession  de  la  creance"  mean  being  in  the  position  of  a 
creditor,  and  being  a  person  whom  a  careful  debtor  wcnild  have  considered  entitled 
to  the  payment.  It  does  not,  except  when  it  is  a  question  of  documents  of  title 
passing  by  a  delivery,  mean  in  possession  of  a  document.  Thus,  persons  who  are 
ostensibly  heirs,  and  in  possession  of  the  succession,  are  "  en  possession  de  la 
creance,"  and  the  debtor  is  entitled  to  pay  them-  An  example  given  by  Laurent 
is  that  a  payment  of  freight  to  the  owner  of  a  ship  was  held  good,  though  the 
ship  had  been  chartered  to  a  third  party  and  so  the  owner  had  no  right  to  receive 
freight.     (Vol.  XVII.  sect.  646.) 

(d)  Persons   who   have    been   declared    "interdicted"    cannot    legally  receive, 
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1242.  A  payment  made  by  a  debtor  to  his  creditor,  in  spite  of  a 
charging  order  or  a  garnishee  order  (e),  is  not  good  against  the 
creditors  who  have  obtained  a  charging  or  garnishee  order,  and 
they  can,  in  accordance  with  their  legal  rights,  force  the  debtor  to 
pay  again  ;  in  such  a  case,  however,  without  prejudice  to  his  right 
over  against  the  creditor.     (0. 1298, 1944  ;  Pr.  557  and  following.) 

1243.  The  creditor  cannot  be  forced  to  accept  anything  else 
than  that  which  is  due  to  him,  although  the  value  of  the  thing 
offered  is  the  same  or  even  greater.     (0.  1895,  19i2 ;  Com.  143.) 

1244.  The  debtor  cannot  force  the  creditor  to  accept  a  peirt 
payment  of  his  debt,  even  if  it  is  in  its  nature  divisible.  The 
judge  may,  however,  in  consideration  of  the  position  of  the  debtor, 
order  payment  at  short  intervals  and  suspend  the  execution  of  the 
judgment,  provided  that  everything  is  left  by  the  debtor  in  statu 
quo.  This  power  must  not,  however,  be  used  too  freely.  (0.  1184, 
1188,  1900;  Pr.  122;  Com.  157,  187.) 

1245.  A  person  who  has  to  hand  over  a  thing  which  is  definite 
and  certain  by  the  contract  has  fulfilled  his  obligation  if  he  hands 
over  the  thing  in  the  state  it  happens  to  be  at  the  time  when  he 
has  to  deliver  it  over,  provided  that  any  deterioration  there  may 
be  therein  is  not  the  result  of  any  act  of  commission  (/)  or 
omission  of  his,  or  of  persons  for  whom  he  is  responsible,  and  pro- 
vided he  was  not  in  default  before  the  deterioration  took  place. 
(C.  1138,1302,  1933.) 

1246.  If  the  thing  to  be  given  is  a  thing  which  is  only  ascer- 
tained so  far  as  regards  species,  the  debtor  is  not  obliged,  in  order 
to  fulfil  his  contract,  to  give  the  best  thing  of  its  kind,  but  he  has 
no  right  to  give  a  thing  which  is  the  worst  of  its  kind.     (C.  1022.) 

1247.  The  payment  {g)  must  be  made  in  the  place  agreed  upon 
by  the  contract.  If  no  place  is  mentioned,  then  the  payment  (if  it 
is  a  question  of  a  definite  and  ascertained  thing)  must  be  made  at 
the  place  where  the  subject-matter  was  at  the  time  when  the  con- 
tract was  entered  into.  In  other  cases,  the  payment  must  be  made 
in  the  place  of  residence  of  the  debtor.  (0.  1135,  1187,  1258, 
1264,  1609,  1651,  1942.) 

because  the  law  considers  that  if  they  do  in  fact  receiTe  they  will  make  a  bad 
use  of  the  money  and  waste  it.  To  prove  that  the  payment  benefited  the  ' '  incapable, ' ' 
the  debtor  must  show  that  the  incapable  made  the  use  of  it  that  a  prudent  person 
would  have  done.     (Laurent,  Vol.  XVII.  para.  646.) 

{e)  See  Art.  567  of  the  Code  of  Procedure. 

(/)  I  have  adopted  Laurent's  suggestion  in  translating  the  words.  (Vol.  XVII. 
para.  667.) 

(^)  See  note  to  Art.  1234. 
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1248.  The  cost  of  making  the  payment  must  be  borne  by  the 
debtor  (A).     (0.  1260,  1608.) 

Para.  2. — Of  Payment  together  with  a  Clause  of  Subrogation. 

1249.  A  third  party,  who  pays  the  creditor,  may  be  subrogated 
into  the  creditor's  rights,  either  by  virtue  of  an  agreement  or 
by  operation  of  the  law. 

1250.  Subrogation  takes  place  by  virtue  of  an  agreement 
(1)  when  the  creditor,  having  been  paid  by  a  third  party,  puts  him 
into  his,  the  creditor's,  shoes  as  respects  his  rights,  rights  of  action, 
priorities,  or  mortgages.  Such  subrogation  must  be  express,  and 
effected  at  the  time  of  the  payment.  (2)  When  the  debtor  borrows 
a  sum  in  order  to  pay  his  debts  and  to  subrogate  thereby  the 
lender  in  the  rights  of  the  creditor. 

In  order  that  such  subrogation  should  be  valid,  the  documents 
showing  that  the  money  was  boiTowed  and  the  debt  discharged 
must  be  drawn  up  by  a  notary.  The  document  proving  the  loan 
must  recite  that  the  money  was  borrowed  to  pay  the  debt,  and  the 
discharge  by  the  creditor  must  recite  that  the  payment  was  made 
with  money  furnished  for  the  purpose  by  the  new  creditor.  This 
kind  of  subrogation  (?)  does  not  require  the  assent  of  the  creditor. 
(C.  1236,  1251,  1322,  1328,  1693,  1989,  2102,  2103.) 

1251.  Subrogation  takes  place  by  operation  of  law,  and  enures 
to  the  benefit  of  the  following  persons: — (I)  The  person  who 
being  himself  a  creditor  pays  another  creditor  who  has  priority  to 
him  owing  to  his  having  a  legal  priority  or  a  mortgage  {k) .  (2)  The 
person  who,  when  he  acquires  an  immovable,  uses  the  purchase 
price  in  paying  off  the  persons  who  have  mortgages  thereon  (/). 

(A)  Viz.,  legal  expenses  in  connection  with  a  formal  receipt  (see,  e.ff.,  Art.  1250) ; 
also  all  expenses  involved  in  delivering  the  thing. 

(i)  Subrogation  is  not  a  sale  or  assignment  by  the  creditor  of  his  rights  to  the 
person  subrogated.  It  differs  from  a  sale  in  that  the  creditor  is  not  liable  under 
Art.  1693  to  guarantee  his  title.  If  the  person  lending  the  money  pays  less  than 
the  nominal  amount  of  the  debt,  he  can  only  recover  what  he  actually  paid  to  the 
creditor.  The  subrogated  person  is  regarded  rather  as  the  agent  of  the  debtor, 
and  has  all  the  rights  of  an  agent  for  money  paid  on  his  principal's  account.  One 
has  to  consider  the  nature  of  the  document  to  see  whether  it  is  an  assignment  pure 
and  simple  or  a  subrogation.  As  a  subrogation  the  duty  levied  is  different  from 
that  on  a  sale. 

{k)  The  creditor  cannot  "  tack  "  a  debt  by  buying  the  rights  of  the  first  mort- 
gagee, or  get  any  other  benefit  (by  paying  off  the  first  mortgagee)  for  himself  than 
that  of  becoming,  so  to  speak,  "  dominus  litis,"  and  preventing  legal  expenses 
being  incun-ed. 

(l)  He  thus  acquires  the  rights  of  the  mortgagees  of  the  property  which  he  has 
bought,  and  which  has  become  his  own,  and  so,  if  it  is  a  first  mortgage,  acquires 
possession  thereof,  and  also  a  right  to  be  repaid  his  purchase- money  if  the  later 
W,  Q 
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(3)  The  person  who,  being  bound  with  others  or  for  others  to  pay 
a  debt,  and  was  interested  in  paying  the  same,  has  paid  it  {in). 

(4)  The    heir   who   has   accepted   a   succession   with   benefit   of 
inventory,  and  has  paid  with  his  own  money  the  debts  due  by  the 

succession. 

1252.  Subrogation,  as  established  by  the  preceding  Articles,  is 
good  both  as  respects  the  sureties  and  as  respects  the  debtors.  It 
cannot  affect  the  rights  of  a  creditor  who  has  only  been  paid  in 
part,  and  he  can  exercise  all  his  former  rights  for  the  balance  due 
in  priority  to  the  person  who  has  only  paid  him  in  part.  (C.  1105, 
2011,  2028.) 

Para.  3. — Of  Appropriation  of  PajTnents. 

1253.  A  person  who  owes  several  debts  has  the  right,  when 
paying,  to  say  which  debt  he  intends  to  pay.  (C.  12?}4,  1256, 
1848.) 

1254.  A  person  who  owes  a  debt  which  carries  interest  and 
produces  an  income  cannot,  without  the  creditor's  consent,  appro- 
priate the  payment  which  he  has  made  to  capital  account  in 
preference  to  the  income  or  the  interest  which  is  due.  A  payment 
made  on  account  of  capital  and  interest,  which  is  insufficient  to 
pay  the  whole  debt,  is  appropriated  in  the  first  place  to  payment 
of  interest.     (C.  1289,  1291,  1540,  1906,  2081.) 

1255.  When  a  persoD,  who  owes  several  debts,  accepts  a  receipt 
by  which  the  creditor  has  appropriated  the  money  so  received  to 
the  payment  of  one  of  the  debts  in  particular,  he  can  no  longer 
insist  upon  appropriating  the  payment  to  a  different  debt,  unless 
the  creditor  has  been  guilty  of  fi'aud  or  has  taken  him  by  surprise. 

1256.  When  the  receipt  does  not  show  that  the  payment  has 
been  appropriated  to  any  particular  debt,  the  payment  must  be 
appropriated  to  that  one  of  the  debts  due  which  the  debtor  had  the 
greatest  interest  in  paying  off ;  or,  if  there  is  only  one  debt  which 
has  fallen  due,  then  it  must  be  appropriated  to  the  debt  due, 
though  less  onerous  than  debts  which  have  not  yet  fallen  due.  If 
the  debts  are  all  of  the  same  nature,  then  the  payment  must  be 
appropriated  to  payment  of  the  debt  of  the  longest  standing.     If 

mortgagees  or  the  unaecured  creditors  of  the  mortgagor  should  attempt  to  seize  the 
property  and  sell  it.     (See  Laurent,  "Vol.  XVIII.,  on  this  anomaly,  para.  83.) 

(m)  Laurent  points  out  that  (2)  is  only  a  particular  case  of  the  general  principles 
laid  down  by  (3),  since  in  case  (2),  to  secure  his  rights,  he  was  interested  in  paying 
off  the  mortgagee  and  stepping  into  his  shoes.  Laurent  explains  the  fact  of  (2) 
and  (3)  existing  side  by  side  by  explaining  that  (2)  represents  the  old  law  before 
the  Code,  and  (3)  the  improvement  thereon  advocated  by  Dumoulin,  which  the 
Legislative  CouncU  adopted  without  noticing  it  covered  (2). 
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there  is  no  difference,  then  payment    is   appropriated  to  paying 
them  each  proportionately,     (C.  125-3,  1255.) 

Para.  4. — Of  Offers  to  pay  and  of  Deposit  with  a  Puhlio  OfiBcer. 

1257.  When  a  creditor  refuses  to  accept  payment,  the  debtor 
may  make  a  tender  to  him,  and  if  he  refuses  to  accept  the  tender, 
deposit  («)  the  subject-matter  of  the  tender.  A  tender  followed  by 
a  deposit  (o)  has  the  effect  of  releasing  the  debtor  and  is,  as  far 
as  he  is  considered,  good  as  payment  when  the  tender  {p)  and 
deposit  have  been  regularly  made,  and  the  thing  so  deposited 
remains  at  the  creditor's  risk.  (C.  1134,  1258,  1259,  1662,  2160, 
2180;  Pr.  814  and  following.) 

1258.  In  order  that  a  tender  should  be  valid,  it  must  (1)  be 
made  to  a  creditor  who  is  entitled  to  receive,  or  to  someone  entitled 
to  receive  on  his  behalf ;  (2)  the  tender  must  be  made  by  a 
person  in  law  capable  of  paying ;  (3)  the  tender  should  be  of  the 
whole  of  the  sum  due,  including  arrears  or  interest  due,  all 
costs  which  are  liquidated,  and  a  sum  in  respect  of  costs  not  ascer- 
tained, coupled  with  an  offer  to  pay  any  further  sum  due  in  respect 
thereof ;  (4)  the  time  fixed  for  payment  must  have  arrived  (when 
the  time  arranged  was  for  the  creditor's  benefit)  ;  (5)  the  condition 
subject  to  which  the  debt  was  contracted  must  have  happened ; 
(6)  the  tender  must  have  been  made  at  the  place  arranged  for 
payment,  or  if  there  has  been  no  special  agreement  as  to  place  of 
payment,  then  the  tender  must  have  been  made  either  to  the 
creditor  personally  or  at  his  residence,  or  at  the  place  chosen  for 
performance   of   the  contract  {q)  ;  (7)  that  the   tender  has  been 

(«)  The  money  is  not  paid  into  court.  There  is  a  special  Government  office  in 
Paris  for  this  purpose.  The  revenue  offices  in  the  Departments  act  as  its  branch 
offices.     (See  Fuzier-Hermann,  note  21  to  this  Article.) 

(o)  There  is  a  special  office  for  deposits  under  the  Law  of  28th  April,  1816. 

{p)  Tender,  in  English  law,  seems  practically  confined  to  a  money  payment. 
Here  it  includes  t  le  performance  of  the  contract  (see  Art.  1264),  and  includes 
offers  to  do  anything  necessary.  In  English  law  there  can  only  be  a  tender  when 
the  sum  is  liquidated.  This  is  true  of  French  law  also,  but  where  the  costs  are 
not  a  liquid  sum  a  tender  can  be  made  of  an  amount  in  respect  of  costs,  coupled 
with  an  offer  which  must  be  made  simultaneously  to  make  any  additiooal  payment 
necessary.  A  tender  in  French  law  includes  an  offer  to  perform  what  ought  to 
be  performed,  and  the  payment  of  a  sum  in  lieu  thereof.  Thus,  where  a  tenant 
wished  to  get  rid  of  his  liability  to  his  landlord,  it  was  not  sufficient  for  him  to 
tender  the  rent  due  up  to  the  expiration  of  the  term  and  to  offer  to  perform  all  the 
conditions,  but  he  had  also,  in  order  to  make  a  valid  tender,  to  offer  the  landlord 
a  sum  in  respect  of  any  damage  he  might  suffer  through  the  house  being 
unoccupied.     (Dalloz  (1855),  II.  2.) 

{q)  The  ordinary  French  rule  is  that  the  creditor  should  seek  the  debtor,  not 
vice  versd,  as  in  England.  (See  Laurent,  Vol.  XVIII.  para.  172.)  This  clana^ 
constitutes  an  exception, 
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made  by  a  public  functionary  who  was  authorized  to  perform  this 
kind  of  act  in  law  (r).  (C.  Ill,  450,  464,  1181,  123H,  1239,  1247, 
1259,  160H,  1887,  2186  ;  Pr.  352,  584,  812  and  foUowing;  814.) 

1259.  It  is  not  necessary,  in  order  that  the  deposit  should  be 
valid,  that  the  judge  should  authorize  its  being  made.  It  is 
enough  (1)  that  it  should  have  been  preceded  by  a  summons  served 
on  the  creditor  which  stated  the  day,  the  hour,  and  the  place  where 
the  thing,  the  subject-matter  of  the  tender,  was  to  be  deposited  ; 
(2)  that  the  debtor  should  have  given  up  all  ownership  of  the 
thing  tendered  by  leaving  it  in  the  place  fixed  by  law  for  deposit- 
ing property  tendered,  with  all  interest  due  up  to  the  date  of  the 
deposit ;  (3)  that  a  memorandum  has  been  drawn  up  by  the 
officer  entitled  to  make  tenders  (-s),  of  the  nature  of  the  property 
offered,  of  the  fact  that  the  creditor  refused  to  accept  it,  of  his 
non-appearance,  and  lastly  of  the  deposit ;  (4)  and  when  the 
creditor  has  not  appeared,  that  a  memorandum  of  the  deposit  has 
been  served  upon  him  with  a  summons  to  take  out  the  thing 
deposited.     (Pr.  812  and  following ;  T.  29,  60.) 

1260.  When  the  tender  is  good  the  cost  thereof  and  of  the 
deposit  have  to  be  paid  by  the  creditor.     (Pr.  525.) 

1261.  The  debtor  may  withdraw  the  deposit  so  long  as  it  has 
not  been  accepted,  and  if  he  withdraws  it,  then  his  co-debtors  and 
sureties  remain  bound.     (C.  1262,  2034.) 

1262.  When  the  debtor  has  himself  obtained  a  judgment  which 
has  become  res  judicata,  declaring  his  tender  and  deposit  to  be 
good  and  valid,  he  can  no  longer,  even  with  the  creditor's  consent, 
withdraw  the  thing  deposited  so  as  to  prejudice  his  co-debtors  or 
his  sureties.     (C.  1351,  2034.) 

1263.  A  creditor,  who  has  allowed  his  debtor  to  withdraw  his 
deposit  after  it  had  been  declared  good  by  a  judgment,  which  had 
become  res  judicata,  can  no  longer  enforce  payment  of  the  debt  by 
means  of  any  priorities  or  any  mortgage  in  respect  thereof.  He 
has  only  a  mortgage  operating  as  from  the  day  that  the  instrument 
by  which  he  agreed  to  the  deposit  being  withdrawn  has  been  given 
the  legal  form  required  for  a  mortgage.     (C.  1351.) 

1264.  If  the  thing  due  is  a  definite  thing  which  should  be 
delivered  in  the  place  where  it  happens  to  be,  the  debtor  must 
summon  the  creditor  to  take  it  away  by  an  instrument  either 
served  upon  him  personally,  or  at  his  residence,  or  else  at  the 


(r)  Viz.,  solicitors  ("avoues"),  court  bailiff,  or  a  notary. 

(«)  See  note  to  last  Article,  and  Laurent,  Vol.  XVIII.  para.  184. 
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place  chosen  for  carrying  out  the  contract.  If  the  creditor  does 
not,  after  having  been  so  summoned,  take  away  the  thing,  and  the 
debtor  requires  the  space  where  the  thing  is,  then  the  debtor  can 
obtain  permission  from  the  Court  to  deposit  it  in  another  place. 
(C.  Hi,  1247,  1609.) 

Para.  5. — Of  the  Cession  (t)  of  Property. 

1265.  A  cession  of  goods  is  the  abandonment  which  a  debtor 
makes  to  his  creditor  of  all  his  property  when  he  finds  he  is  unable 
to  pay  his  debts. 

1266.  A  cession  may  be  voluntary  or  may  be  the  result  of  a 
decree  of  the  Court. 

1267.  A  voluntary  "  cession "  of  goods  is  one  which  the 
creditors  accept,  and  has  no  other  legal  effect  than  that  arising 
from  the  provisions  of  the  contract  itself  made  between  the 
creditors  and  the  debtor.     (C.  1134.) 

1268  \n).  A  cession  by  judgment  of  a  Court  is  a  privilege 
which  the  law  concedes  to  an  unfortunate  debtor,  who  has  acted  in 
good  faith,  whereby  he  is  allowed,  in  order  to  enjoy  personal 
liberty,  to  abandon  before  the  Court  all  his  property  to  his 
creditors,  notwithstanding  any  stipulation  he  may  have  made  to 
the  contrary.     (Pr.  898  and  following.) 

1269.  A  "  cession  "  by  judgment  of  a  Court  does  not  effect  any 
transfer  of  property  to  the  creditors  ;  it  only  gives  them  the  right 
to  sell  the  property  for  their  benefit  and  to  enjoy  the  revenue 
thereof  until  sale.     (Pr.  904.) 


1270.  Creditors  cannot  refuse  to  accept  a  cession  by  a  judgment 
of  the  Court  except  in  the  cases  mentioned  under  the  law.  Such  a 
cession  has  the  effect  of  freeing  the  debtor  from  personal  restraint. 
But  it  only  operates  as  a  release  to  the  debtor  of  debts  up  to  the 
value  of  the  property  abandoned.  Should  the  property  be  insuf- 
ficient to  discharge  his  debts  and  he  become  owner  of  other 
property,  he  is  obliged  to  abandon  it  also  until  he  has  paid  in  full. 
(Pr.  800,  905.) 

(t)  Cession  does  not  mean  the  same  thing  as  assignment,  for  it  does  not  transfer 
the  property  in  goods  or  land  ;  it  only  gives  the  creditor  a  right  of  selling  on  behalf 
of  the  debtor.     (Laurent,  Vol.  XVIII.  para.  218.) 

(u)  As  by  the  new  Code  de  Commerce  there  is  now  no  imprisonment  for  debt, 
tUs  and  the  following  Articles  are  useless.  (Laurent,  Vol.  XVIII.  para.  231,  and 
see  Law,  23rd  July,  1867.) 


Cf.  Mauri- 
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Section  2. 


Of  Novation. 


1271.  Novation  takes  place  in  three  ways : — (1)  When  the 
debtor  contracts  a  new  debt  with  his  creditor  which  is  substituted 
for  the  old  debts  and  releases  the  debtor  from  the  same ;  (2)  when 
a  new  debtor  is  substituted  for  the  old  debtor  who  is  released  by 
the  creditor;  (3)  when,  as  the  result  of  a  new  contract,  a  new 
creditor  is  substituted  for  the  old  creditor,  in  respect  of  whom  the 
debtor  is  released.     (C.  878,  879,  1273,  1281,  1654,  1690,  1965.) 

1272-  Novation  can  only  take  place  as  between  persons  capable 
of  contracting.     (0.  1 124.) 

1273.  Novation  cannot  be  presumed.  The  intention  to  make  a 
novation  must  clearly  appear  from  the  instrument.  (C.  1256, 
1271,  1338,  1347,  1353.) 

1274.  Novation  by  substituting  a  new  debtor  can  take  place 
without  the  consent  of  the  original  debtor.  - 

1275.  The  fact  that  the  debtor  gives  the  creditor  another  debtor 
who  binds  himself  to  pay  the  creditor  does  not  operate  as  a 
novation  unless  the  creditor  at  the  same  time  expressly  states  that 
he  intends  to  release  the  debtor,  who  gave  him  another  debtor. 
(C.  1120,  1121,  1273  and  foUowing ;  1277,  1690,  2112,  2148.) 

1276.  A  creditor  who  discharges  the  debtor,  who  has  substituted 
another  for  himself,  has  no  further  claim  on  such  debtor  should 
the  person  who  has  been  substituted  become  bankrupt,  unless  he 
has  expressly  reserved  in  the  instrument  of  substitution  his 
rights  against  the  original  debtor,  or  unless  the  person  substituted 
was  at  the  time  notoriously  bankrupt,  or  was  insolvent  at  the  time 
the  substitution  took  place.     (C.  1295.) 

1277.  A  mere  giving  by  the  debtor  of  the  name  of  a  person 
who  will  pay  for  him  does  not  operate  as  a  novation.  The  same 
principle  applies  to  a  statement  by  the  creditor  that  a  certain  person 
will  receive  the  debt  for  him  {x).     (C.  1121.) 

1278.  Any  right  of  priority  or  any  mortgage  securing  the 
original  debt  does  not  attach  to  the  new  debt,  unless  the  creditor 
specially  reserved  his  rights  thereto. 

(x)  This  Article,  as  far  as  the  first  part  is  concerned,  seems  self-evident,  as 
Laurent  points  out.  The  ordinary  case  would  be  that  of  a  principal  who  gives  a 
direction  to  his  agent  to  pay  for  him. 
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1279.  When  novation  takes  place  by  substituting  a  new  debtor 
for  the  original  debtor,  the  priorities  and  original  mortgages 
securing  the  debt  are  not  transferred  on  to  the  property  of  the 
new  debtor. 

1280.  When  novation  takes  place  as  between  the  creditor  and 
one  of  several  joint  debtors,  the  right  to  the  priorities  and  mort- 
gages securing  the  old  debt  cannot  be  reserved,  except  so  far  as 
they  affect  the  property  of  the  person  who  contracted  the  new 
debt(^).     (C.  1201,  1278.) 

1281.  If  novation  takes  place  between  the  creditor  and  one  of 
the  joint  debtors  the  other  joint  debtors  are  released.  Novation  of 
the  debt  of  the  principal  debtor  has  the  etfect  of  releasing  the 
sureties.  But  if  the  creditor  has  required,  in  the  former  case,  the 
joint  debtors'  consent  before  agreeing  thereto,  or,  in  the  second 
case,  that  of  the  sureties,  the  old  security  remains  if  the  joint 
debtors  or  the  sureties  refuse  to  join  in  the  new  arrangement.  (C. 
1200,  2034,  2037.) 

Section  3. 
Of  Release  of  a  Debt. 

1282.  If  the  creditor  voluntarily  (z)  hands  over  to  the  debtor 
the  original  of  an  instrument  {a),  which  was  signed  (but  not 
notarially  certified),  it  proves  that  the  debt  was  released  {b).  (0. 
1315,  1350.) 

1283.  The  voluntary  handing  over  (c)  of  the  executory  form  {d) 
of  an  instrument  drawn  up  by  a  notary  raises  a  presumption  that 
the  debt  was  released  or  paid,  but  does  not  prevent  the  contrary 
being  proved.     (C.  1315,  1350,  1352.) 

1284.  The  handing  over  to  one  of  several  joint  debtors  either 
of  the  original  of  an  instrument  which  is  signed  by  the  parties, 

(</)  Fuzier- Hermann  says  this  Article  must  be  understood  to  mean  that  the  right 
to  priorities  (liens  ?)  and  mortgages  securing  the  old  debt  cannot  be  retained  over 
the  property  of  the  joint  debtors  who  are  not  parties  to  the  new  debt,  except  with 
their  consent.     (See  his  note  to  this  Article.) 

(s)  The  word  "remise"  is,  throughout  this  section,  used  in  two  senses;  one  is 
"  handing  over,"  and  the  other  "  release."     (See  Laurent,  Vol.  XVIII.  para.  340.) 

{a)  Viz.,  acknowledging  the  debt,  such  as  a  receipt. 

{b)  Laurent  says  that  a  release  of  a  debt  is  subject  to  all  the  rules  as  to  donations 
inter  vivos,  except  those  which  relate  to  form.     (Vol.  XVIII.  para.  340.) 

{c)  Laurent  complains  that  for  the  sake  of  writing  pretty  French,  the  words 
"par  le  creanoier  au  debiteur  "  are  omitted,  and  quotes  Talleyrand's  saying,  "Les 
choses  qui  vont  sans  dire  vont  encore  mieux  en  les  disant." 

{d)  Notaries  must  keep  the  originals  of  documents  drawn  up  by  them  in 
their  records.  A  document  in  executory  form  begins,  "  Know  all  men  by  these 
presents,"  or  "  To  whom  these  presents  greeting,  &c." 
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but  not  drawn  up  by  a  notary,  or  of  the  executory  form  of  an 
instrument  drawn  up  by  a  notary,  has  the  same  effect  as  regards 
the  joint  debtors  as  if  it  were  handed  over  to  the  debtor.  (C.  1208, 
1282,  1350,  1352.) 

1285.  A  release  or  discharge  under  an  agreement  of  one  of  the 
joint  debtors  releases  all  the  others,  unless  the  creditor  has 
expressly  reserved  his  rights  against  them.  When  he  has  reserved 
his  rights  against  the  other  joint  debtors  he  can  only  recover  so 
much  of  the  debt  as  remains,  after  deducting  the  share  of  the 
person  whom  he  has  released.     (C.  1208.) 

1286.  The  fact  that  a  person  has  handed  back  the  pledge  is  not 
sufficient  to  raise  a  presumption  that  the  debt  has  been  released. 
(C.  2071  and  following.) 

1287.  A  release  or  discharge  by  virtue  of  an  agreement  of  the 
principal  debtor  has  the  effect  of  releasing  the  sureties.  The 
release  of  the  surety  does  not  release  the  principal  debtor.  A 
release  of  one  surety  does  not  release  the  others.  (C.  1285,  2021, 
2025,  2034.) 

1288.  Anything  received  by  a  creditor  from  a  surety  for  releas- 
ing him  from  his  suretyship  must  be  credited  towards  payment  of 
the  debt,  and  operate  ^jro  tanto  as  a  release  of  the  principal  debtor 
and  the  other  sureties.     (0.  1253.) 

Section  4. 
Of  Debts  mutually  extinguishing  one  another  by  way  of  Set-off. 

1289.  When  two  persons  are  in  one  another's  {e)  debt,  a  set-off 
takes  place  whereby  the  two  debts  extinguish  one  another  in  the 
manner  and  under  the  circumstances  explained  below.  (C.  803, 
1160,  1290,  1338;  Com.  136,  138,  442,  443,  444,  446.) 

1290.  The  debts  are  extinguished  by  the  set-off  ipso  facto  ( /") 
and  by  operation  of  the  law,  and  even  without  it  being  necessary 

(«)  It  is  only  debts  owed  by  persons  as  principal  debtors  that  are  thus  merged. 
The  Article  does  not  affect  liability  under  suretj'ships  nor  anything  but  personal 
debts  ;  thus  an  agent  could  not  set  off  his  principal's  debt;  but  a  husband  may  set 
off  debts  due  to  his  wife.     (Laurent,  Vol.  XVIII.  420.) 

(/)  This  means  that  it  has  not  to  be  set  up  as  a  defence  in  an  action  but  takes 
effect  by  way  of  mutual  extinction  of  debts  without  the  parties  consenting  or 
intending  it.  Laurent  suggests  that  effect  arose  through  a  misunderstanding  by  the 
old  French  lawyers  of  the  words  ipso  jure  when  speaking  of  compensation  in  Roman 
law,  and  was  by  them  introduced  into  French  law.  As  the  debts  are  extinguished, 
it  follows  that  interest  ceases  to  run.     (Laiu:ent,  Vol.  XVIII.  382,  383.) 
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that  the  debtors  should  bo  cognizant  of  the  same.  The  two  debts 
wipe  out  one  another  co  imtante  that  they  happen  to  co-exist,  and 
np  to  the  amount  that  there  is  a  debt  due  by  one  person  to  the 
other.     (C.  1289,  1291 ;  Com.  445.) 

1291.  Set-ofP  takes  place  only  when  the  two  debts  are  money 
debts,  or  are  debts  of  fungible  things  identical  in  kind,  the  quantity 
of  which  is  fixed  and  the  debts  are  both  due.  Set-off  (</)  takes 
place  also  in  the  case  of  payments  that  have  to  be  made  in  grain 
or  produce  (if  the  quantities  are  admitted  {h)  and  the  price  of  the 
grain  or  produce  is  ascertainable  (//)  from  the  official  market  price), 
and  in  the  case  of  money  debts  which  are  liquidated  and  due.  . 
(C.  1289,  1565,  1722,  2166  and  following;  Com.  121.) 

1292.  The  fact  that  there  are  certain  days  of  grace  does  not, 
prevent  a  set-off  taking  place.     (C.  1244  ;  Pr.  122.) 

1293.  Set-off  takes  place,  no  matter  how  either  debt  arose, 
except  in  the  following  cases  : —  When  the  debt  which  \%  the  cause 
of  the  action  (1)  arises  out  of  an  owner  demanding  the  return  of 
something  of  which  he  has  been  unjustly  deprived  ;  (2)  is  for  the 
return  of  something  which  has  been  deposited  or  has  been  lent  for 
use ;  (;3)  is  in  respect  of  an  aliment  allowance  declared  by  the  law 
not  to  be  liable  to  seizure.  (C.  1291,  1885,  1932,  2093  ;  Pr.  581 
and  following ;  592  and  following.) 

1294.  A  surety  may  plead  that  a  set-off,  as  between  the  creditor 
and  principal  debtor,  has  extinguished  the  debt  for  which  he  was 
surety  (i).  But  the  principal  debtor  cannot  plead  that  his  debt 
has  been  extinguished  by  a  debt  which  the  creditor  owed  the 
surety.  A  joint  and  several  debtor,  in  the  same  way,  cannot 
plead  that  his  debt  has  been  extinguished  because  there  is  a  set-off 
as  between  his  creditor  and  another  joint  debtor,  whereby  mutual 
debts  have  been  extinguished.     (C.  1208,  2036.) 

1295.  If  a  debtor  assents  to  his  creditor  assigning  to  a  third 
party  all  his  creditor's  rights  against  him,  without  reserving  any 
rights  he  may  have  against  the  creditor,  he  cannot  plead  that  the 
debt  has. been  extinguished  by  the  set-off,  which  he  might  have 
pleaded  before  his  assent  {k).      As  regards  assignments,  of  which 

(^)  The  French  word  is  "  peuvent"  (may),  which  word  implies  an  option,  but  it 
is  held  that  it  happens  quite  apart  from  any  exercise  of  will.  (Laurent,  Vol.  XVIII. 
395.) 

(A)  See  Laurent,  Vol.  XVIII.  392. 

(t)  I.e.,  that,  as  the  principal  debtor  is  released,  the  surety  is  too. 

[k)  An  assignee  does  not  become  owner  of  the  thing  assigned  as  between  himself 
and  third  parties  until  he  has  given  notice  of  the  assignment  to  the  debtor,  or 
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notice  has  been  given  to  the  debtor,  but  which  he  has  not 
assented  to,  such  assignment  only  prevents  set-ofF  taking  place  of 
debts  subsequent  to  such  notice.     (C.  1275,  1690.) 

1296.  When  two  debts  are  not  payable  at  the  same  place,  the 
debts  are  not  extinguished  by  set-off  until  the  debtor  has  provided 
for  the  cost  of  transmission.     (0.  1247.) 

1297.  When  there  are  several  debts  due  by  the  same  person  in 
respect  of  which  a  set-off  may  take  place,  the  principle  to  be 
followed  is  laid  down  in  the  rules  as  to  appropriation  of  payments 
in  Art.  1256. 

1298.  Debts  are  not  extinguished  by  set-off  when  the  effect  of 
such  extinction  would  be  to  prejudice  any  rights  acquired  by  a 
third  party.  Thus  the  person  who,  having  been  a  debtor,  has 
become  a  creditor  since  the  seizure  of  the  property  made  by  a 
third  party,  cannot,  as  against  the  executing  creditor,  plead  that 
the  debt  was  extinguished  by  way  of  set-off.  (0.  1242  ;  Pr.  557 
and  following.) 

1299.  A  person  who  has  paid  a  debt  which  in  law  was  extin- 
guished by  way  of  a  set-off  of  a  debt  due  to  him,  cannot,  by 
availing  himself  of  his  rights  as  a  creditor,  exercise  to  the  prejudice 
of  a  third  person  any  priorities  or  rights  as  mortgagee  which 
were  part  of  his  security,  unless  he  had  some  good  reason  for  not 
knowing  of  the  claim  which  would  have  wiped  out  the  debt  he 
paid.     (0.  1278,  2180.) 

Section  5. 
Of  Merger. 

1300.  When  the  rights  of  creditor  and  the  liabilities  of  debtor 
unite  in  the  same  person,  merger  in  law  takes  place  which  has  the 
effect  of  extinguishing  both  the  debts  (/).     (C.  1185,  1209,  2180.) 

1301.  When  the  debt  of  the  principal  debtor  is  merged,  such 
merger  operates  to  free  the  sureties  (/w).  A  merger  of  the  surety's 
rights  with  those  of  the  person  to  whom  he  bound  himself  as 
surety  does  not  extinguish  the  principal  debtor's  debt(«),  A 
merger  of  the  liabilities  of   one  or  more  debtors  in  the  creditor 

until  the  debtor  has  by  notarial  act  "acknowledged"  or  "accepted"  the  asaigpn- 

ment.     (Laurent,  Vol.  XVIII.  428.) 

(T)  As  Lament  points  out,  there  is  only  one  debt.     (Vol.  XVIII.  415.) 

(tw)  Because,  though  as  creditor  he  would  still  have  his  rights  against  the  surety, 

the  surety  would  have  a  right  of  indemnity  against  him  qud  debtor, 
(n)  Clearly  because  he  cannot  be  his  own  surety. 
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only  benefits  joint  debtors  so  far  as  regards  the  share  for  which 
the  joint  debtor  whose  liabilities  were  merged  was  liable.  (C.  1 209, 
2035.) 

Section  6. 

Of  the  Dedrurtion  of  the  Subject- Matter  of  an  Obliyation. 

1302.  Whenever  the  subject-matter  of  an  obligation  is  a  definite 
and  ascertained  thing  which  has  perished,  or  has  become  unmer- 
chantable, or  is  lost  in  such  a  manner  that  it  is  not  known  whether 
it  exists  or  not,  then  the  contract  comes  to  an  end,  provided  that 
the  thing  perished  without  the  fault  (o)  of  the  debtor  (/?),  and 
before  he  was  in  default.  The  contract  also  comes  to  an  end 
though  such  person  may  be  in  default  if  he  did  not  contract  to 
be  liable  for  accidents,  and  the  I'es  would  have  equally  perished,  even 
if  it  had  been  in  the  creditor's  possession,  if  it  had  been  delivered 
to  him. 

The  onus  of  proving  the  alleged  accident  lies  on  the  debtor. 
Whatever  the  way  a  thing  stolen  may  have  perished  or  been  lost, 
the  fact  that  it  has  perished  does  not  release  the  person  who  has 
taken  it  away  unlawfully  from  the  liability  of  restoring  its  value, 
(C.  1138, 1150, 1193  and  following;  1601,-1741, 1788,  1810, 1882.) 

1303.  If  the  thing  has  perished  or  has  become  unmerchantable, 
or  has  been  lost  without  the  debtor  being  at  fault,  he  is  obliged, 
if  he  has  any  right  of  indemnity,  or  claim  to  indemnity,  in  respect 
thereof  against  anyone,  to  assign  such  rights  over  to  his  creditor. 

Section  7. 

Of  the  Action  to  have  a  Contract  declared  Void  {q)  or  to  hace  it 

Rescinded. 

1304.  An  action  to  have  a  contract  declared  null,  or  to  have  it 
rescinded,  must  be  brought  within  ten  years,  except  where  the  law 
has  prescribed  a  shorter  time. 

Time  does  not  commence  to  run  where  there  is  duress  until  the 

(o)  This  includes  acts  of  omission  or  commission.  (See  Laurent  and  other 
authorities.) 

{p)  The  person  who  has  to  perform  some  obligation  under  the  contract  relating 
thereto. 

{q)  There  is  now  absolutely  no  difference  between  an  action  to  have  a  contract 
declared  void  and  one  to  have  it  rescinded.  There  is,  in  fact,  only  one  form  of  Jiction. 
In  old  French  law  actions  were  called  actions  for  nullity  when  the  transactions 
were  alleged  to  be  in  violation  of  some  provision  of  a  law  or  against  some  custom. 
Actions  for  rescission  on  the  ground  of  fraud,  want  of  consent,  &c.,  had  to  be 
brought  in  the  King's  Court,  and  leave  to  bring  them  had  to  be  given.  This  was 
a  pure  formality.     (Laurent,  Vol.  XVIII.  626—628.) 
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duress  has  ceased ;  where  fraud  or  mistake  is  the  cause  of  res- 
cission time  runs  from  the  time  such  fraud  or  mistake  was  dis- 
covered. Time  with  respect  to  rights  of  action  hased  on  instruments 
made  by  a  married  woman  and  not  authorized  by  her  husband 
runs  as  from  the  dissolution  of  the  marriage.  Time  only  runs  as 
to  "  juridical  acts  "  done  by  interdicted  persons  from  the  day  the 
decree  of  interdiction  has  been  removed  ;  as  to  "  juridical  acts  "  done 
by  minors,  from  the  day  that  they  have  attained  their  majority. 
(0.  475,  791,  886,  887,  11U8  and  following;  1115,  1130.) 

1305.  The  mere  fact  of  "  damage "  (r)  gives  a  minor  who  has 
not  been  emancipated  a  right  of  action  for  rescission  of  every  kind 
of  contract,  and  gives  an  emancipated  minor  a  right  of  action  for 
rescission  with  reference  to  all  contracts  which  exceed  his  authority 
as  laid  down  in  the  title,  "  Of  Minority,  of  Gruardianship  and 
Emancipation."  (C.  450,  482  and  following;  1124,  1125,  1304; 
Com.  2.) 

1306.  A  minor  has  no  right  to  claim  rescission  on  the  ground 
of  "  damage  "  if  such  "  damage  "  is  only  the  result  of  an  accidental 
and  unforeseen  event. 

1307.  The  mere  fact  that  a  minor  has  said  he  is  of  age  is  not 
a  defence  to  an  a,ction  for  rescission  (s). 

1308.  A  minor  who  is  a  trader,  or  a  banker,  or  an  artizan 
cannot  bring  an  action  for  rescission  on  the  ground  of  "  damage  " 
with  respect  to  contracts  which  he  has  entered  into  relating  to  his 
trade  or  art.     (C.  487  ;  Com.  1,  2,  3,  H.) 

1309.  A  minor  has  no  right  of  action  to  have  the  agreement 
■  contained  in  his  marriage  contract  rescinded  if  such  agreement  has 

been  made  with  the  consent  of  those  whose  consent  is  reqiiired 
for  contracting  a  valid  marriage  and  they  have  been  parties 
thereto.     (C.  1095,  1398.) 

1310.  A  minor  has  no  right  of  action  to  release  himself  from 
obligations  arising  out  of  his  own  wrong  or  tortious  acts  (/) . 
(C.  1305,  1312,  1382  and  following ;  Com.  114.) 

(r)  "  Lesion  " — inadequacy  of  price  in  a  sale,  or  extortionate  price  in  a  purchase, 
or  that  the  minor  was  given  a  smaller  portion  in  value  than  the  other  heirs.  (See 
Artfi,  891,  1681.) 

(«)  This  means  a  statement  made  without  any  intention  of  committing  a  fraud. 
The  defendant  must  prove  he  was  misled  thereby,  and  that  it  was  done  to  mislead. 

(<)  Arts.  1382  and  1383  say  that  every  act  of  a  man  which  causes  damage  to 
another  is  a  wrong  (delit)  or  a  tort  (quasi  delit)  —a  wrong  when  he  intends  tu 
injure  and  a  tort  when  he  does  the  damage  either  by  his  want  of  caution  or 
negligence.  ' 
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1311.  He  cannot  be  allowed  to  go  back  on  any  engagement 
which  he  has  undertaken  while  a  minor  if  he  has  ratified  it  after 
he  attained  his  majority  ;  whether  the  engagement  was  voidable  (u) 
for  not  complying  with  the  forms  required  by  the  law  or  was 
otherwise  liable  to  rescission  {x).     (C.  1331.) 

1312.  When  minors,  interdicted  peisons,  or  married  women  are 
permitted  as  such  to  have  their  contracts  rescinded,  the  defendant 
cannot  require  to  be  repaid  what  he  paid  (//)  under  the  contract 
during  the  respective  minority,  interdiction  or  marriage,  unless  he 
proves  that  what  he  paid  them  benefited  them.  (C.  217,  225,  484, 
499,  513,  1241  ;  Com.  114.) 

1313.  Persons  who  are  of  age  have  no  right  to  have  their 
contracts  rescinded  for  "  damage  "(s)  except  in  the  cases  specially 
provided  for  in  the  Code. 

1314.  When  the  formalities  required  by  law  have  been  observed 
with  regard  to  the  alienation  of  immovables  or  the  division  of  a 
succession  belonging  to  minors  or  interdicted  persons,  these  acts 
are  considered  as  having  been  done  while  they  were  of  age  or 
before  they  were  interdicted.     (C.  457,  458,  466,  484,  840.) 


Chapter  VI. 

Of  the  Person  on  whom  lies  the  Onus  ok  Proof  of 
Obligations  and  of  their  Performance  («)  (b). 

1315.  The  person  who  requires  an  obligation  carried  out  must 
prove  that  such  obligation  exists.  In  the  same  way,  the  person  who 
says  that  he  is  released  from  an  obligation  must  either  prove  that 
he  has  performed  it,  or  the  fact  on  which  he  relies  to  prove  that  the 
obligation  is  extinguished  (c).     [^G.  646,  1341,  1353,  1355,  1614.) 

(m)  See  Art.  1125,  which  prevents  the  other  party,  when  sued,  setting  up  as  a 
defence  that  he  coutracted  with  a  minor,  married  woman,  &c. 

{x)  As,  for  example,  for  "  lesion  "  (damage),  see  note  to  Art.  1305. 

(y)  "  Paid  "  does  not  merely  mean  a  mon^jy  payment,  but  includes  any  advantage 
the  parties  derived  from  the  contract. 

(2)  U.ff.,  undervalue— that  they  made  a  bad  bargain. 

(a)  Literally,  payment,  but  in  French  law  that  applies  to  every  form  of  per- 
formance. 

(A)  Though  this  chapter  appears  only  to  regulate  the  method  of  proof  of  coutrdcts, 
it  lays  down  a  law  of  evidence  for  all  cases.     (Laurent,  Vol.  XIX.  91.) 

(c)  If  the  defendant  sets  up  a  defence  that  impliedly  admits  part  of  the  plaintiff's 
case,  he  releases  the  plaintiff  from  his  burden  of  proof.  Thus,  if  he  were  to  plead 
(1)  that  he  did  not  contract,  (2)  that  if  he  did  (which  he  denies)  the  contract  was 
not  in  writing  as  required  by  law,  he  would  be  held  to  release  the  plaintiff  from  the 
necessity  of  proving  the  contract.     (Laurent,  ibid  para.  94.) 
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1316.  The  rules  relating  to  documentary  evidence,  to  verbal 
evidence,  presumptions  of  law,  the  admission  of  the  party,  and 
sworn  evidence  are  explained  in  the  following  sections. 

Section  1. 

Of  Docitmentarj/  Erid^nce. 

Para.  1. — Of  Documents  of  Record. 

1317.  An  instrument  of  record  is  one  drawn  (r/)  up  by  a  public 
officer  entitled  to  draw  up  legal  documents  with  the  formalities 
required  by  law  in  the  place  where  the  document  has  been  drawn 
up  {e).     (C.  1690  and  following ;  2127,  2129.). 

1318.  A  document  which  is  not  of  record  owing  to  the  incom- 
petence or  incapacity  of  the  officer  or  by  a  defect  in  form  can  serve 
as  a  non-authenticated,  signed  document  if  it  has  been  signed  by 
the  parties  (/). 

{cT)  "  Reiju  "  (drawn) ;  to  say  that  a  deed  is  "  re(ju  "  means  that  the  notary  was 
present  when  the  parties  expressed  their  wishes.  The  document  must  be  written  by 
the  notary,  or  dictated  by  him,  or  else  drawn  up  in  his  presence.  The  vise  by 
signature  proves  the  notarial  drawing-  up.     (Laurent,  Vol.  XIX.  102.) 

{e)  '•  Acte  "  in  the  French,  here  trauslated  "instrument."  Laurent  says  that  the 
writing  intended  by  the  parties  to  it  to  serve  as  evidence  is  called  by  tie  Code 
indifferently  an  "acte"  or  a  '' titre,"  and  that  writings  not  drawn  up  and 
inteuded  to  be  evidence  are  described  by  it  simply  as  "  ecritures "  (writings). 
"Titre"  is  also  used  to  mean  a  juridical  fact — an  act  of  law — e.g.,  the  agreement 
which  the  instrument  is  intended  to  prove.  (See  the  expression  "  a  titre  gratuit  " 
in  Art.  893.)  It  is  also  the  name  given  to  "donations."  Thus,  in  Art.  '226.5  the 
"  juste  titre  "  is  an  "  act  in  law  "  which  would  have  transferred  the  property  if  the 
person  who  transferred  the  property  had  been  owner,  and  the  word  is  also  so  used 
in  Art.  2267.  From  the  above  it  will  be  seen  that  these  expressions  are  both  used 
interchangeably,  and  that  neither  of  them  is  used  in  the  same  sense  throughout. 
(See  Laurent,  Vol.  XIX.  97.) 

Notarie.s  have  a  general  authority  to  draw  up  all  documents  of  record,  except 
special  documents,  which  have  to  be  drawn  up  by  special  officers,  as  acts  of  civil 
status— records  of  births,  marriages  and  deaths.  ".Tuges  de  paix  "  draw  up 
instruments  as  to  adoption  (Art.  353),  voluntary  guardianship  (Art.  363),  emancipa- 
tion (Art.  477).  Notaries  alone  can  draw  up  instruments  of  donation,  marriage 
contracts  and  mortgages.  Bailiffs  of  Courts —certificates  of  service  of  writs  and 
other  Court  notices. 

(/)  The  Law  of  the  25  Ventose,  year  11,  lays  down  what  formalities  must  be 
observed.  (See  Art.  68  thereof.)  Ordinary  bilateral  contracts  must  be  drawn  up 
with  as  many  originals  as  there  are  parties  (Art.  1325),  so  that  each  party  should 
have  a  copy  and  know  to  what  he  was  bound,  and  Art.  1326  requires  I  O  U's  or 
promLses  to  pay  to  be  signed  by  the  parties  with  the  worJs  "  bon  "  or  "  approuve," 
and  the  amount  for  which  the  I  O  U  is  given  written  in  words,  not  figures.  These 
formalities  are  not  necessary  for  a  document  which  is  not  of  record  merely  owing 
to  the  inobservance  of  some  form,  provided  it  is  signed,  for  in  such  a  case  the 
parties  can  always  have  a  copy  from  the  notary's  records. 

"  Incompeteuce,"  Laurent  says,  only  refers  to  a  notary  acting  for  a  place  for 
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1319.  A  document  .of  record  proves  the  agreement  contained 
therein  as  between  the  parties,  their  heirs  (g),  and  the  persons 
claiming  through  them.  Nevertheless,  when  a  document  is  alleged 
to  be  forged  and  a  criminal  charge  is  brought  to  have  it  proved  (ft) 
a  forgery,  execution  of  such  document  shall  be  suspended  by  the 
fact  of  the  indictment.  The  Court  may  in  any  case  where,  in  the 
course  of  a  civil  action,  a  criminal  charge  is  instituted  against  the 
official  who  has  drawn  up  the  instrument  on  the  ground  tliat  the 
document  is  forged,  suspend  giving  effect  thereto  provisionally,  if 
the  Court  considers  the  circumstances  justify  it  doing  so.  (C.  457, 
901,  1165,  1167,  1310,  1317,  1320,  1322,  1341,  1353  ;  Pr.  44  and 
following  ;  229,  250,  448.) 

which  he  was  not  authorized  to  act,  and  "incapacity  "  refers  to  a  case  where  the 
notary  could  not  act  because  he  was  connected  with  the  parties.  (See  Art.  8  of 
Law  of  25  Ventose,  year  11.)  The  effect  of  this  Article  is  that  if  "  the  act  in  law  " 
is  not  one  that  must  be  done  as  of  record  (as  is  necessary  in  the  case  of  a  donation 
in  a  marriage  contract  and  a  mortgage),  then  it  is  valid  in  all  cases  in  which  the 
law  only  requires  that  the  document  should  be  signed,  and  the  document  can  be 
proved  sufficiently  otherwise.  In  the  case  of  the  three  '"actrt  in  law"  above 
mentioned,  as  they  have  to  be  as  of  record,  if  the  document  is  informal  it  has  no 
effect,  and  is  void.     (Laurent,  Vol.  XIX.  127.) 

{ff)  It  also  proves  that  the  agreement  was  made,  and  made  at  the  date  stated 
therein  by  the  notary,  and  in  fact,  is  evidence  of  everything  to  which  the  notary 
testifies  as  having  been  done  before  him.     (Laurent,  Vol.  XIX.  134.) 

(A)  The  drafting  of  the  Article  has  been  much  criticised,  for  it  is  the  facts  actually 
recorded  as  having  been  done  before  the  notary  that  are  proved  therein  as  against 
all  the  world.  Thus,  the  date  of  Ihe  instrument  cannot  be  shown  to  be  false. 
Laurent,  therefore  (Vol.  XIX.  175),  says,  in  Art.  1319,  one  must  strike  out  the 
words  "  between  the  contracting  parties  and  their  heirs  or  ascigns,"  and  in  the  next 
Article  (1320)  strikeout  the  words  "between  the  parties."  The  word  agreemgnt 
here  includes  all  juridical  facts,  acts  in  law  recorded  as  admissions,  acknowledg- 
ments, payments,  &c. 

See  Code  of  Procedure,  Art.  218.  A  "  plainte  en  faux  "  is  a  complaint  made  to  a 
Court  of  justice  in  which  the  complainant  alleges  that  the  instrument  has  been 
fabricated  or  falsified  to  his  prejudice,  and  demands  that  it  should  be  anuulled 
wholly  or  in  part.  When  the  information  is  lodged  against  the  author  of  the 
forgery,  it  gives  rise  to  a  criminal  action  and  is  called  a  "plainte  en  faux  principal." 
If  the  complainant  does  not  institute  an  action  against  the  forger  but  brings  a  civil 
action  to  have  the  instrument  set  aside,  then  the  instrument  is  only  impugned,  and 
the  Public  Prosecutor  can  then  take  action  against  the  forger  if  the  instrument  is  a 
forgery.  This  action  by  the  Public  Prosecutor  is  called  "inscription  de  faux  inci- 
dent "  because  it  is  incident  or  a  consequence  of  the  civil  action.  (Laurent, 
Vol.  XIX.  149.) 

The  only  part  of  the  document  which  cannot  be  contradicted  without  commencing 
the  criminal  or  civil  procedure  last  mentioned  to  have  it  annulled  is  that  actually 
done  under  the  eyes  of  the  recording  official.  Thus,  an  acknowledgment  that  the 
money  has  been  paid  only  proves  that  the  party  acknowledged  having  received  it ; 
it  does  not  prove  its  receipt  as  of  record,  so  as  to  make  evidence  inadmissible  to 
rebut  the  acknowledgment  of  the  receipt  and  to  make  it  necessary  first  to  take  pro- 
ceedings to  have  the  document  set  aside  for  forgery.  If  the  notary  stated  that  th^ 
money  had  been  paid  out  before  hint  it  would  be  otherwise, 
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1320.  The  instrument,  whether  it  is  a  document  of  record  or 
whether  it  is  a  document  not  drawn  up  by  a  notary,  but  only 
signed  by  the  parties,  binds  the  parties  inter  se,  even  as  to  the 
truth  of  the  recital,  provided  the  recital  is  directly  related  to  the 
operative  part.  Recitals  which  have  no  direct  connection  with  the 
operative  part  can  only  be  used  as  a  beginning  of  proof  (t). 

1321.  A  secret  agreement  (modifying  one  contained  in  an 
instrument  of  record  and  which  constitutes  a  part  of  the  same 
transaction)  only  binds  the  parties  thereto,  and  has  no  effect  as 
against  third  parties  (A).     (C.  1165,  1319,  1322,  1328.) 

Para.  2. — Of  Documents  signed,  but  not  Notarially 
Authenticated. 

1322.  An  instrument  (/)  signed,  but  not  authenticated,  and 
admitted  to  be  his  by  the  person  against  whom  it  is  set  up,  or  that 
has  been  held  in  law  to  have  been  admitted,  has  the  same  binding 
authority  as  between  those  who  have  signed  it  and  their  heirs  and 
assigns  as  a  document  that  is  of  record.     (C.  1319,  1328,  1341.) 

1323.  The  person  against  whom  a  signed  but  not  authenticated 
instrument  is  set  up  must  either  formally  admit  or  formally  deny 

{i)  The  recitals  are  defined  by  Laurent  as  being  statements  in  an  instrument  which 
are  not  a  part  of  the  operative  part,  so  that  they  could  be  cut  out  without  the 
instrument  being  incomplete.  An  illustration  will  show  what  is  called  a  direct  and 
an  iudirect  recital.  "  I  acknowledge  that  my  house  at  A.,  which  I  was  left  by  my 
uncle,  is  subject  to  a  rentcharge  of  40/.  a  year  to  John  Smith  here  present:  all  the 
arrears  of  such  charge  have  beeu  paid  up  to  date."  This  acknowledgment,  given 
to  Smith,  contains  two  recitals:  one,  that  the  house  '*  wa-s  left  by  my  uncle,"  that 
is,  one  having  no  direct  relation  to  the  subject-matter;  the  recital  that  '•  all  arrcivrs 
have  been  paid  up  to  date  "  is  directly  connected  with  the  operative  part. 

(k)  Literally,  a  "  contre-lettre,"  i.e.,  a  writing  which  is  contrary  to  the  authenti- 
cated agreement.  Strictly,  the  term  covers  a  second  and  subsequent  instrument, 
also  authenticated,  which  is  a  modification  of  the  previous  agreement,  and  was  not 
made  as  part  and  parcel  of  the  first.  Here,  as  Laurent  points  out  (Vol.  XIX. 
paras.  183 — 186),  the  whole  point  of  the  Article  is  that  the  "  contre-lettre  "  is  part 
of  the  same  transaction  as  the  authenticated  instrument,  and  is  intended  to  be  a 
secret  modification  of  it.  Thus,  if  the  agreement  was,  in  form,  a  sale,  and  was 
transcribed  in  the  mortgage  office,  a  third  party  might  buy  from  the  apparent  pur- 
chaser in  good  faith,  while,  in  fact,  the  "contre-lettre"  might  show  that  the 
transaction  was  only  a  conveyance  for  the  benefit  of  a  third  party,  and  intended  to 
conceal  a  violation  of  the  rules  respecting  inheritance. 

By  the  Law  of  23rd  March,  1855  (Arts.  1,  2  and  3),  all  documents  transferring 

•    ,  immovable  property  must  be  registered  and  transcribed  in  the  mortgage  office,  and 

a  document  not  so  registered  cannot  be  set  up  as  against  third  parties.     Third 

parties  include,  according  to  Laurent,  assigns  but  not  heirs.    (Ibid,  paras.  188,  189.) 

(/)  "Acte  sous  seing  prive"  is  an  instrument  which  the  parties  thereto  have 
drawn  up,  or  caused  to  be  drawn  up,  without  the  intermediation  of  a  pubUc  official, 
and  have  signed. 


A 
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that  it  is  in  his  writing  and  signed  by  him.  His  heirs  or  assigns 
may  confine  themselves  to  declaring  that  they  do  not  recognize  the 
writing  or  the  signature  of  the  person  through  whom  they  claim. 
(0.  1324;  Pr.  193  and  following ;  199.) 

1324.  Where  a  person  denies  that  a  writing  or  signature  is  his, 
or  where  either  his  heirs  or  assigns  declare  they  do  not  recognize, 
the  Court  will  have  the  same  verified  (m).  (Pr.  193  and 
following.) 

1325.  Instruments  signed  but  not  authenticated,  which  contain 
a  synallagmatic  (n)  agreement  between  several  parties,  are  not 
valid  unless  they  have  been  made  with  as  many  originals  as  there 
are  parties  with  distinct  interests.  One  original  is  enough  for  all 
the  persons  in  the  same  interest.  Every  original  must  state  how 
many  originals  have  been  made.  But  the  fact  that  the  deed  has 
omitted  to  mention  that  it  has  been  made  in  duplicate,  triplicate, 
&c.,  cannot  be  pleaded  by  the  person  who  has  carried  out  his  part 
of  the  agreement  contained  in  the  instrument  (o)  (p).  (C.  1102, 
1338,  1547,  1589,  2011,  2044 ;  Com.  39,  282,  332.) 

1326.  An  I  0  U  or  promissory  note  by  the  debtor  not  drawn 
up  by  a  notary  and  intended  to  bind  the  person  signing 
to  pay  a  sum  of  money,  or  anything  that  can  be  identified, 
should  be  entirely  in  the  handwriting  of  the  person  signing.  It  is 
necessary,  at  least,  that  he  should  have  written  himself  either 
the  words  "  good  for "  or  "  approved  of,"  and  the  document 
must  state,  written  out  in  words,  the  sum  of  money  or  the 
quantity  of  the  thing  for  which  it  is  given.  This  rule  does 
not  apply  to  merchants,  artizans,  labourers,  vine-dressers,  day 
labourers  and  servants  (5-).  (C.  1341,  1347,  1353;  Com.  4,  5, 
112,  113.) 

(w)  There  is  a  special  procedure  for  this  purpose,  or  the  judge  may  verify  it  him- 
self by  the  material  before  him.  (See  Code  of  Procedure,  Arts.  193,  195,  323,  and 
notes  of  Fuzier- Hermann  to  this  Article.) 

(n)  See  note  to  Art.  1102. 

(0)  Laurent,  Vol.  XIX.  para.  208,  points  out  that  it  has  been  held  that  the 
Article  does  not  say  that  the  agreement  is  bad,  but  only  that  the  instrument  proving 
its  existence  is  invalid,  so  that,  though  it  cannot  be  used  for  proving  the  agreement, 
if  the  agreement  can  be  proved  in  any  other  way,  the  Court  will  enforce  it. 

A  contract  cannot  be  proved  by  correspondence,  for,  there  being  two  parties  to 
it,  the  contract  must  be  in  duplicate.  The  Code  de  Commerce  (Art.  109)  forms  an 
exception  to  this  rule  in  commercial  matters.  (See  Laurent,  Vol.  XIX.  para.  224, 
and  Arts.  1341  and  1985  of  the  Code.) 

{p)  Because,  the  party  having  carried  the  agreement  out,  its  existence  is  beyond 
doubt.     (Laurent,  Vol.  XIX.  para.  230.) 

(5)  This  exception  is  intended  to  cover  two  different  cases — that  of  merchants, 
who  need  merely  sign  the  note  "without  more,  for  that  is  the  custom  of  the  trade  ; 
W.  B 
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1327.  When  the  sum  stated  in  the  body  of  the  document  is 
different  from  that  stated  after  the  words  "  good  for,"  the  obliga- 
tion is  presumed  to  be  only  for  the  lesser  sum,  even  though  the 
body  of  the  document,  as  well  as  the  words  "  good  for,"  are  in  the 
handwriting  of  the  person  bound,  unless  it  is  proved  which  is 
wrong.     (C.  1162.) 

1328.  The  date  of  any  documents  which  are  only  signed  but 
not  authenticated  is  not  considered  as  proved  as  against  third 
parties,  except  as  from  the  day  that  they  have  been  registered,  or 
as  from  the  day  of  the  death  of  the  person,  or  of  one  of  the 
persons,  who  signed  it,  or  as  from  the  day  when  the  effect  thereof 
is  admitted  in  a  deed  drawn  up  by  a  public  officer,  such  as  a 
memorandum  of  having  affixed  the  seal  of  the  Court,  or  an 
inventory.  (C.  690,695,  1315,  1322,  1690,  1998  ;  Pr.  156,  574, 
685.) 

1329.  A  trader's  books  (r)  are  not  evidence  that  he  has  supplied 
goods  as  against  persons  who  are  not  traders,  subject  to  what  will 
be  stated  as  to  administering  an  oath.     (C.  13G6,  1369  ;  Com.  13.) 

1330.  A  trader's  books  are  evidence  against  him,  but  the 
person  who  wishes  to  benefit  by  them  must  take  them  altogether, 
and  eliminate  what  is  contained  therein  contrary  to  his  claim  (s) . 
(Com.  13,  109.) 

1331.  Diaries  and  domestic  papers  are  not  evidence  to  establish 
any  right  {t),  so  far  as  the  person  who  \NTote  them  is  concerned. 
They  are  evidence  against  the  writer  (1)  when  they  formally  state 

and  that  of  illiterate  persons,  and  they  are  excepted  on  the  ground  that  "  necessitas 
non  habet  legem,"  they  being  unable  to  write,  and  they  cannot  be  compelled  to 
do  so.     (Laurent,  Vol.  XIX.  par.  253.) 

(r)  The  books  referred  to  are  those  which  a  trader  must  keep  under  the  Code  de 
Commerce  (Arts.  8,  9).  These  books  are  inspected  and  initialled  from  time  to  time 
by  a  judge  of  the  Tribunal  de  Commerce,  and  special  regulations  are  laid  down  as  to 
how  they  should  be  kept.  The  words  as  to  administering  an  oath  refer  to  Art.  1369. 
Pothier  says,  "  When  the  books  are  in  order  and  written  up  from  day  to  day  without 
blanks,  and  the  trader  has  a  reputation  for  honesty,  and  the  action  is  brought 
within  a  year  of  the  supply  of  the  goods,  such  books  are  a  half-proof,  and  the 
judges  win  admit  the  justice  of  the  trader  with  reference  to  goods  supplied  contained 
therein."  This  gives  the  principle  on  which  the  judge  should  act  according  to 
Pothier;  he  continues:  "The  judge  ought  to  see,  before  allowing  the  trader  to 
swear  to  the  correctness  of  the  books,  if  the  goods  supplied  mentioned  in  the  books 
are  not  excessive ;  there  must  be  nothing  that  appears  unlikely  considering  the 
wants  of  the  defendant." 

(«)  The  statement  in  the  books  is  taken  as  an  admission,  and  consequently  cannot 
be  divided  :  but  all  the  books  are  not  admitted  by  putting  in  one,  and  when  a  book 
is  put  in,  only  the  account  which  it  is  proposed  to  prove  is  in  evidence,  not  other 
accounts.     (See  Laurent,  Vol.  XIX.  para.  343.) 

(t)  "Titre  "— •'  droit  sur  lequel  on  s'appuie  pour  demander  ou  faire." 
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that  a  payment  has  been  made ;  (2)  when  they  expressly  recite 
that  the  particular  memorandum  was  made  to  supply  a  defect  in 
the  title  of  the  person  in  whose  favour  they  admit  an  obligation. 
(C.  i;3o3,  1357;  Pen.  147,  150.) 

1332.  A  writing  put  by  a  creditor  at  the  end,  or  in  the  margin, 
or  on  the  back  of  a  document  of  title,  which  has  always  remained 
in  his  possession,  is  evidence  against  him,  although  not  signed  nor 
dated  by  him,  if  it  tends  to  show  that  the  debtor  is  released.  This 
is  also  so  when  the  creditor  has  made  such  memorandum  upon 
the  back,  or  in  the  margin,  or  at  the  end  of  the  duplicate 
original  (u)  of  a  document  of  title  or  a  receipt ;  provided  such 
duplicate  is  in  the  hands  of  the  debtor.     (C.  1354.) 

Para.  3.— Of  Tallies. 

1333.  Tallies  that  correspond  are  evidence  as  between  people 
who  are  accustomed  to  use  them  in  keeping  an  account  of  the 
goods  which  they  deliver  or  receive  in  retail. 

Para.  4. — Of  Copies  of  Documents  of  Title  (x). 

1334.  Copies,  so  long  as  the  original  exists,  are  only  evidence 
of  the  contents  of  the  original,  and  one  can  always  insist  upon 
the  original  being  produced  (.//).  (Pr.  839  and  following ;  852 
and  following.) 

1335.  When  the  original  document  does  not  exist,  copies  are 
evidence  in  the  following  cases  : — 

( 1 )  The  executory  or  first  authenticated  (z)  copies  of  a  notary's 

records  are  equivalent  to  the  original  as  evidence ;  the 
same  is  true  of  copies  made  by  order  of  a  judicial  officer, 
the  parties  being  present  or  duly  summoned,  or  of  copies 
made  before  the  parties  by  mutual  consent. 

(2)  Copies  which  have  been  made  from  his  records  by  the  notary 

who  drew  up  the  deed,  or  by  one  of  his  successors,  or  by 
the  public  officer  who,  as  such,  was  custodian  of  the 
records,  may  (if  the  original  is  lost)  serve  as  proof  when 
they  are  ancient,  though  they  were  not  made  upon  the 

(m)  Counterpart. 

{x)  I^urent  (Vol.  XIX.  para.  370)  says  that  the  expression  "  documents  of  title" 
here  ouly  refers  to  documents  drawn  up  by  a  notary. 

(y)  This  refers  to  the  usual  copies  made  by  a  notary  in  executory  form,  the  original 
of  which  is  in  his  records. 

(z)  Laurent  says  that  executory  form,  "grosses"  and  "premiere  expedition" 
are  absolute  synonyms,  and  that  the  one  expression  was  used  in  the  north  of  France, 
the  "  pays  de  droit  coutumier,"  and  the  other  in  the  south,  "pays  de  droit  eorit." 

r2 
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order  of  a  judicial  officer,  and  were  made  without  tlie 
consent  of  tlie  parties,  and  since  the  executory  form 
or  first  certified  copies  were  delivered.  Such  copies  are 
considered  ancient  when  they  are  more  than  thirty  years 
old.  If  they  are  less  than  thirty  years  old,  they  can  only 
serve  as  a  "  commencement  of  proof." 

(3)  When  the  copies  made  from  the  original  record  have  neither 

been  made  by  the  notary  who  drew  it  up,  nor  by  one  of 
his  successors,  nor  by  a  public  officer  who,  as  such,  had 
charge  of  the  records,  they  cannot  be  anything  but  a 
"  commencement  of  proof,"  no  matter  how  old  thev  may 
be. 

(4)  Copies  of  copies  («)  may,  under  certain  circumstances,  be 

considered  as  mere  information.  (C.  691,  1334,  1347 ; 
Pr.  203,  844.) 

1336.  The  copy  of  an  instrument  transcribed  in  the  public 
registry  of  deeds  can  only  be  used  as  a  "commencement  of  proof"  ; 
and  in  order  to  serve  even  as  such  (1)  it  must  be  certain  that  all 
the  records  of  the  particular  notary  referring  to  the  year  in  which 
the  instrument  purports  to  have  been  made  have  been  lost,  or  else 
it  must  be  proved  that  the  record  of  the  particular  instrument  was 
lost  by  accident ;  (2)  there  must  be  a  properly  kept  official  diary 
of  the  particular  notary  proving  that  the  instrument  was  made  at 
the  date  stated  thereon.  When  both  these  facts  can  be  proved, 
then  verbal  evidence  of  witnesses  to  prove  the  agreement  is  ad- 
missible. The  persons  who  witnessed  the  instrument  must  be 
caUed  as  witnesses  if  they  are  still  alive. 

Para.  5. — Of  Instruments  acknowledging  and  confirming 
previous  Instruments. 

1337.  The  fact  that  a  party  produces  an  instrument  recognizing 
the  validity  of  another  instrument  does  not  relieve  him  from 
having  to  produce  the  original  unless  its  operative  part  is  fully 
recited  therein.  Anything  that  such  an  instrument  contains 
beyond  what  is  in  the  original  deed,  or  anything  that  differs 
therefrom,  has   no   legal   effect.     If,  however,   there   are  several 

(a)  The  only  copies  here  referred  to  are  copies  made  by  a  public  official  entitled  to 
draw  up  deeds,  who  certifies  that  the  copy  he  makes  is  the  exact  copy  of  a  notarial 
instrument  in  executory  form  delivered  to  him.  This,  Laurent  says,  may  take 
place  when  copies  of  the  instrument  are  required  in  several  places  at  the  same  time. 
He  does  not  pretend  to  say  what  the  effect  of  "  mere  information"  may  be,  but 
suggests  that  possibly  the  judge  may  be  entitled  to  deduce  some  presumption  of 
law  therefrom.     (Laurent,  Vol.  XIX.  paras.  380,  381.) 
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identical  instruments  recognizing  the  right,  and  if  possession  has 
been  held  in  agreement  therewith  and  one  of  them  is  thirty  years 
old,  the  creditor  need  not  produce  the  original  instrument  (6). 
(C.  1334,  2263.) 

1338.  An  instrument  which  purports  to  confirm  or  ratify  an 
obligation  which,  under  the  law,  might  be  declared  void  or  rescinded 
by  a  Court  is  only  binding  if  it  states  the  substance  or  effect  of  the 
obligation,  the  ground  on  which  the  obligation  might  have  been 
rescinded,  and  that  it  is  intended  to  repair  the  defect  in  respect  of 
which  an  action  lay  to  have  it  set  aside.  If  there  is  no  such 
instrument  of  confirmation  or  ratification,  it  is  sufficient  if  the 
obligation  has  been  performed  voluntarily  after  it  could  be  validly 
confirmed  and  ratified.  Confirmation,  ratification,  or  voluntary 
performance  in  the  form  prescribed  by  law  and  at  a  time  permitted 
by  law,  implies  an  abandonment  of  all  rights  of  action  or  defences 
which  could  have  been  raised  respecting  the  validity  of  the  instru- 
ment. Such  confirmation,  ratification,  or  performance  does  not, 
however,  prejudice  any  rights  of  a  third  party  to  question  the 
instrument's  validity.  (C.  724,  816,  868,  1109,  1115,  1120,  1131, 
1304, 1311,  1339, 1340, 1554, 1583, 1998,  2012,  2036,  2134,  2135.) 

1339.  A  person  who  has  made  a  donation  inter  vivos  which  is 
void  in  form  cannot  repair  it  by  any  confirmatory  document.  It 
must  be  redrawn  in  legal  form.  (C.  816,  892,  931  and  following ; 
1081,  1092.) 

1340.  If  the  heirs  or  assigns  of  a  person  who  has  made  a 
donation  inter  vivos  confirm,  or  ratify,  or  carry  it  out  voluntarily 
after  his  death,  they  thereby  impliedly  relinquish  their  right  to 
have  it  declared  void  either  for  being  irregular  in  form  or  for  any 
other  reason.     (C.  1338.) 

Section  2. 
Of  Verbal  Evidence. 

1341.  All  matters  ic)  in  which  more  than  150  francs  are  in  issue  I  Cf.  Mauri- 

I  tiu8,  Ord.  10 
of  1893, 

{b)  Under  Art.  2263,  a  person  entitled  to  a  rentcharge  may,  every  twenty-eight  ■^^'  ^* 
years,  compel  the  person  who  gave  it  or  his  heirs  to  give  him  a  new  document 
acknowledging  its  existence.  Before  the  Code  was  passed  there  used  to  be  two  sorts 
of  documents  "  acknowledging  documents  "  :  one  drawn  up  in  forma  speciali,  which 
set  out  the  operative  part,  and  one  in  formd  communis,  which  merely  acknowledged 
the  validity.  The  production  of  the  former  made  the  production  of  the  original 
unnecessary.  Laurent  thinks  the  word  "  specialement "  in  this  Article,  which  I  have 
translated  "  fully  recited,"  was  a  translation  of  the  Latin /o>v«a  speciali. 

(c)  "  All  matters  "  does  not  mean  all  things  as  to  which  the  person  who  wants  to 
put  in  the  evidence  could  have  had  written  evidence  to,  but  only  aU  "  acta  in  law," 
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miist  be  proved  either  hj  an  instrument  drawn  up  by  a  notary  or 
else  by  a  document  signed  by  the  parties  liable,  though  not  drawn 
up  by  a  notary.  This  is  so,  even  when  the  matter  relates  to  a 
gratuitous  deposit  {d).  No  verbal  evidence  can  be  given  against 
or  beyond  the  contents  (e)  of  the  instrument,  nor  as  to  what  may 
be  alleged  to  have  been  said  before,  at  the  time  of,  or  after  the 
drawing  up  of  the  instrument,  although  the  question  at  issue  may 
be  as  to  a  sum  or  to  a  thing  of  less  value  (/)  than  150  francs. 

i.e.,  acta  which  were  intended  to  create,  modify,  confirm  or  extinguish  a  right.  It 
does  not  apply  to  facts  in  the  sense  of  "  events." 

Verbal  evidence  as  to  such  "juridical  acts  "  is  only  admissible  (1)  under  Art.  1347 
when  there  is  a  "  beginning  of  proof,"  yiz.,  a  writing  emanating  from  the  other  side 
which  makes  the  fact  desired  to  be  given  in  evidence  likely  ;  (2)  when  it  was  impos- 
sible to  get  a  proof  in  writing  of  the  "act  in  law"  :  this  applies  (a)  to  torts; 
(b)  deposits  which  had  to  be  made  in  a  hurry  owing  to  fires,  &c. ,  and  deposits  by 
travellers  ;  (c)  other  obligations  which  the  parties  had  to  enter  into  through  tome 
pressing  cause  ;  (d)  accidental  loss  of  documents  or  robbery  thereof  by  violence. 

(d)  The  general  rule  in  French  law  is  that  only  written  evidence  is  admissible. 
Verbal  evidence  is  only  admitted  by  way  of  exception  to  the  rule.  Before  the 
Ordinance  of  Moulins,  1566,  the  rule  was  the  other  way.  The  Ordinance  is  as 
follows  : — "  To  obviate  the  multiplication  of  facts  which  one  has  hitherto  seen  put 
in  issue  and  provable  by  witnesses  and  to  their  great  discredit  whence  arises  many 
inconveniences  and  much  encouragement  to  litigation,  we  have  commanded  and 
command  that  henceforth  contractual  documents  be  drawn  up  before  notaries  and 
witnesses  of  all  matters  exceeding  the  sum  or  value  of  100  livres  to  be  paid  at  one 
time,  and  that  by  such  contracts  evidence  shall  alone  be  given  of  the  said  matter, 
and  evidence  by  witnesses  shall  not  be  admissible  outside  the  contract,  nor  as  to 
what  may  be  alleged  to  have  been  said  and  agreed  before  the  said  contract,  at  the 
time  or  since.  Whereby  we  shall  not  be  xinderstood  to  exclude  proofs  of  any 
private  contract  or  other  matters  which  the  parties  may  have  made  under  their 
signatures,  seals,  and  in  their  own  writing."  This  Ordinance  was  substantially 
re-enacted  in  1667,  and  is  reproduced  in  the  Code.  Laurent  (Vol.  XIX.)  says  that 
the  Article  of  the  Code  must  be  interpreted  by  the  traditional  explanation,  viz., 
that  it  was  enacted  (1)  to  prevent  perjury,  (2)  to  shorten  procedure  ;  therefore  it  is  a 
law  which,  even  if  the  parties  do  not  claim  the  benefit  of,  must  be  enforced  by  the 
judge ;  but  he  admits  the  Courts  have  not  adopted  this  view,  but  have  admitted 
evidence  where  the  parties  had  not  raised  the  point.  The  fact  that  verbal  evidence 
is  only  permitted  as  an  exception  from  the  general  rule  appears  from  every  provision 
relating  thereto,  as  Laurent  points  out. 

{e)  "Against  and  beyond  written  document."  Laurent  points  out  this  does  not 
exclude  other  written  documents  contradicting  being  put  in,  and  says  that  if  there 
is  a  "  commencement  of  proof"  (see  Art.  134),  verbal  evidence  to  contradict  or 
extend  the  operation  of  the  document  may  be  given.    (Para.  474.) 

(/)  Value. — It  lies  in  the  person  who  wishes  to  give  verbal  evidence  to  prove 
that  the  value  is  under  150  francs.  (Laiurent,  Vol.  XIX.  441.)  The  value  must  be 
taken  at  what  it  was  at  the  time  that  the  "  act  in  law  "  happened,  and  when  the 
parties  could  have  put  the  transaction  in  writing.  Thus  an  action  would  lie  for 
shares  the  value  of  which  was  under  150  francs  when  bought,  though  they  had 
risen  since  above  that  sum  (see  Laurent,  ibid.  para.  452),  and  no  evidence  can  be 
given  verbally,  though  the  subject-matter  was  not  worth  150  francs,  if  at  the  time 
when  the  transaction  should  have  been  put  in  writing  it  was  worth  more.  {Ibid, 
para.  442.)     So  a  person  cannot  sue  for  his  share  in  a  sum  which  was  more  than 
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(C.  1116,  1131,  1319,  1320,  1347,  1348,  1353,  1372,  1715,  1834, 
1923,  2015,  2052  ;  Com.  41,  49,  109.) 

1342.  The  above  rule  applies  also  where  the  action  brought  in 
respect  of  principal  and  interest  and  the  two  together  amount  to 
more  than  150  francs  {g). 

1343.  A  person  who  has  once  brought  his  action  for  a  sum 
over  150  francs  cannot,  by  reducing  his  original  claim,  be  allowed 
to  give  verbal  evidence. 

1344.  Verbal  evidence  as  to  a  claim  of  less  than  150  francs 
cannot  be  admitted  if  the  sum  sued  for  is  declared  to  be  the 
balance  or  part  of  a  larger  sum  which  is  not  evidenced  by  a 
writing. 

1345.  If  a  person  makes  several  claims  in  the  same  action 
which  are  not  evidenced  by  a  written  document,  and  they  together 
come  to  more  than  150  francs,  evidence  of  witnesses  is  not  admis- 
sible, although  such  party  alleges  that  these  claims  arose  out  of 
different  causes  of  action,  and  that  they  arose  at  different  times, 
unless  it  Appears  that  the  claims  arose  under  the  successions, 
donations  or  otherwise  of  different  persons  (A) . 

1346.  Every  claim,  no  matter  how  founded,  which  is  not 
entirely  substantiated  by  a  wTiting,  must  be  made  by  the  same 
writ,  after  which  any  other  claims  which  are  not  evidenced  by  a 
writing  shall  be  barred  (?'). 

150  francs  {ibid.  444),  nor  for  interest  if  the  loan  of  the  principal  is  not  proved 
l>y  a  writing  and  amounts  to  oyer  150  francs,  though  the  interest  may  be  less. 
(Para.  446.) 

{g)  The  explanation  being  that  the  parties  must  have  foreseen  that  the  capital, 
with  interest,  might  exceed  150  francs,  and,  consequently,  should  have  put  the 
agreement  in  writing.  Laurent  also  says  that  one  cannot  prove  by  verbal  evidence 
a  payment  of  even  50  francs  if  the  fact  in  issue  involves  a  right  to  over  150  francs ; 
for  example,  if  to  prove  that  a  rentcharge,  the  capital  value  of  which  is  1,000  francs, 
is  not  prescribed,  it  is  desired  to  prove  a  payment  of  50  francs  in  respect  of  arrears, 
such  payment  cannot  be  proved,  for  the  "  act  in  law  "  at  issue  is  one  involving  a 
sum  of  over  150  francs  (para.  457). 

(A)  This  is  interpreted  to  meaTi  that  you  must  analyse  the  claims,  and  if  some  of 
them  are  proved  in  writing,  and  some  of  them  do  not  require  a  writing  because  they 
come  within  the  exceptions  of  Art.  1318  below ;  then  you  must  see  if,  after  deducting 
these,  the  other  claims  amount  to  over  150  francs ;  if  they  do  so,  verbal  evidence  is 
not  admissible ;  if,  on  the  contrary,  they  do  not,  verbal  evidence  is  admissible,  (See 
Laurent,  Vol.  XIX.  para.  460,  and  Fuzier- Hermann's  note  to  this  Article.) 

(i)  Laurent  says  that  this  Article  is  intended  to  prevent  the  previous  Article  being 
eluded  by  splitting  up  claims,  and  that  it  is  only,  therefore,  applicable  to  claims 
dealt  with  therein,  and  not  to  causes  of  actions  in  which  verbal  evidence  is  admissible 
owing  to  their  coming  within  the  exceptions  in  Articles  1347  and  1348.  (See  ibid. 
paras.  464,  468.) 
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1347.  The  rules  above  given  are  not  applicable  when  there  is  a 
commencement  of  proof  in  writing,  i.e.,  a  written  document 
emanating  from  the  person  against  whom  the  claim  is  made,  or 
fi"om  the  person  whom  he  represents,  which  makes  the  fact  alleged 
probable.  (G.  324,  1320,  1329,  1335  and  following;  1341,  1353, 
1356,  1360,  1985  ;  Pr.  54 ;  Pen.  408.) 

1348.  There  is  a  further  exception  to  be  made  to  the  above 
rules,  i.e.y  whenever  it  was  impossible  for  the  creditor  to  obtain  a 
written  proof  of  the  obligation  under  which  the  debtor  was  to  him. 
This  second  exception  is  applicable  (1)  to  obligations  which  ari^e 
out  of  quasi-contracts,  criminal  offences  and  torts ;  (2)  deposits 
which  had  to  be  made  owing  to  a  fire,  a  house  falling  down,  a 
tumult,  or  a  shipwreck,  and  to  deposits  made  by  travellers  when 
living  in  an  inn,  regard  being  had  to  the  positions  in  which  the 
parties  stood  to  one  another,  and  the  circumstances  of  each  case ; 
(3)  to  obligations  entered  into  owing  to  unforeseen  accidents  when 
it  was  impossible  to  draw  up  a  writing ;  (4)  to  a  case  where  a 
creditor  has  lost  his  document  of  title,  which  was  his  written  proof, 
in  consequence  of  an  event  which  was  unforeseen,  or  the  result  of 
force  majeure.  (C.  1131,  1341,  1353,  1371,  1382  and  following; 
1949  and  foUowing  (k).) 

Section  3. 
Of  Presumptions. 

1349.  Presumptions  are  deductions  which  the  law  or  the  magis- 
trate draws  from  a  known  fact  as  to  an  unknown  fact. 

Para.  1. — Of  Presumptions  of  Ljaw  {Juris  et  de  Jure). 

1350.  A  presumption  of  law  is  a  presumption  attached  by 
special  enactment  to  certain  "  acts  in  law,"  or  certain  facts.  Such, 
for  example,  as  (1)  the  presumptions  affecting  "  acts  in  law " 
which  the  law  declares  void,  because,  from  their  very  nature,  they 
are  presumed  to  have  been  made  in  fraud  of  certain  enactments ; 
(2)  the  presumptions  which  arise  where  the  law  declares  there  is  a 

{k)  Laurent  pointa  out  that  the  exceptions  given  in  the  above  Article  are  only 
examples,  and  that,  therefore,  where  on  the  facts  it  is  clear  there  would  have  been 
no  difficulty  in  getting  a  -written  proof,  verbal  evidence  is  not  admissible.  If  a 
person  voluntarily  manages  the  property  of  another  who  is  absent,  there  is  a  quasi- 
contract,  and  while  this  condition  of  affairs  goes  on,  verbal  evidence  is  admissible. 
"  Cessante  ratione  cessat  lex."  So  it  is  not  enough  to  say  that  an  act  is  criminal  in 
order  to  admit  verbal  evidence ;  thus,  if  a  person  is  prose  uted  for  embezzlement  as 
an  agent,  it  will  be  necessary  to  prove  the  agency  by  a  vrriting,  though  the  embezzle- 
ment may  be  proved  by  verbal  evidence.     (Laurent,  Vol.  XIX.  paras.  545,  556.) 
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presumption  of  ownership,  or  that  a  presumption  of  a  release 
arises  from  certain  definite  circumstances ;  (3)  the  effect  which 
the  law  attributes  to  re^  judicata ;  (4)  the  effect  which  the  law 
attaches  to  an  admission,  or  to  the  oath  of  a  party  to  an  action  (/). 
(C.  553,  653,  720,  911,  1099  and  following;  1282,  1330,  lo25, 
1569,  1908.) 

1351.  A  judgment  (m)  has  only  the  effect  of  res  judicata  as 
regards  the  subject-matter  of  the  judgment.  In  order  that  a  thing 
should  be  res  judicata,  the  claim  must  be  (1)  for  the  same  thing, 
(2)  based  on  the  same  legal  grounds,  (3)  be  between  the  same 
parties,  and  brought  by  and  against  them  respectively  in  the  same 
right.  (C.  802,  840,  843,  1109,  1110,  1147,  1165,  1220,  1221, 
1255,  1350,  1376,  1654,  1802,  1844,  2033,  2043,  2262 ;  Pr.  122, 
214,  399,  451,  452,  469,  474,  480 ;  Com.  410,  576 ;  I.  cr.  3.) 

1352.  A  legal  presumption  dispenses  the  party  in  favour  of 
whom  it  arises  from  all  necessity  of  producing  evidence.  No 
evidence  is  admissible  against  a  presumption  of  law  declaring 
certain  instruments  void,  or  which  declares  there  shall  be  no  right 
of  action ;  unless  the  law  provides  that  rebutting  evidence  may  be 
given,  subject,  however,  to  what  is  laid  down  hereafter  as  to  the 
effect  of  an  oath  («)  and  an  admission  in  Court.  (C.  312  and 
foUowing;  911,  1099,1351.) 

Para.  2. — Of  Presumptions  which  are  not  Presumptiones  Juris. 

1353.  Presumptions  which  do  not  depend  on  any  enactment  of 
the  law  are  matters  left  to  the  opinion  and  good  sense  of  the 
magistrate,  who  should  only  admit  them  on  serious  and  clear 
grounds  and  when  the  facts  agree,  and  only  where  the  law  permits 
verbal  evidence  to  be  given,  unless  it  is  a  case  where  an  instrument 

(/)  Under  (1)  come  donations  to  near  relatives  of  a  person  who  is  prevented  taking 
more  than  a  certain  share,  the  law  holding  that  the  gift  is  only  nominally  to  them, 
and  that  they  are  interposed  persons  whose  names  are  only  used  in  order  to  avoid 
the  effect  of  the  direct  enactment.  (See  Arts.  1099  —  1100.)  Under  (2)  the  pre- 
sumption of  ownership  of  party -walls  and  as  to  servitudes,  as  to  ownership  of 
immovables  when  husband  and  wife  are  married  under  the  system  of  com- 
munity of  goods  (1402),  as  to  release  by  handing  over  document  of  title  (1282 
and  1283).  (See  also  Art.  1908.)  (4),  Laurent  says,  is  put  in  by  mistake,  and 
refers  to  Art.  1316.  (See  Laurent,  Vol.  XIX.  para.  611.)  A  good  example  of  a 
presumption  under  (2)  above  is  the  presumption  that  the  husband  has  bought  the 
wife's  movables  if  a  valuatioa  of  them  is  made  in  the  marriage  contract,  and  the 
parties  are  married  under  the  dower  system. 

{m)  This  is  a  paraphrase  of  the  Roman  law.  The  matter  must  have  been  decided 
finally,  and  no  further  appeal  be  open.     (Rogron,  20  Ed.,  note  to  Art.  1350.) 

(«)  See  note  to  Art.  13i7. 
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is  attacked  on  the  ground  of  fraud  or  deceit  (o).  (C.  913,  1116, 
1134,  1239,  1315,  1319,  1341,  1347,  1348,  1356,  1985;  Pr.  399, 
Com.  109.) 

Section  4. 
Of  an  Admission  hy  one  of  the  Parties. 

1354.  An  admission  pleaded  by  one  of  the  paities  is  either 
extra-judicial  or  judicial. 

1355.  Evidence  -of  an  allegation  that  one  of  the  parties  made  a 
purely  verbal  admission  cannot  be  admitted  whenever  the  claim  is 
one  in  support  of  which  verbal  evidence  is  inadmissible.  (0. 1341.) 

1356.  A  judicial  admission  is  one  made  before  the  Coui't  by  the 
person  himself,  or  someone  authorized  by  him.  It  is  irrebutable 
evidence  as  against  the  person  making  it.  If  put  in  evidence 
against  the  person  who  made  it  the  admission  must  be  taken  as  a 
whole  and  cannot  be  divided  {p).  It  cannot  be  recalled  on  the 
ground  of  a  mistake  in  law.  (C.  1108,  1109,  1330,  1353,  1923, 
1924,  1993,  1998 ;  Pr.  354,  428 ;  Pen.  408.) 

Section  5. 
Of  an    Oath. 

1357.  An  oath  in  a  legal  proceeding  is  of  two  kinds — (1)  an 
oath  which  one  of  the  parties  has  administered  to  him  by  the  otlier 
party,  who  makes  the  result  of  the  action  depend  upon  what  the 
party  taking  the  oath  swears  to.  It  is  called  a  "  decisive  "  oath. 
(2)  An  oath  which  is  administered  as  part  of  his  duties  by  the 

(o)  French  law,  -wishing  to  give  the  judge  as  little  discretion  as  possible,  prevents 
him  fiom  drawing  inferences  except  where  verbal  testimony  is  admissible,  and  it 
will  be  remembered  as  a  guiding  rule  that  written  testimony  is  required  for  all 
"juridical  acts"  the  subject-matter  of  which  is  over  150  francs.  But  pure  facts 
are  the  subject-matter  of  verbal  testimony  ;  therefore  the  judge  can  draw  inferences 
from  facts  as  to  matters  which  are  not  "juridical  acts,"  viz.,  fraud,  want  of  consent, 
negligence,  adultery,  &c. ,  tut  not  as  to  a  contract  over  150  francs,  or  as  to  a  matter 
of  0  francs,  if  it  can  be  jroved  to  be  a  balance  of  a  bill  of  150  francs. 

It  would  appear  from  the  wording  of  the  Article  as  if  the  judge  had  no  power  to 
draw  inferences  when  it  was  a  question  of  fraud.  This  would  be  inconsistent  with 
Art.  1348,  and  the  authorities  and  Courts  have  held  that  the  judge  has  a  right  to 
draw  such  inferences  in  cases  of  fraud.     (Laurent,  Vol.  XIX.  para.  634.) 

[p)  Thus,  if  the  defendant  admits  the  debt,  but  says  he  has  paid  it,  the  plaintiff 
cannot  rely  on  the  admission  without  putting  in  as  evidence  against  himself  the 
other  part  of  the  statement.  (Laurent,  Vol.  XX.  para.  193.)  There  are  large 
numbers  of  decisions  as  to  what  sort  of  admissions  are  divisible  and  what  sort  are  not. 
The  same  difficulty  sometimes  arises  in  putting  in  an  answer  to  an  interrogatory 
in  English  law  if  they  have  been  allowed  to  be  badly  answered.  As  to  French 
Hvstem,  see  Laurent,  Vol.  XX.  para.  199. 
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judge  to  one  of  the  parties  [q).     (C.  1358,  1351,  1360,  1361,  1366, 
1367 ;  Pr.  55,  120.) 

Para.  I.— Of  the  "Decisive"  Oaths. 

1358.  An  oath  upon  which  the  result  of  an  action  is  agreed  to 
depend  may  be  administered  in  every  kind  of  litigation  (r). 
(C.  1359,  1360,  1361,  1366,  1715,  2275;  Pr.  55,  120,  1035.) 

1359.  It  can  only  be  administered  with  reference  to  a  matter 
which  affects  the  party  personally  (s)  to  whom  it  is  administered. 
(0.  1362.) 

1360.  Such  an  oath  may  be  administered  at  any  stage  of  the 
case,  and  though  there  may  be  no  commencement  of  a  proof  in 
writing  {t)  either  of  the  claim  or  the  defence.     (C.  1347,  1368.) 

1361.  A  person  loses  his  case  if  on  being  asked  to  take  an  oath 
he  either  refuses  to  do  so,  or  refuses  to  be  bound  by  that  of  the 
other  party.  Similarly,  his  opponent  fails  in  his  claim  or  his 
defence  if,  on  being  asked  to  take  such  an  oath,  he  refuses  to  do 
so  («).     (C.  1350,  1358,  1368.) 

1362.  A  person  cannot  be  put  on  such  a  kind  of  oath  if  the 
fact  to  which  he  is  asked  to  depose  under  oath  is  a  fact  which  is 
not  in  issue  between  the   two   parties  but  is  purely  a  personal 

{q)  Instances  of  (1)  are  a  plaintiff  who  says  to  a  defendant,  "  If  yon  swear  that 
you  owe  me  nothing  I  will  hold  you  released,"  or  a  defendant  who  says  to  a 
plaintiff,  "If  you  are  prepared  to  swear  that  I  really  owe  you  something  I  will 
pay  you."  It  is  a  method  adopted  in  French  law  of  deciding  an  action  when  there 
is  not  sufficient  proof.  It  is  a  sort  of  compromise  whereby  one  pjrty  says  to  the 
other,  "  If  you  will  swear  that  I  owe  you  the  money  I  will  pay,"  and  the  other 
can  reply,  "You  swear  that  you  don't  owe  it  and  I  will  say  no  more  about  it" 
(see  Art.  13G1),  and  is  adopted  as  a  last  measure  when  one  or  the  other  party  has 
no  evidence  of  his  claim  or  defence. 

(r)  Laurent  says  the  Courts  have  held  that  judges  may  refuse  to  allow  such  an 
oath  to  be  administered  where  the  matter  was  already  put  beyond  doubt  by  written 
evidence ;  but  he  thinks  that  in  doing  so  they  decided  wrongly.  (Vol.  XX.  para.  242.) 
The  Courts  have  held  that  this  form  of  procedure  cannot  be  adopted  in  affiliation 
proceedings  or  actions  for  either  divorce  or  judicial  separation.     (Para.  245.) 

[h)  It  is  a  matter  of  some  doubt  as  to  what  a  personal  matter  is,  whether  it  is  one 
done  personally  or  within  a  person's  knowledge.  Laurent  interprets  it  to  mean  the 
former,  because  Art.  2275,  by  way  of  an  exception  to  the  general  law,  allows  widows 
and  heirs  and  guardians  to  be  put  on  their  oath  as  to  whether  they  do  not  know 
that  a  particular  debt  is  due  by  the  deceased,  which,  he  says,  rather  goes  to  show 
that  but  for  that  Article,  such  persons  could  not  have  the  "  serment  decisoire  " 
administered  to  them  as  to  what  they  know. 

(0  See  Art.  1347. 

(m)  By  Art.  120  of  the  Code  of  Procedure,  the  order  of  the  judge  (which  permits 
one  party  to  put  the  other  on  a  "  serment  decisoire  ")  must  state  the  facts  as  to 
which  he  allowed  such  depositions  tinder  oath  to  be  taken. 
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matter  affecting  the  person  wliom  it  is  proposed  to  put  on  oath. 
(C.  1359.) 

1363.  After  such  oath  has  heen  once  taken,  whether  it  was  the 
oath  of  the  partj  originally  put  upon  his  oath,  or  the  oath  which 
that  party  asked  the  other  side  to  take,  evidence  cannot  he  given 
to  show  that  the  person  who  took  the  oath  committed  perjury  (x). 
(C.  1350  and  foUowing;  1358,  1365;  Pen.  366.) 

1364.  The  party  who  has  put  the  other  on  his  oath  after  liis 
opponent  has  declaimed  he  is  ready  to  he  put  on  oath,  or  told  the 
party  who  wishes  to  put  him  on  oath  to  take  the  oath  himself,  can 
no  longer  withdraw  from  his  position. 

1365.  The  oath  so  taken  is  only  evidence  in  favour  or  against 
the  person  who  has  put  the  other  on  oath,  or  for  or  against  his 
heirs  and  assigns.  If  a  joint  creditor  put  the  dehtor  on  his  oath, 
the  effect  of  such  oath  can  only  be  to  release  the  debtor  so  far  as 
the  share  of  the  particular  creditor  is  concerned.  If  the  principal 
debtor  is  put  on  his  oath,  his  answer,  if  it  releases  him,  releases  his 
sureties.  The  oath  put  to  one  of  the  joint  and  several  debtors,  if 
it  releases  him,  releases  his  joint  debtors  pro  tanto.  An  oath 
releasing  a  surety  releases  the  principal  debtor.  In  the  last  two 
cases  the  oath  of  the  joint  and  several  debtors,  or  of  the  surety, 
does  not  release  the  other  co-debtors  or  the  principal  debtor,  except 
when  such  persons  were  put  on  oath  as  to  the  existence  of  the  debt, 
and  not  merely  as  to  the  question  of  the  debt  being  joint  and 
several,  or  as  to  the  question  of  suretyship.    (C.  1208,  T-^ST,  2034.) 

Para.  2. — Of  the  Oath  administered  by  the  Judge  as  such. 

1366.  A  judge  may  ask  one  of  the  parties  to  take  an  oath 
either  for  the  pm'pose  of  making  the  decision  of  the  ease  depend 
on  his  answer,  or  only  to  determine  the  amount  for  which  he 
should  give  judgment  {y).     (C.  1315,  1341,  1353,  1367,  1716.) 

{i)  The  oatli  raises  a  presumption  "juris  et  de  jure,"  and  cannot  be  rebutted. 
(Laurent,  Vol.  XX.  para.  274.) 

(»/)  The  object  of  this  gection  seems  to  be  to  prevent  the  judge  from  calling  auy 
verbal  evidence  except  what  the  parties  offer  him.  The  first  form  of  oath  here  spoken 
of  is  known  by  French  lawyers  as  an  oath  "  suppletif  "  when  it  is  administered 
in  the  absence  of  evidence  considered  suflRcient  in  law,  and  is  taken  with  a  view  of 
deciding  the  case.  The  second  is  known  as  an  oath  "eu  plaids"  when  it  is  given 
to  a.s<  ertain  the  amount  for  which  damages  should  be  given.  It  is  not  a  usual  legal 
procedure,  and  is  left  to  the  judge's  discretion  to  administer  it.  Pothier  advit-es 
judges  rarely  to  use  this  power.  The  party  does  not  offer  himself  as  a  witness,  and 
Laurent  stigmatizes  the  procedure  as  in  opposition  to  the  essence  of  an  oath  and  as 
an  appeal  to  conscience,  "  and  a  very  risky  sort  of  appeal."     He  further  describes 
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1367.  A  judge  can  only  administer  such  an  oath  on  his  own 
ioitiative,  whether  with  reference  to  the  claim,  or  with  reference 
to  the  defence  under  the  following  two  conditions :  (1)  that  the 
claim  or  the  defence  is  not  fully  proved  by  other  evidence ; 
(2)  when  there  is  some  evidence  of  the  claim  or  of  the  defence  in 
respect  of  which  he  administers  the  oath.  Apart  from  these  two 
cases  the  judge  must,  without  more,  give  judgment  in  favour  of 
or  against  the  claim. 

1368.  A  party  whom  the  judge  has  as  judge  asked  to  take 
the  oath  cannot  ask  that  the  oath  should  be  administered  to  the 
other  side. 

1369.  The  plaintiff  cannot  be  put  upon  his  oath  by  the  judge 
to  swear  to  the  value  of  the  subject-matter  of  the  claim,  except 
when  there  is  no  other  means  of  proving  its  value  (2).  The  judge 
must,  moreover,  when  he  has  made  up  his  mind  to  put  the  plaintiff 
upon  his  oath,  determine  the  sum  up  to  which  the  claimant  ought 
to  be  believed  on  his  oath. 


Title  IV. 
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1370.  Certain  duties  arise  without  there  being  any  contract 
either  on  the  part  of  the  person  bound,  or  the  person  to  whom  the 
duty  is  owed.  Some  duties  arise  j)urely  from  the  sanction  of  the 
law ;  others  arise  out  of  some  fact  relative  to  the  person  who  is 
bound  personally.     The  first   sort  of  duties   arise  involuntarily, 

it  as  an  extraordiuary  power,  and  contrary  to  true  legal  principles.  The  judg«  can 
oaly  administer  it  when  the  facts  come  within  the  conditions  mentioned  in  1367, 
and  he  must,  on  the  face  of  his  note  of  the  proceedings,  show  that  the  circum- 
stances justified  his  administering  the  oath.  Art.  1329  specially  authorizes  the 
judge  to  administer  the  oath  for  the  purpose  of  putting  a  trader  un^Ier  oath  as  to 
his  books.  Laurent  liolds  that  the  rules  as  to  the  circumstances  when  an  oath 
"  decisoire  "  (see  note  to  Arts.  1357  and  1358)  may  he  administered  apply  to  every 
oath  to  be  administered  by  the  judge,  and  therefore  thinks  that  Art.  1302  as  to  the 
circumstanties  under  which  it  can  only  be  administered  applies.  (Vol.  XX. 
para.  291.)  The  party  asked  to  take  it  is  not  obliged  to  take  it  (Laurent,  ibid.  293) ; 
nor  can  he  ask  that  it  should  be  taken  by  the  other  party.     (Para.  294.) 

(z)  This,  says  Pothier,  and  Laurent  with  him,  applies  to  a  case  in  which  the 
plaintiff  alone  can  know  the  value.  It  is  not  easy  to  understand  on  what  principle 
the  judge  is  to  make  up  his  mind  as  to  the  amount  up  to  which  the  claimant  is  to 
be  believed.  Evidence  of  common  repute  is  not  permissible  except  under  Arts.  1415 
and  1442.  The  judge  is  not  bound  to  decide  in  accordance  with  the  evidence  giveu 
by  the  claimant  under  oath.     (Laurent,  Vol.  XX.  para.  304.) 
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such  as  those  between  neighhouring  owners  («),  or  those  of 
guardians  and  other  agent",  who  cannot  decline  to  fulfil  the  duties 
put  upon  them.  The  duties  which  arise  out  of  a  fact  which 
personally  affects  the  person  bound  are  occasioned  by  quasi- 
contracts,  crimes,  or  torts,  and  are  the  subject-matter  of  the 
present  title.  (C.  419,  450,  637  and  following;  137J,  1382  and 
following.) 

Chapter  I. 

Of  Q,UASl-CoNTRAf;TS. 

1371.  Quasi-contracts  are  those  pure  voluntary  acts  from  which 
a  duty  of  some  kind  arises  towards  a  third  party,  and  sometimes  a 
reciprocal  duty  by  both  parties  to  one  another. 

1372.  When  a  person  takes  upon  himself  voluntarily  to  do  some 
business  or  to  look  after  property  belonging  to  another,  tlien, 
whether  such  other  person  knows  {h)  of  what  has  been  done  or  he 
is  ignorant  thereof,  the  person  who  has  taken  upon  himself  to 
manage  the  business  or  propejty  {c)  in  so  doing  takes  upon  himself 
the  duty  to  continue  the  management  which  he  has  commenced, 
and  to  go  on  with  it  until  the  other  party  is  able  to  see  to  it 
himself.  And  he  must  also  take  upon  himself  all  the  subsidiary 
matters  which  arise  out  of  the  same.  He  is  subject  to  all  the 
duties  which  would  arise  if  he  had  been  given  an  express  mandate 
by  the  other  party  [d).     (C.  1341,  1984,  1991,  1993,  2007.) 

1373.  The  person  who  has  taken  upon  himself  to  manage 
another's  affairs  is  obliged  to  continue  this  management  until  the 
heir  is  able  to  take  up  the  management  should  the  party  whose 
affairs  he  has  undertaken  to  manage  {e)  happen  to  die  before  the 
matter  is  brought  to  a  conclusion.     (C.  1991.) 

(ff)  Viz.,  legal  servitudes  (see  Arts.  640—685),  and,  for  example,  the  right  to  have 
a  wall  made  a  party  wall. 

(A)  Laurent  thinks  this  refers  to  knowledge  after  the  person  has  taken  the 
management,  and  does  not  refer  to  a  tacit  mandate.     (Vol.  XX.  311.) 

(c)  Obviously  he  is  entitled  to  no  remuneration.  (See  also  Laurent,  Vol.  XX. 
331.) 

(rf)  Laurent  points  out  a  distinction  between  the  quasi-contract  of  a  pennon 
managing  aifairs  and  a  person  acting  under  mandate.  (1)  In  the  case  of  a  mandate 
the  principal  must  be  capable  of  contracting  and  the  agent  need  not  be.  In  this 
quasi-contract  arising  out  of  the  management  of  another's  affairs,  it  is  the  manager 
that  must  be  capable  of  contracting  ;  the  principal  for  whom  he  acts  need  not  be. 
(Vol.  XX  312.)  Thus  a  married  woman  is  liable  under  the  above  Articles  to  the 
person  who  voluntarily  may  have  undertaken  the  management  of  her  affaire,  but  if 
she  takes  upon  herself  the  management  of  another's  affairs,  being  by  law  incapable 
of  doing  so,  she  is  not  liable. 

[e)  The  French  word  is  "maitre,"  i.e.,  the  third  party  whose  affairs  are  managed. 
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1374.  He  is  bound  to  use,  in  the  management  of  the  business, 
all  the  care  that  a  good  father  of  a  family  would  have  taken.  But 
the  circumstances  which  led  him  to  take  the  business  upon  himself 
may  be  such  as  to  justify  the  judge  in  making  such  manager  pay 
less  than  the  actual  amount  of  the  damnges  and  interest  which  he 
may  have  caused  by  his  negligence  or  omissions.     (C.  1 137,  1382.) 

1375.  The  party  whose  business  has  been  well  managed  must 
carry  out  the  engagements  which  the  manager  has  made  in  his 
name,  must  indemnify  him  against  all  personal  undertakings  he 
may  have  given,  and  repay  him  the  amount  of  money  he  has  use- 
fully or  necessarily  expended  (/).  (C.  1315,  1353,  1372,  1377, 
1984,  1985,  1998,  2001  :  Com.  159.) 

1376.  A  person  who  receives  either  by  mistake  or  knowingly 
anything  that  is  not  owed  to  him,  thereby  binds  himself  to  return 
it  to  the  person  from  whom  he  has  received  it,  and  who  did  not 
owe  it  him  {g).     (C.  1235,  1906.) 

1377.  When  a  person  has  paid  a  debt  by  mistake,  thinking 
that  he  was  the  debtor,  he  has  a  right  to  be  repaid  by  the  person 
to  whom  he  paid  it.  The  right,  however,  ceases  if  the  person  to 
whom  he  has  paid  the  debt  has,  in  consequence  of  such  payment, 
destroyed  (//)  the  document  of  title  which  proved  the  debt  was 
owing  to  him,  saving  always  any  right  of  action  which  the  payor 
may  have  against  the  true  debtor  (*).     (C.  1906,  1967.) 

1378.  If  there  has  been  bad  faith  on  the  part  of  the  receiver,  he 
is  bound  to  restore  both  the  capital  sum  and  the  interest,  or  the 
produce  as  from  the  date  of  the  payment.  (C.  549,  550,  1153, 
1381,  1382,  1579,  1635,  2262;  Pr.  526.) 


Compare  the  difference  in  the  case  of  an  agent,  who  by  Art.  1991  on  his  principal's 
death  ia  only  obliged  to  continue  if  the  matter  docs  not  permit  of  any  delay. 

(/)  When  a  person  takes  upon  himself  the  management  of  another  person's 
affairs,  such  other  person  is  liable  to  repay  such  out-of-pocket  expenses,  and  to 
indemnify  when  the  management  is  beneficial.  It  is,  of  course,  otherwise  in  the 
case  of  a  mandate.  (See  Art.  1999.)  An  agent  is  also  entitled  to  interest  <ra  his 
money  from  the  date  of  having  expended  it.  (Art.  20C0.)  It  is  otherwise  with  a 
pereon  who  has  acted  without  the  request  or  possibly  the  knowledge  of  the  owner. 
(Laurent,  Vol.  XX.  317.) 

{g)  It  wiU  be  noticed,  by  putting  this  Article  and  Arts.  1235  and  1377  together, 
that  it  is  assumed  the  money  was  paid  by  mistake  by  the  payor;  it  need  not 
necessarily  have  been  so  received. 

(A)  See  Laurent,  Vol.  XX  para.  362. 

(t)  Laurent  says  there  are  three  conditions  laid  down  or  implied  by  the  Article 
before  the  thing  can  be  recovered  :  —  (1)  The  person  must  have  paid  as  the  debtor, 
i.e.,  in  his  own  name ;  (2)  he  must  not  be  the  real  debtor ;  (3;  he  must  have  thought 
himself  the  debtor.     (Laurent,  Vol.  XX.  paras.  356—361  ) 
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Of.  Mauri- 
tius, Ord. 
of  1869, 
Art.  26. 


1379.  If  the  thing  received,  hut  not  owed,  is  an  immovahle  or 
of  a  non-consumahle  nature  (./),  the  person  who  has  received  it 
must  restore  the  thing  itself  if  it  exists,  or  its  value  if  it  has 
perished  or  heen  destroyed  through  his  negligence.  He  is  even  an 
insurer  thereof  if  he  has  received  it  in  had  faith.     (C.  1137,  2268.) 

1380.  'If  the  person  who  has  received  in  good  faith  has  sold  the 
thing,  then  he  is  hound  to  hand  over  the  sale  price.  (C.  1238, 
1935,  2268.) 

1381.  The  person  to  whom  the  thing  has  been  restored  is  liable, 
even  to  a  person  receiving  possession  in  bad  faith,  for  all  the 
necessary  and  beneficial  expenditure  which  he  has  incurred  for  the 
purpose  of  preserving  the  thing.  (C.  1378,  1886,  1890,  21<  2, 
2103.) 

Chapter  II. 

Of  MALiciors  and  FRAUbULENT  Acts  and  Torts  (k). 

1382.  Any  aot  (/)  by  which  a  person  causes  damage  (m)  to 
another  binds  the  person  by  whose  fault  («)  the  damage  occurred 
to  repair  such  damage.     (C.  1142,  1146,  1149,  1310.) 

1383.  Everyone  is  lia,ble  for  the  damage  which  he  does,  not 
only  by  his  wilful  acts  but  also  by  his  negligence  or  imprudence. 
(C.  1146.) 

1384.  A  person  is  responsible  not  only  for  the  damage  he 
causes  by  his  personal  acts  but  also  for  the  damage  caused  by  the 
acts  of  persons  for  whom  he  is  responsible.  A  father  and  (after 
the  death  of  the  husband)  the  mother  are  responsible  for  the 
damage  caused  by  their  children  under  age  who  live  with  them. 

Masters,  and  those  who  entrust  powers  to  others,  are  responsible 

{J)  A  certain  specific  thing  non-consumable  by  usage.  Dalloz,  Jurisprudence 
Generale,  under  "  Obligation,"  5562. 

(k)  Pothier  defines  a  "delit"  as  an  act  by  which  a  person  either  by  fraud  or 
maliciously  causes  fome  damage  or  wrong  to  another.  He  defines  a  "  quasi- delit " 
as  an  act  by  which  a  person  without  evil  intention  but  by  some  negligence  which 
is  not  excusable  causes  an  injury  to  another. 

(l)  Act  ('  •  fait ";  includes  Dot  only  actions  but  omissions  and  non-disclosure  of  facts 
when  there  is  a  duty  to  state  them ;  thus,  a  person  who  recommended  a  clerk  ( >»  ho 
he  knew  has  had  five  years'  penal  servitude  for  theft)  was  held  liable  for  i:oa- 
disclo.sure  of  the  fact.     (Dalloz  (1870),  II.  120  ;  Laurent,  Vol.  XX.  paras.  388  -389.) 

(«»)  Laurent  (Vol.  II.  para.  308)  says  that  the  damage  here  meant  include.^ 
"moral"  damage,  and  that  this  is  admitted  both  by  text- writers  and  the  Courts 
Hence  it  includes  libel,  slander  actions,  &c.  The  Courts  of  Mauritius  have  also 
under  this  Article  practically  brought  in  actions  for  breach  of  promise,  and  it  may 
explain  President  Kruger's  famous  claim  in  respect  of  the  Jameson  raid. 

(m)  Fault  ("  faute")  is  to  be  taken  here  in  its  widest  acceptation,  and  includes 
every  ground  of  liability  from  fraud  to  the  most  pardonable  and  slightest  negligence ; 
it  therefore  includf's  both  crimes  and  torts. 
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for  damage  caused  by  their  servants  and  foremen  in  the  employ- 
ment entrusted  to  them. 

Schoolmasters  and  artizans  are  responsible  for  the  damage  caused 
by  their  pupils  and  apprentices  while  they  are  under  their  super- 
vision. This  responsibility  exists  unless  the  father,  mother, 
schoolmaster  or  artizan  prove  that  they  could  not  prevent  the  act  in 
respect  of  which  the  liability  arises.  (Law,  20th  July,  1899.)  But 
the  civil  responsibility  of  the  State  is  now  substituted  for  that  of 
masters  employed  in  public  instruction.  (C.  372,  1953,  1997 ; 
Com.  216,  217;  P^n.  74  ;  For.  206.) 

1385.  The  owner  of  an  animal  or  the  person  using  it,  while  he 
is  so  using  it,  is  responsible  for  any  damage  done  by  the  animal ; 
whether  the  animal  was  under  his  care  or  whether  he  was  lost  or 
escaped.    (P.  471,  para.  14;  475,  paras.  3,  4,  7,  10  ;  479,  para.  2.) 

1386.  The  owner  of  a  ship  is  responsible  for  the  damage  caused 
by  it  when  she  has  become  a  wreck,  if  she  was  wrecked  owing  to 
not  being  properly  kept  up,  or  owing  to  some  fault  in  construc- 
tion.    (P.  479.) 


Title  V. 

OF  A  MARRIAGE  CONTRACT  AND  OF  THE  RESPECTIVE  RIGHTS 
OP  HUSBAND  AND  WIFE. 


Chapter  I. 
General  Rules. 

1387.  The  law  only  lays  down  rules  as  to  respective  rights  of 
husband  and  wife  in  one  another's  property  when  such  rights  have 
not  been  regulated  by  special  contract.  Husband  and  wife  may 
make  any  agreement  they  think  proper  as  to  their  respective 
rights,  provided  the  agreement  is  not  contrary  to  good  morals,  and 
subject,  however,  to  the  following  restrictions.  (C.  6,  900,  1133, 
1172,  1392,  1393,  1428,  1494,  1514,  1540,  1554.) 

1388.  Husband  and  wife  cannot  make  an  agreement  which 
would  affect  either  the  marital  authority  as  husband  over  the 
person  of  the  wife  and  children,  or  the  right  belonging  to  the 
husband  as  head  of  the  family,  or  the  rights  of  the  survivor  as 
stated  in  the  title,  "  Concerning  Paternal  Authority,  of  Minority, 
of  Gruardianship  and  Emancipation,"  or  the  prohibitions  contained 

w.  S 
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in  this  Code.      (C.  213,  371  and  follo\\ing  Articles;  389,  476, 
1497,  1527.) 

1389.  Husband  and  wife  cannot  enter  into  an  agreement  or 
give  any  release  which  may  have  the  effect  of  changing  the  order 
of  succession  as  fixed  by  law  either  as  it  relates  to  their  own  rights 
in  the  succession  of  their  children  or  descendants  or  as  it  relates  to 
the  rights  of  their  childi-en  inter  se.  But  this  shall  not  affect 
donations  inter  vivos  or  by  will  made  in  conformity  to  the  forms  of 
the  present  Code  and  under  the  circumstances  permitted  therein. 
(C.  791,  1130.) 

1390-  Husband  and  wife  cannot  in  future  insert  a  general 
clause  in  their  marriage  contract  providing  that  their  rights  in 
one  another's  property  shall  be  governed  by  one  of  the  customs, 
laws  or  local  regulations  which  were  once  the  law  of  various  parts 
of  French  territory  and  which  are  abolished  by  this  Code.  (C.  791 , 
1130.) 

1391.  They  may,  however,  put  in  a  general  clause  into  the 
marriage  contract  stating  that  they  intend  to  marry  under  the 
system  of  community  of  goods  or  under  the  system  of  dower.  In 
the  first  case,  viz.,  under  the  system  of  community,  the  rights  of 
the  husband  and  wife  and  their  heirs  shall  be  governed  by  the 
rules  laid  down  in  Chapter  II.  of  the  present  title.  In  the  second 
case,  viz.,  under  the  system  of  dower,  their  rights  will  be  governed 
by  the  rules  laid  down  in  Chapter  III.  In  any  case,  whenever 
the  marriage  record  states  that  the  parties  were  married  without 
entering  into  any  marriage  contract  the  wife  shall,  as  regards 
third  parties,  be  assumed  to  have  the  common  law  contractual 
rights,  unless  she  has  stated  in  the  instrument  that  she  has  made 
a  marriage  contract  (o). 

1392.  The  mere  fact  of  making  an  agreement  that  the  wife 
should  settle  upon  herself  certain  property,  or  that  certain  property 
should  be  settled  upon  her,  as  dower,  is  not  suflBcient  to  put  the 
property  under  the  dower  system.  The  marriage  contract  must 
contain  an  express  statement  to  that  effect.  Nor  does  the  law 
presume  that  the  relations  of   the    parties   are  governed  by  the 


(o)  The  object  of  the  last  claase  is  to  prevent  parties  committing  a  fraud  by- 
concealing  from  the  officer  of  civil  status  when  he  marries  the  fact  that  they  had 
entered  into  a  mecrriage  contract,  and  so  inducing  a  person  to  enter  into  a  contract 
with  the  wife  on  the  assumption  that  she  had  the  ordinary  contractual  powers  of  a 
wife  married  under  the  community  system.  Persons  dealing  with  married  people 
are  supposed  to  have  examined  the  marriage  record,  which  is  open  to  inspection  by 
the  public.     (Pozier- Hermann,  Note  63  to  this  Article.) 
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dower  system  if  they  declare  that  there  is  to  be  no  community 
of  goods,  or  that  they  will  own  their  property  separately. 
(C.  1540  and  following  Articles.) 

1393.  Unless  there  are  special  stipulations  inconsistent  with  the 
system  of  community  of  goods  or  modifying  the  same,  the  rules 
contained  in  the  first  part  of  Chapter  II.  apply  as  forming  the 
common  law  of  France. 

1394.  All  marriage  contracts  must  he  drawn  up  by  a  notary 
before  the  marriage.  The  notary  must  read  over  to  the  parties  the 
last  paragraph  of  Art.  1391,  and  also  the  last  paragraph  of  this 
Article.  The  marriage  contract  must  recite  that  this  has  been 
done  under  a  penalty  of  ten  francs,  to  be  paid  by  any  notary  who 
disobeys  this  rule.  The  notary  must  deliver  a  certificate  to  the 
parties  at  the  time  of  signing  the  contract,  which  may  be  on 
unstamped  paper,  and  for  which  he  shall  not  charge.  The  certifi- 
cate shall  state  the  Christian  name  and  surname  of  the  notary,  and 
his  address ;  the  full  Christian  and  surnames,  position  in  life,  and 
place  of  abode  of  the  intended  husband  and  of  wife,  and  the  date 
of  the  contract.  The  certificate  shall  state  on  the  face  thereof  that 
it  has  to  be  handed  over  to  the  officer  of  civil  status  before  he 
celebrates  the  marriage.     (C.  1120,  1320,  1338,  1341,  1387.) 

1395.  Marriage  settlements  cannot  be  changed  after  the 
marriage  has  once  been  celebrated.  (C.  780,  1076,  1079,  1083, 
1093,  1130,  1353,  1388,  1396,  1421,  1422, 1451,  1543,  1835,  1«55 
and  following  Articles.) 

1396.  Any  change  made  before  marriage  in  a  marriage  contract 
must  be  evidenced  by  an  instrument  drawn  up  before  a  notary 
in  the  same  form  as  that  required  for  marriage  settlements. 
No  change'  in  the  original  marriage  contract  or  made  by  an 
instrument  by  way  of  defeasance  of  the  marriage  settlements  is 
valid,  unless  all  the  persons  who  were  parties  to  the  marriage 
settlement  are  present  when  the  change  is  made  and  give  their 
consent  thereto  at  one  and  the  same  time.  (C.  1321,  1394,  1397, 
1451.) 

1397.  As  against  third  parties  alterations  made  in  the  marriage 
contract  and  instruments  of  defeasance  of  the  same  are,  even 
when  made  in  conformity  with  all  the  formalities  required  by  the 
last  Article,  of  no  efi'ect,  unless  they  have  been  drawn  up,  upon 
and  at  the  foot  of  the  notary's  record  of  the  marriage  contract. 
A  notary  may  not  deliver  either  copies  in  executory  form  or 
certified  copies  of  the  marriage  contract  without  copying  out  on 
the  said  copies  and  at  the  end  of  them  the  alteration  made  in  the 
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mamage  contract  or  the  instrument  of  defeasance,  as  the  case  naj 
be  ;  and  the  notary  shall  be  liable  to  pay  damages  and  interest  to 
any  persons  damnified  by  his  not  having  done  so,  and  further 
punishment,  if  necessary  {p).  (C.  1321,  l-SQ'G,  1556;  Com.  67  and 
following  Articles.) 

1398.  A  minor  who  is  capable  by  law  of  contracting  a  marriage 
is  capable  of  consenting  to  any  arrangement  that  may  be  made  by 
a  marriage  contract ;  and  any  agreement  or  donation  inter  vivos 
which  he  has  entered  into  or  has  made  thereby  is  valid ;  provided 
always  he  has  been  assisted  in  making  such  contract  by  the  person 
whose  consent  is  necessary  for  the  validity  of  the  marriage.  (C. 
114  and  following  Ai-ticles;  818,  1095,  1309,  1557.) 

Chapter  II. 
Of  the  System  of  Community  of  Property. 

1399.  The  system  of  community  of  goods,  whether  it  results  from 
the  operation  of  law  or  from  an  agreement,  commences  as  from  the 
day  that  the  marriage  has  been  celebrated  before  the  officer  of 
civil  status.  The  parties  cannot  agree  that  it  shall  take  effect  as 
from  any  other  date.     (C.  1451,  1497  and  following  Articles.) 

Parti. 

1400.  The  community  of  goods  which  takes  place  by  virtue  of 
the  statement  that  one  marries  under  the  system  of  community, 
or  from  the  fact  that  there  is  no  marriage  settlement,  is  governed 
by  the  rules  explained  in  the  six  following  sections : — 

Section  1. 

Of  the  Assets  and  Liabilities  of  the  Community, 

Para.  1. — Of  the  Assets  of  the  Community. 

1401.  The  following  things  form  the  assets  of  the  community: — 
1.  All  the  movables  which  husband  and  wife  possess  on  the 

day  of  their  marriage,  and  also  all  the  movables  which 
they  may  acquire  during  marriage,  either  under  a 
succession  or  hy  gift  inter  vivos ;  unless  the  donor  has 
expressed  a  contrary  intention  {q). 

( p)  Laurent  says  that  this  refers  to  disciplinary  measures  which  may  be  taken 
against  him  qua  notary.     (Vol.  XXI.  para.  105.) 

[q)  Although  the  Code  seems  to  make  only  certain  movables  enter  into  the  com- 
munity, it  is  agreed  that  all  movables  do  (of  course,  subject  to  the  last  clause 
(Laurent,  Vol.  XXI.  para.  212) )  and  even  includes  the  results  of  the  wife's 
earnings.     "Le  produit  de  tout  travail  tombe  en  communaute."     (Para.  224.) 
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2.  All  the  produce,  revenues,  interest  or  arrears  of  every  kind 

which  fell  due  (/•),  or  have  been  received  during  mar- 
riage from  property  which  belonged  to  either  husband 
and  wife  at  the  time  of  their  marriage,  or  from  pro- 
perty which  they  fell  into  during  the  mai-riage,  whether 
as  heirs  or  otherwise. 

3.  All  the  movables  purchased  during  marriage.     (C.  529, 

1393,  1400,  1404,  1433, 1437,  1470,  1497, 1498, 1500.) 

1402.  All  immovables  are  assumed  to  be  purchases  by  the 
community  which  are  not  proved  to  have  been  either  the  property 
of  or  to  have  been  in  husband's  or  mfe's  legal  possession  before  the 
marriage,  or  which  are  not  proved  to  have  come  to  him  or  her 
since,  either  under  a  succession  or  by  way  of  donation  intet  vivos. 
(C.  1352,  1401,  1404,  1455.) 

1403.  Wood  which  has  been  felled,  and  the  produce  of  quarries 
and  mines,  belong  to  the  community  so  far  as  they  can  be  considered 
usufruct  under  the  rules  set  out  under  the  title  of  "  Usufruct,  User 
and  Occupation."  Either  husband  or  wife,  or  their  heirs,  are 
entitled  to  be  compensated  in  respect  of  fellings  of  wood  on  a 
property  belonging  to  the  other  party,  which  might  have  been 
felled  during  the  subsistence  of  the  community  according  to  such 
rules,  and  which  were  not  in  fact  felled.  If  the  quarries  or  mines 
have  been  opened  during  the  community,  then  the  produce  only 
falls  into  the  community  on  condition  of  compensating  the  party 
from  whose  property  it  is  taken  («).     (C.  521,  585,  1437.) 

1404.  Immovables  belonging  to  either  husband  or  wife  at  the 
time  of  "their  marriage,  or  which  they  inherit  while  married  as  part 
of  a  succession,  do  not  become  part  of  the  community.  But  if 
either  husband  or  wife,  after  having  made  a  contract  of  marriage 
which  provides  that  they  shall  be  married  under  the  system  of 
community,  acquires  an  immovable  property  in  the  interval 
between  the  marriage  contract  and  its  celebration,  then  the  pro- 
perty acquired   in   such   interval  shall  be  part   of  the  property 

(r)  The  French  in  "fruits  echus  ou  percjus"  ;  the  latter  word  ("  per9U8")  is  the 
word  used  in  law  when  produce  is  separated  from  the  soil.  The  community's 
rights  are  those  of  a  usufructuary.  (See  Arts.  585  and  586.)  Therefore,  if  the 
land  is  not  rented,  what  belongs  to  the  community  is  only  such  produce  as  is 
separated  from  the  soil ;  the  rest  goes  to  the  proprietor  when  the  usufruct  has  come 
to  an  end. 

{«)  The  principle  is  the  same  as  that  by  which,  under  English  common  law,  a  life 
tenant  could  not  open  new  mines  or  quarries.  Under  this  Article,  if  they  are 
opened,  the  community  must  account  for  the  produce  to  the  person  on  whose 
separate  property  they  have  been  opened  as  and  when  the  community  becomes 
dissolved. 
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belonging  to  the  community ;  unless  the  property  has  been 
acquired  in  pursuance  of  some  clause  of  the  marriage  contract,  in 
which  case  it  will  be  governed  by  the  agreement  contained  therein. 
(C.  1470,  1 193.) 

1405.  Immovable  property  given  by  donation  inter  I'ivos  to  one 
of  the  parties  to  a  marriage  (during  the  subsistence  of  the  marriage) 
does  not  become  part  of  the  property  belonging  to  the  community, 
but  belongs  to  the  donee  thereof  exclusively ;  unless  the  instrument 
of  donation  expressly  recites  that  it  shall  belong  to  the  community. 
(C.  1470,  1493.) 

1406.  If  a  father,  mother,  or  other  ascendant  either  abandons 
or  cedes  an  immovable  to  either  the  husband  or  the  wife  either  for 
the  purpose  of  paying  such  husband  or  wife  what  is  due  to  him  or 
her,  or  on  condition  that  the  donee  will  pay  the  debts  the  donor 
owes  to  third  pai'ties,  then  such  immovable  does  not  become  part  of 
the  property  of  the  community ;  but  tliis  is  always  subject  to  any 
right  that  the  community  may  have  against  the  donee  to  be  repaid 
any  disbursements  or  indemnified  against  the  same  [t).  (C.  1075, 
1437,  1552,  1553.) 

1407.  An  immovable  acquired  during  marriage  by  way  of  ex- 
change or  in  lieu  of  an  immovable  belonging  to  one  of  the  parties 
does  not  belong  to  the  community  but  replaces  the  immovable  given 
in  exchange,  subject  {n)  to  any  right  the  community  may  have  to 
be  repaid  anything  paid  by  it  by  way  of  equality  of  exchange. 
(C.  1437.) 

1408.  If  either  husband  or  wife  owned  an  undivided  share  in  a 
property  and  the  outstanding  share  is  bought,  during  marriage, 
either  at  a  sale  by  licitation  or  is  otherwise  acquired,  then  the  pro- 
perty so  acquired  does  not  form  a  "  purchase  "  by  the  community ; 
but  the  husband  or  wife,  as  the  case  may  be,  is  only  liable  to  in- 
demnify the  community  in  respect  of  any  money  supplied  for  the 
purchase.  When  the  husband  purchases  in  his  own  name  part  or 
all  of  an  immovable  property,  in  which  the  wife  has  undivided 

{t)  The  Code  regards  the  abandonment  or  cession  as  a  form  of  leaving  the  property 
to  a  person  who  would  inherit  in  the  natural  course  of  events,  and  therefore  treats 
it  as  a  case  to  which  the  principle  laid  down  in  Art.  1405  should  be  applied.  As, 
however,  the  community  which  is  not  an  object  of  the  donor's  bounty  might  suffer 
to  the  extent  of  any  payment  which  it  might  make  in  respect  of  the  donor's 
debts,  it  is  given  a  right  to  insist  upon  being  indemnified  for  any  loss  so  suffered. 
(Laiu-ent,  Vol.  XXI.  para.  322.)  The  words  "  recompense"  and  "  indemnite"  are 
synonyms.     {Ihid.  para.  445.) 

(«)  This  last  clause  means  if  the  property  acquired  is  more  valuable,  and  the 
community  has  paid  the  balance  of  money  required  to  make  the  exchange  equal. 
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share,  the  wife  has  the  right,  when  the  community  comes  to  an 
end,  of  electing  whetlier  she  will  abandon  the  property  to  the  com- 
munity (in  which  case  it  will  owe  her  so  much  of  the  purchase- 
money  as  represents  her  share),  or  whether  she  will  take  the 
immovable  out  of  the  community  and  pay  the  community  the 
price  it  paid  to  acquire  it.     (C.  883,  1437,  1470,  1493.) 

Para.  2. — Of  the  Liabilities  of  the  Community,  and  of  the 
Actions  which  may  be  brought  against  it. 

1409.  The  community  is  liable  for  the  following  debts  : — 

(1)  All  movable  {x)  debts  which  either  husband  or  wife  owed 

at  the  date  of  their  marriage,  the  debts  which  were 
charges  on  successions  which  either  inherited  during 
marriage,  subject  to  its  right  of  having  any  payment 
made  good  which  it  makes  in  respect  of  any  debts 
affecting  an  immovable  which  is  the  separate  property 
of  either  husband  or  wife. 

(2)  Debts  incurred  either  by  the  husband  during  marriage, 

or  by  the  wife  with  the  consent  of  her  husband,  viz., 
the  principal  amount  of  the  debt,  the  arrears  and  the 
interest  due  on  the  same,  subject  to  any  right  the 
community  may  have  to  any  payments  (y)  made  good 
in  respect  of  the  same. 

(3)  Arrears  and  interest   of   any  annual  payments   due  in 

respect  of  debt  of  a  "  personal "  (z)  nature  of  either 
husband  or  wife. 

(4)  In   respect   of   all  repairs  to  immovables  which  do  not 

belong  to  the  community,  which  a  usufructuary  is 
bound  to  do. 

(5)  Debts  in  respect  of  the  aliments  of  both  husband  and 

wife,  and  the  education  and  support  of  the  children, 
and  all  other  necessary  expenses  of  the  marriage. 
(C.  203,  207,  214,  529,  612, 1410, 1422  and  foUowing ; 
1426,  1437  and  foUowing  Articles;  1510  {a).) 

{x)  "Movable"  debts  are  those  which  are  liquidated  by  the  payment  of  a 
movable;  an  "immovable"  debt  is  one  which  is  liquidated  by  handing  over  an 
immovable.     (See  Kogron's  note  to  this  Article.) 

(y)  E.g.,  under  Art.  1437. 

(z)  "  Personal "  debt  is  a  debt  incui-red  in  acquiring  an  immovable  which  remains 
the  parties'  separate  property,  or  the  usufruct  of  the  immovable  belongs  to  the 
community,  and  is  liable  to  pay  interest  thereon. 

(«)  As  to  what  debts  are  movables,  see  Art.  529.  Pothier  says:  "A  debt  is  a 
movable  when  the  thing  payable  is  a  movable"  ;  "  debt,"  of  course,  meaning  not 
necessarily  a  money  debt,  but  something  payable  or  to  be  performed  under  an 
obligation. 
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1410.  The  community  is  not  liable  for  the  wife's  movable  (b) 
debts  which  have  been  incurred  before  marriage  unless  they  are 
evidenced  by  an  instrument  drawn  up  by  a  notary,  or  they  have 
acquired  a  certain  date  before  such  marriage,  either  by  being 
registered  or  by  the  fact  that  one  or  more  of  the  signatories  of  the 
document  which  constitutes  the  debt  is  dead.  A  person,  who  is  a 
creditor  of  the  wife,  under  an  instrument  which  has  not  a  certain 
date  before  the  marriage,  can  only  enforce  payment  thereof  against 
the  bare  ownership  of  her  separate  immovables.  A  husband  who 
alleges  that  he  paid  such  a  debt  for  his  wife  cannot  require  either 
his  wife  or  her  heirs  to  repay  it.     (0.  1328,  1424,  1485.) 

1411.  The  community  is  liable  to  pay  all  the  debts  of  a  succes- 
sion devolving  upon  either  the  husband  or  wife  during  marriage 
which  is  entirely  composed  of  movables.     (C.  1418,  1496.) 

1412.  A  community  is  not  liable  for  the  debts  of  a  succession, 
which  is  entirely  composed  of  immovables,  that  devolve  on  either 
husband  or  wife  during  marriage.  This  does  not  affect  any 
rights  which  creditors  of  such  succession  have  as  against  the 
immovables  themselves.  If  the  succession  devolves  upon  the 
husband,  the  creditors  of  the  succession  can  enforce  payment 
out  of  all  the  husband's  separate  property  and  even  against  the 
property  belonging  to  the  community ;  but  in  the  last  case  the 
wife  or  her  heirs  are  entitled  to  compensation  in  respect  of  such 
payments.     (C.  1437.) 

1413.  If  a  succession  composed  of  only  immovables  devolves 
upon  the  wife  and  she  accepts  it  with  her  husband's  consent,  then 
the  persons  who  are  creditors  of  the  succession  can  enforce  payment 
against  all  the  separate  property  of  the  wife.  If  the  succession 
has  only  been  accepted  by  the  wife  by  permission  of  the  Court,  her 
husband  having  refused,  then  the  creditors  can  only  exercise  their 
remedy  against  the  bare  ownership  of  any  separate  property  of  the 
wife  should  the  immovable  belonging  to  the  succession  be 
insufficient  to  satisfy  their  claim.     (C.  217,  1417,  1426.) 

1414.  When  a  succession  devolves  upon  either  husband  or  wife 
which  is  partly  composed  of  movables  and  partly  of  immovables, 
then  the  community  is  liable  for  the  proportion  of  the  debts 
thereof  which  is  payable  in  respect  of  the  movables  (after  having 
ascertained  the  value  of  the  movables  as  compared  to  that  of  the 
immovables). 

What  such  proportion  should  be,  is  ascertained  by  the  inventory 

{b)  See  definition  of  "movable"  and  "debt"  in  note  to  last  Article.  The  wife 
not  being  able  to  pledge  the  credit  of  the  community,  is  by  this  Article  prevented 
doing  so  by  a  side-wind  by  antedating  the  actual  date  of  the  obligation.  It  is 
a  special  application  of  the  general  principle  laid  down  in  Art.  1328. 
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which  the  hushand  must  have  taken,  whether  he  is  acting  in-his  own 
right  owing  to  the  succession  devolving  upon  him,  or  whether  he 
is  taking  the  position  of  one  who  is  directing  his  wife  and  acting  as 
her  agent,  should  the  succession  be  one  that  has  devolved  upon 
her  (c).     (Pr.  941  and  following  Articles.) 

1415.  If  no  inventory  is  taken  then,  whenever  this  fact  causes 
any  prejudice  to  the  wife  or  her  heirs,  she  or  they  may,  when  the 
community  has  come  to  an  end,  use  as  evidence  to  prove  what  the 
movables  consisted  of  and  their  value,  either  documents  of  title  or 
family  papers,  or  call  witnesses,  or,  if  necessary,  prove  the  facts  by 
common  repute.  But  the  husband  can  never  call  such  evidence 
when  no  inventory  is  forthcoming.     (C.  1442,  1499,  1504, 1510.) 

1416.  The  creditors  of  a  succession,  composed  partly  of 
movables  and  partly  of  immovables,  are  not  prevented  by  the 
provisions  of  Art.  1414  from  taking  proceedings  to  obtain  payment 
by  enforcing  their  remedy  against  the  property  of  the  com- 
munity, whether  the  succession  in  fact  devolved  on  the  husband 
or  the  wife,  provided  that  in  the  latter  case  she  accepted  the 
succession  with  her  husband's  consent.  This  shall  not  affect  either 
the  husband's  or  wife's  claims  against  the  community.  The  same 
principle  applies  even  though  the  succession  was  only  accepted 
by  the  wife  after  having  obtained  the  consent  of  the  Court,  if 
the  movables  belonging  to  such  succession  have  been  mixed  with 
those  belonging  to  the  community  without  having  previously  had 
an  inventory  taken.     (C.  1437,  1470,  1493,  1524.) 

1417.  If  the  wife  has  only  accepted  the  succession  by  permission 
of  the  Court,  and  after  her  husband  refused  his  consent  and  an 
inventory  has  been  taken,  then  the  creditors  can  only  enforce 
payment  against  such  property  as  belonged  to  the  said  succession, 
whether  it  consisted  in  movables  or  immovables,  or,  if  there  is 
insufficient  to  meet  their  claims,  then  only  against  the  bare  owner- 
ship of  any  other  separate  property  belonging  to  the  wife.  (C.  219, 
1413,  1424  and  following  Articles.) 

1418.  The  rules  laid  down  by  Art.  1411  and  those  following 
apply  to  the  debts  charged  on  a  donation  inter  vivos  as  well  as 
those  of  a  succession. 

(c)  The  reason  of  this  rule  is  this :  — Movables  which  are  inherited  become  part  of 
the  community,  and  it  has  therefore  to  bear  the  burden  in  respect  of  the  property 
by  which  it  is  benefited.  The  principle  only  affects  the  contribution  which  the 
community  has  to  bear.  When  the  succession  is  inherited  by  the  husband,  the 
creditors  have  a  remedy  against  his  separate  property  and  also  against  the 
community.  (See  para.  1  of  Art.  1409.)  If  the  succession  is  inherited  through 
the  wife  and  she  has  her  husband's  authority  to  accept  it,  then  the  same  result 
follows  under  the  same  paragraph  of  Art.  1409.  The  case  when  she  accepts  by 
permisaion  of  the  Court  is  regidated  by  Art.  1417. 
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1419.  Creditors  may  enforce  the  payment  of  any  debt  of  the 
wife,  which  she  has  incurred  with  her  husband's  consent,  both 
against  all  the  property  of  the  community  and  also  against  all  the 
property  of  the  husband  or  the  wife ;  always  subject  to  the  right 
which  the  community  has  of  having  such  payments  repaid  and  to 
any  right  the  husband  may  have  to  being  indemnified  in  respect  of 
such  payments.     (C.  1401,  1426,  1437,  1470,  1493.) 

1420.  Every  debt  which  the  wife  only  incurred  on  the  strength 
of  a  general  or  special  authority  of  her  husband  has  to  be  j)aid  by 
the  community ;  the  creditor  cannot  enforce  payment  thereof  either 
against  the  wife  personally  or  against  her  separate  property. 
(C.  1409,  1998.) 

Section  2. 

Of  the  Management  of  the  Community^  and  of  how  tJie  Contracts  of  the 
Htishand  or  Wife  bind  the  Marriage  Partnership. 

1421.  The  husband  has  the  sole  management  of  the  property  of 
the  community.  He  can  sell,  alienate  and  mortgage  it  without 
his  wife  being  a  paiiy  to  such  sale,  alienation  or  mortgage. 
(C.  218,  1401,  1428,  1507,  2208;  Com.  136,  138.) 

1422.  He  cannot  make  any  gratuitous  disposition  inter  vicos  of 
the  immovables  belonging  to  the  community,  nor  can  he  dispose 

'  gratuitously  of  the  movables  as  a  whole  or  any  fractional  share 
thereof  except  for  the  purpose  of  the  advancement  of  the  common 
children  of  himself  and  his  wife.  He  may  make  a  gift  to  anyone 
of  movables  if  he  does  so  specifically,  and  provided  he  does  not 
reserve  to  himself  the  usufruct  of  the  same.  (C.  1401,  1437, 
1439,  1469.) 

1423.  A  husband  cannot  dispose  by  will  of  more  than  his  share 
in  the  community.  If  he  has  made  a  gift  of  a  specific  thing  which 
belongs  to  the  community  by  will,  the  legatee  has  no  claim  to  the 
thing  itself,  unless  it  happens  to  fall  into  the  lot  of  the  husband's 
heirs  in  the  partition.  If  the  thing  so  left  does  not  fall  to  the  lot 
of  the  husband's  heirs,  the  legatee  is  entitled  to  be  compensated  out 
of  the  husband's  heirs'  share  in  the  community,  and  also  out  of  the 
husband's  separate  property,  to  the  full  extent  of  its  value.  (C.  1021, 
1474  {d).) 

1424-  Any  fines  imposed  upon  the  husband  for  a  crime  which 
does  not  involve  civil  death  may  be  levied  upon  the  property  of 
the  community,  subject  always  to  the  wife's  right  of  being  com- 

[d)  Strictly,  by  Art.  1021,  the  legacy  of  something  belongiug  to  auother  is  abso- 
lutely uull ;  bat  this  Article  makes  an  txception  to  the  rule.  ^ 
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pensated  in  respect  thereof.  Fines  inflicted  upon  the  wife  can 
only  be  levied  on  the  bare  OAvnership  of  her  separate  property  so 
long  as  the  community  continues.     (C.  1409,  1425,  1426,  1437.) 

1425.  A  fine  imposed  upon  either  husband  or  wife  in  respect  of 
a  crime  involving  civil  death  affects  only  his  or  her  share  of  the 
community,  and  his  or  her  separate  property  (e). 

1426.  Contracts  entered  into  by  a  wife  without  the  consent  of 
her  husband  do  not  bind  the  property  of  the  community,  although 
they  may  have  been  entered  into  with  the  consent  of  the  Court, 
unless  she  contracts  as  a  public  trader  and  with  reference  to  her 
trade.     (C.  217,  1549  ;  Pr.  878 ;  Com.  4,  5,  7.) 

1427.  A  wife,  unless  authorized  by  the  Court,  can  neither  bind 
herself  nor  the  property  of  the  community,  even  for  the  purpose  of 
getting  her  husband  out  of  prison,  nor  can  she  bind  herself  or  the 
said  property  for  the  purpose  of  setting  up  her  children  in  life 
when  her  husband  is  absent.     (C.  217,  1535,  1555.) 

1428.  The  husband  has  the  management  of  all  his  wife's 
separate  property.  He  can,  without  his  wife's  concurrence, 
exercise  all  her  rights  of  action  with  respect  to  movables,  and  for 
the  possession  of  land.  He  cannot  alienate  his  wife's  separate 
immovable  property  without  her  consent.  The  husband  is  respon- 
sible for  damage  which  his  wife's  separate  property  suffers  owing 
to  his  not  taking  the  necessary  measures  to  prevent  its  deteriora- 
tion. (C.  818,  1421,  1429,  1492,  1498,  1507,  1549,  2121,  2135, 
2185,2254;  Pr.  61.) 

1429.  Any  lease  of  the  wife's  property  made  by  the  husband 
for  a  longer  period  than  nine  years,  in  which  the  wife  does  not  join, 
is  on  the  dissolution  of  the  community  only  good  as  against  the 
wife  and  her  heirs  for  the  period  then  remaining  of  the  first  term 
of  nine  years,  or,  if  such  period  has  terminated,  for  what  remains 
of  the  second  period  of  nine  years,  and  so  on,  so  that  the  lessee  has 
only  a  right  to  finish  the  enjoyment  of  that  period  of  nine  years 
in  which  he  happens  to  find  himself  at  the  date  of  the  dissolution 
of  the  community.     (C.  595,  1718.) 

1430.  Any  lease  of  agricultural  property  for  nine  years  and 
over  made  or  renewed  by  a  husband  of  his  wife's  property  is  bad 
if  made  or  renewed  three  years  before  the  expiration  of  the  exist- 

(«)  The  reason  being  that  when  the  criminal  had  not  committed  an  offence  in- 
volving civil  death  the  community  continued.  Where  the  crime  involved  civil 
death,  the  community  was  dissolved.  As  already  stated,  civil  death  was  abolished 
in  1854. 
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ing  lease  ;  or  any  lease  of  house  property  for  nine  years  and  over 
is  bad  if  the  lease  has  heen  made  or  renewed  two  years  before  the 
expiration  of  the  existing  lease,  unless  the  leases  or  renewals  of 
either  kind  of  property  have  come  into  operation  before  the  dis- 
solution of  the  community.     (C.  1141,  1718.) 

1431.  If  a  wife  makes  herself  liable,  jointly  and  severally  with 
her  husband,  with  respect  to  some  matter  affecting  the  community, 
or  that  affects  her  husband,  she  is  only  liable,  as  far  as  he  is 
concerned,  as  surety,  and  is  entitled  to  be  indemnified  against  any 
liability  under  such  obligation.  (C.  1200,  1214,  1216,  1482,  2011 
and  follomng  Ai-ticles ;  2032,  2135.) 

1432.  Similarly,  a  husband  who  has  warranted  a  sale  which  his 
wife  has  made  of  an  immovable  belonging  to  her,  either  jointly 
or  otherwise,  is  entitled,  if  an  action  is  brought  against  him 
in  consequence,  to  be  indemnified  by  her  either  out  of  her  share 
in  the  community  or  out  of  her  personal  property.  (C.  1200, 
1478.) 

1433.  If  an  immovable  belonging  to  either  husband  or  wife  is 
sold,  or  if  servitudes  which  were  enjoyed  in  respect  of  land 
belonging  to  either  of  them  separately  are  redeemed,  and  the 
money  paid  for  the  same  has  been  paid  {/)  to  the  community 
without  being  reinvested  for  the  benefit  of  the  owner  of  such 
separate  property,  the  husband  or  wife,  as  the  case  may  be,  who 
was  owner  thereof  has  a  first  charge  on  the  community  in  respect 
of  the  price  of  the  immovable  sold  or  the  easements,  right  of 
usufruct  or  user  bought  up.     (C.  1315,  1470,  14.97,  1525.) 

1434.  Money  is  held  to  have  been  reinvested,  as  far  as  the 
husband  is  concerned,  whenever  he  has  declared  (5)  when  making 
a  purchase  that  such  purchase  was  made  as  a  reinvestment,  and 
with  the  money  arising  out  of  the  sale  of  an  immovable  belonging 
to  him  separately.     (C.  1470,  1493.) 


(/)  This  is  a  reprodaction  of  Art.  232  of  the  old  customs  of  Paris.  Laurent  says 
the  principle  applies  to  all  similar  cases,  and  is  not  confined  to  the  two  examples 
given  in  the  Code.  (Vol.  XXI.  para.  449.)  Pothier  says  one  may  take  it  as  a 
general  principle  that  husband  and  wife  have  a  claim  against  the  community  on  its 
dissolution  for  any  sum  by  which  it  became  enriched  at  his  or  her  expense,  and  the 
principle  applies  vice  versd  to  any  expenditure  the  community  has  incurred  on  behalf 
of  either.  (See  Art.  1437  ;  Laurent,  Vol.  XXI.  para.  455.)  The  community  is  not 
liable  if  the  money  has  never  been  paid. 

(g)  The  Courts  have  held  that  though  no  formal  words  are  laid  down  the  fact 
of  its  being  a  reinvestment  ought  to  appear  from  the  expressions  and  words  clauses 
of  the  deed  of  purchase.     (Dalloz  (1869),  I.  455.) 
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1435.  The  husband's  statement  that  the  purchase  has  been 
made  with  money  arising  out  of  the  sale  of  an  immovable  which 
belonged  to  his  wife  separately,  and  by  way  of  reinvestment, 
is  not  sufficient  to  make  it  the  wife's.  The  wife  must  have 
formally  accepted  such  reinvestment.  If  she  has  not  formally 
accepted  the  purchase  as  a  reinvestment,  she  is  only  entitled  to 
claim  repayment  of  the  price  at  which  her  separate  property  was 
sold  when  the  community  comes  to  the  end.     (0.  1434,  14'V.) 

1436.  The  money  received  from  an  immovable  which  was  the 
husband's  separate  property  can  only  be  recovered  out  of  the 
general  assets  of  the  community.  Money  received  on  the  sale  of 
an  icumovable  which  belonged  to  the  wife  can  be  recovered  out  of 
the  separate  property  of  the  husband  if  the  assets  of  the  community 
are  not  sufficient  to  meet  the  claim.  This  right  of  indemnity  can 
only  be  exercised  on  the  basis  of  what  was  received  on  the  sale,  no 
matter  what  may  have  been  alleged  to  be  the  true  value  of  the 
property  sold.     (0.  1470.) 

1437.  Husband  and  wife  must  indemnify  the  community  when- 
ever money  is  taken  out  of  the  community  to  pay  off  a  separate 
liability,  such  as  the  payment  of  the  purchase  price,  or  part  of  the 
purchase  price,  of  an  immovable  which  is  the  separate  property  of 
either,  or  to  get  rid  of  easements  which  may  burden  such  separate 
property,  or  to  recover  back,  preserve,  or  improve  the  separate  pro- 
perty of  either  of  them,  and  generally,  whenever  either  husband  or 
wife  have  derived  some  special  advantage  out  of  the  property 
belonging  to  the  community.  (0.  553,  555,  1406,  1409,  1412  and 
foUowing  Articles;  1422,  1423,  1468,  1469,  1473,  1510,  1554, 
2133.) 

1438.  If  the  father  and  mother  have  jointly  given  a  marriage 
portion  to  their  child  without  stating  in  what  proportion  they 
propose  contributing  thereto,  the  law  presumes  that  each  has 
given  half ;  and  this  is  so,  whether  such  portion  was  given,  or 
agreed  to  be  given,  out  of  property  belonging  to  the  community, 
or  whether  it  has  come,  or  is  to  come,  out  of  the  separate  property 
of  either.  In  the  latter  case,  the  husband  or  wife  whose  separate, 
immovable,  or  other  property  has  been  taken  to  provide  the  dowry, 
has  an  action  by  way  of  indemnity  against  the  property  of  the 
other  (h)  party  for  half  the  dowry.  The  value  of  the  property 
given,  being  taken  at  its  value  at  the  date  of  the  gift.  (C.  843, 
1422,  1544.) 

(A)  This  is  to  point  out  that  the  claim  is  a  debt  if  it  does  not  come  out  of  the 
common  property.     (Laurent,  Vol.  XXII.  para.  544.) 
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1439.  A  dowry  given  by  the  husband  alone  of  things  belonging 
to  the  community  has  to  be  borne  by  the  community  ;  and  a  ^dfe 
married  under  the  system  of  community  is  liable  for  half  the 
do'VNTy,  unless  the  husband  has  declared  expressly  that  he  would 
be  liable  for  the  whole,  or  for  more  than  a  half.     (C.  1422.) 

1440.  Every  person  who  gives  a  dowry  gives  a  warranty  of 
title,  and  interest  is  due  thereon  as  fi*om  the  day  of  the  marriage 
if  the  dowTy  is  not  paid,  unless  a  time  for  payment  has  been  fixed, 
or  there  is  a  clause  stipulating  that  interest  shall  not  be  payable  (/). 
(C.  1547.) 

Section  3. 

Of  the  Dissolution  of  the  Community,  and  some  of  the  Consequences 

thereof. 

1441.  A  community  is  dissolved  (1)  by  death ;  (2)  by  civil 
death :  (3)  by  divorce ;  (4)  by  judicial  separation ;  (o)  by  a 
decree  of  a  Court  giving  the  parties  the  separate  ownership  of 
their  property.     (C.  306,  311,  1443.) 

1442.  The  fact  that  no  inventory  is  made  at  the  death  (whether 
natural  or  ci^il)  of  husband  or  wife  does  not  have  the  effect  of 
continuing  the  community,  but  only  has  the  effect  of  enabling 
persons  interested  in  the  community  to  bring  an  action  to  ascertain 
of  what  property  (immovable  or  movable)  it  consisted  (,/),  and 
allowing  them  both  to  put  in  both  documentary  evidence  and 
evidence  of  common  repute  to  show  of  what  things  the  property 
of  the  community  consisted.  If  there  are  children,  the  fact  that 
there  is  no  inventory  deprives  the  survivor  (whether  husband  or 
wife)  of  the  usufruct  of  income  derived  from  his  or  her  children's 
property,  and  the  assistant  guardian  who  has  not  compelled  the 
survivor  to  make  an  inventory  is  jointly  liable  on  all  judgments 
given  in  favour  of  the  minors.  (0.  384,  795,  1415,  1456,  1470, 
1471,  1472,  1482,  1566,  1567.) 

(»)  See  Laurent,  Vol.  XXI.  paras.  184 — 188.  As  to  the  effect  of  the  ■warranty, 
see  Art.  1693  and  following.  A  dowry  is  not  regarded  in  law  as  a  gift,  but 
when  promised  it  is  considered  a  debt  under  a  contract  due  to  the  husband,  and 
paid  to  him  to  enable  him  to  support  the  extra  expense  inyolved  in  marriage. 
(See  Rogron's  note  to  this  Article.) 

(_;■)  When  there  are  no  children,  and  the  duty  to  make  an  inventory  under 
Art.  795  has  not  been  fulfilled,  the  heirs  are  given  special  facilities  as  to  evidence 
to  prove  their  claim.  Wben  there  are  children,  and  no  inventory  has  been  taken, 
the  surviving  parent  loses  the  right  to  the  usufruct  of  his  children's  property  which 
he  would  otherwise  have  had  until  they  arrive  at  the  age  of  eighteen,  to  which  he 
would  otherwise  have  been  entitled  under  Art.  384. 
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1443.  The  property  of  husband  and  wife  can  only  be  separated 
as  the  result  of  an  action  brought  by  a  wife  whose  dowry  (k)  is 
imperilled.  Such  action  may  also  be  brought  if  the  husband's 
financial  position  is  such  that  there  are  good  grounds  for  fearing 
that  his  property  will  not  be  sufficient  to  satisfy  the  wife's  rights, 
and  her  claim  to  have  money  which  he  has  used  for  his  own 
purposes  made  up  to  her.  A  husband  and  wife  cannot  agree  to 
own  their  property  separately  (/).  (C.  1447,  1563;  Pr.  49,  86r5 
and  following  Articles ;  Com.  65  and  following  Articles.) 

1444,  Although  a  Court  may  have  decreed  separation  of 
property  as  between  husband  and  wife,  such  separation  is  void 
unless  there  has  been  a  genuine  settlement  (m)  (so  far  as  the 
husband's  property  will  go)  of  all  the  wife's  rights,  including  her 
right  to  be  compensated,  and  such  settlement  has  been  carried 
out  by  means  of  an  instrument  drawn  up  by  a  notary  ;  or  unless 
at  any  rate  legal  proceedings  have  been  instituted  within  a  fort- 
night of  the  judgment  of  separation  to  enforce  it,  and  such 
proceedings   have   continued  without  interruption  («) .     (C.  1447, 


{k)  There  are  two  cases  in  which  the  wife  can  bring  this  sort  of  action :  when 
her  dowry  ia  imperilled,  and  when  she  has  reason  to  believe  that  her  husband's 
property  is  so  reduced  that  it  will  not  be  sufficient  to  meet  any  claim  she  may  have 
in  respect  of  money  of  the  community  used  for  his  private  advantages.  The 
dowry  was  intended  to  assist  the  husband  in  supporting  the  household  and 
ediicating  the  children.  When  the  dowry  is  not  used  for  that  purpose  it  is  in 
peril.  (Laurent,  Vol.  XXII.  para.  229.)  When  the  husband's  property  is  so 
reduced  that  it  is  probable  that  any  claim  could  not  be  met,  she  can  also  take 
proceedings  to  have  her  property  and  that  of  her  husband  separated,  and  this 
applies  not  only  to  existing  but  also  to  future  claims.  The  rights  referred  to  are 
those  mentioned  in  Arts.  1470  and  1472,  and  the  right  of  indemnity  inter  alia  under 
Arts.  1431,  1435 — 1438.  On  getting  separation  as  to  goods  the  wife  resumes  the 
free  and  uncontrolled  management  of  her  property,  and  is  freed  from  the  marital 
rights  in  that  respect. 

{I)  There  are  two  ways  by  which  husband  and  wife  may  own  their  property 
separately :  —  (a)  By  making  an  agreemeat  to  that  effect  in  their  marriage  con  - 
tract ;  (b)  by  a  Court  making  a  decree  to  that  effect.  This  Article  deals  with  the 
latter  method.  The  reason  parties  cannot  agree  after  the  marriage  has  once  been 
celebrated  is  that  it  would  violate  Art.  1395,  which  forbids  the  marriage  contract 
being  altered  afterwards,  and  it  would  affect  the  rights  of  third  parties  who 
contracted  on  the  strength  of  such  contract. 

(w)  The  Courts  are  satisfied  if  bond  Jide  measures  are  taken  to  carry  out  the 
settlement,  even  if  all  the  money  has  not  been  paid  over  or  property  transferred 
within  the  fortnight.     (Court  of  Ca-ssation,  3rd  February,  1834  ;  S.  (1834),  I.  9,^.) 

(«)  The  object  of  this  section  is  to  prevent  the  wife  bringing  a  fraudulent  claim 
for  the  purpose  of  protecting  property  from  her  debtors.  There  has  to  be  an 
actual  ("reel")  settlement  before  a  notary.  The  document  has  to  be  drawn  up 
by  a  notary  if  the  parties  come  to  terms,  or  if  they  refuse  to  do  so,  then  the  judg- 
ment must  be  enforced.  It  is  not  sufficient  to  take  preliminary  steps,  for  these 
might  only  have  been  taken  to  cheat  creditors.     The  Articles  referred  to  in  the 
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1563  ;  Pr.  49,  865  and  following  Articles;  Com.  65  and  following 
Articles.) 

1445.  Before  the  separation  of  property  as  between  husband 
and  wife  is  carried  into  efPect  it  must  be  made  public  by  putting  a 
notice  of  the  judgment  on  the  notice  board  kept  for  this  purpose 
in  the  principal  hall  of  the  Court  of  First  Instance,  and  also  by 
anothpr  n'^tice  in  the  Court  of  Commerce  of  the  place  and 
husband's  domicile  if  he  happened  to  be  a  trader,  banker  or 
merchant.     Unless  this  is  done  the  judgment  ceases  to  be  effective. 

The  judgment  which  declares  that  husband  and  wife  shall  be 
separated  qua  their  property  relates  back,  so  far  as  its  effects  are 
concerned,  to  the  day  on  which  the  action  was  commenced. 
(C.  1153  ;  Pr.  872  and  following  Articles.) 

1446.  The  personal  creditors  of  the  wife  have  no  power  to 
institute  such  an  action  except  with  her  consent.  But  in  case  the 
husband  becomps  bankrupt  or  insolvent  they  can  exercise  the 
rights  of  their  debtor  to  the  extent  that  they  have  claims  (o) 
against  her.     (C.  1166,  1464,  2121.) 

1447.  The  creditors  of  the  husband  have  a  right  to  appeal 
against  a  judgment  of  separation  of  property  given  in  fraud  of 
their  rights ;  they  may  even  intervene  on  the  hearing  of  the 
petition  for  separation  of  property  and  oppose  it.  (C.  1167,  1464; 
Pr.  871,  873.) 

1448.  A  wife,  who  has  been  separated  qua  property,  must  con- 
tribute in  proportion  to  her  means  towards  the  expenses  of  the 
household  and  the  education  of  their  common  children.  She  must 
bear  the  whole  of  these  expenses  if  her  husband  is  left  without 
any  means.    (C.  203,  212  and  following  Articles ;  214, 1537, 1575.) 

1449.  A  wife  who  has  obtained  a  judicial  separation,  or  who 
has  only  been  separated  qua  her  property,  resumes  the  uncontrolled 
management  of  her  property.  She  can  dispose  of  her  movables 
and  alienate  them.  She  cannot  alienate  her  immovables,  except 
with  her  husband's  consent  or,  in  case  he  refuses,  after  having 
obtained  the  consent  of  the  Court.  (C.  217,  1188,  1222,  1234, 
1536  and  following  Articles;  1549,  1563,  1595,  1719,  1728.) 

1450.  When  a  wife  who  has  been  judicially  separated  sells  an 
immovable  by  consent  of  the  Court,  her  husband  is  not  liable  if 
the  money  produced  by  the  sale  is  not  invested,  nor  does  he  warrant 

Code  of  Procedure  provide  for  the  judgment  being  made  public  by  certain  advertise- 
ments and  notices,  as  the  wife  must  be  paid  as  far  as  there  is  sufficient  property  of 
the  husband  to  meet  her  claims.     (See  Laurent,  Vol.  XXII.  para.  256.) 

(o)  Claims — "crcances  :  droits  d'exiger  I'accomplissement  d'une  obligration." 
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the  title  of  the  new  land  bought  instead  thereof,  unless  he  has 
joined  in  the  contract  of  sale  or  is  proved  to  have  received  the 
money,  or  such  money  has  been  used  for  his  benefit.  He  is  liable 
for  its  non-investment  or  the  title  of  the  land  bought  by  way  of 
re-investment  {p)  if  he  was  a  party  to  and  the  property  was  sold 
with  his  consent.  He  does  not  warrant  the  investment  turning 
out  profitable. 

1451.  A  community  dissolved  by  a  judicial  separation,  or  a 
separation  of  property  alone,  may  be  reconstituted  by  consent  of 
the  two  parties.  But  it  can  only  be  reconstituted  by  means  of  an 
instrument  drawn  up  before  notaries  and  of  which  there  is  a  record. 
A  copy  of  such  document  in  executory  form  must  be  posted  up  in 
the  manner  prescribed  by  Art.  1445.  If  this  is  done,  the  com- 
munity is  re-established  as  from  the  day  of  the  marriage,  and 
things  revert  to  the  same  position  as  if  there  never  had  been  any 
separation,  without  prejudice,  however,  to  validity  of  acts  in  law 
done  by  the  wife  during  the  interval  under  her  powers  under 
Art.  1449.  Every  agreement  is  void  under  which  husband  and 
wife  may  seek  to  re-establish  their  community  subject  to  different 
conditions  than  those  which  originally  regulated  it.  (C.  311  (new 
one  that  of  1893),  1394,  1445 ;  Pr.  872.) 

1452.  A  dissolution  of  the  community  of  goods  arising  from  a 
divorce,  or  from  a  judicial  separation,  or  from  a  separation  of 
property  alone,  does  not  bring  into  operation  the  wife's  rights  by 
way  of  survivorship,  but  she  retains  the  right  to  exercise  such 
rights  on  her  husband's  actual  or  civil  death.  (C.  311,  1443  and 
following  Articles ;  1518.) 

Section  4. 

Of  the  Effect  of  accepting  an  Interest  in  the  Community,  and  the 
Manner  in  ivhich  an  Interest  therein  can  be  disclaimed,  and  of 
the  Form  of  the  Disclaimer. 

1453.  After  the  community  is  dissolved  the  wife,  or  her  heirs 
and  representatives,  may  accept  or  disclaim  {q)  an  interest  in  the 
assets  of  the  community.  Every  agreement  to  give  up  this  right 
is  void.     (0.  146i,  1466,  1492.) 

1454.  A  wife  who  has  interfered  with  the  property  of  the 
community  cannot  disclaim  an  interest  therein.  Acts  done  merely 
by  way  of  management,  or  for  the  purpose  of  preserving  the 

(jo)  The  French  words  are  "d'emploi  ou  de  remploi,"  and  mean  investment  in 
securities  or  re-investment  in  land.     (See  Rogron.) 

[q)  The  wife's  disclaimer  is  irrevocable  unless  there  is  fraud  (Art.  1455),  and  is 
not  like  the  disclaimer  of  a  succession  which  may  be  withdrawn  under  Art.  790. 
W.  T 
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property  of  the  community,  are  not  considered  in  law  as  inter- 
ference with  the  property  of  the  community  (;•).  (C.  778,  779, 
1463.) 

1455.  If  a  wife,  who  is  of  age,  has,  in  an  instrument  drawn  up 
by  a  notary  (&■),  assumed  the  position  of  a  person  married  under 
the  system  of  community  oi  goods,  she  cannot  afterwards  disclaim 
such  position  nor  take  proceedings  to  have  herself  declared  not  to 
he  in  community,  even  though  she  assumed  the  position  of  a  person 
in  community  before  having  made  an  inventory ;  provided  always 
that  the  heirs  of  the  husband  were  not  guUty  of  fraud.  (C.  1116 
and  following  Ai-ticles.) 

1456.  A  wife  who  survives  her  husband  and  wishes  to  retain 
the  power  of  disclaiming  an  interest  in  the  community  must 
within  three  months  of  the  death  of  her  husband  have  a  faithful 
and  accurate  inventory  taken  of  all  the  property  belonging  to  the 
community.  Such  inventory  must  be  taken  in  presence  of  the 
heirs  of  her  husband  or  after  having  duly  summoned  them  to 
attend  its  taldng.  After  the  inventory  has  been  taken  she  must 
aifirm,  before  the  public  officer  who  took  it  and  when  he  has 
finished  taking  it,  that  it  is  a  faithful  and  true  inventory.  (0.  793, 
1457,  1459,  1466 ;  Pr.  941  and  following  Articles.) 

1457.  She  must  disclaim  within  three  months  and  forty  days  of 
her  husband's  decease.  This  disclaimer  must  be  made  at  the 
registry  of  the  Tlibunal  of  First  Instance  of  the  district  in  which 
her  husband's  domicile  was  situated.  The  instrument  of  disclaimer 
must  be  copied  in  the  register  kept  for  disclaimers  of  successions. 
(C.  1461,  1465 ;  Pr.  874,  957.) 

1458.  The  widow  may,  if  the  circumstances  require  it,  petition 
the  Court  of  First  Instance  to  extend  the  time  given  by  the  last 
Article  for  disclaimer.  The  Court  ma}^  if  it  thinks  proper,  grant 
an  extension  of  time  after  having  heard  the  heirs  of  the  husband, 
or  after  they  have  been  duly  served  with  notice  to  appear. 
(C.  788,  1461.) 

1459.  A  widow,  who  has  not  disclaimed  within  the  time  pre- 
scribed above,  has  not  lost  the  right  of  disclaimer  if  she  has  not 
interfered  with  the  assets  of  the  community  and  has  made  an 
inventory.  The  only  result  of  not  having  disclaimed,  under  the 
said  circumstances,  is  that  she  is  liable  to  be  sued  as  being  in 

(r)  As  to  how  the  consents  of  the  community  are  divisible  between  the  wife  and 
her  husband's  heirs,  or  between  the  husband  and  wife's  heirs,  see  Art.  1474. 

(»)  The  word  is  *'  acte  "  and  generally  applies  to  notarial  instruments  only,  but 
confer  Art.  778  as  to  what  constitutes  acceptance  of  a  succession. 
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community  until  she  has  in  fact  disclaimed,  and  must  pay  any 
costs  up  to  date  of  such  disclaimer.  An  action  may  also  he 
hrought  against  her  forty  days  after  the  inventory  has  been 
finished  if  the  inventory  is  completed  before  the  three  months  are 
up.     (0.  800,  1461  and  following  Article.) 

1460.  A  widow  who  has  diverted  or  concealed  any  property  of 
the  community  is  held  to  be  in  community  in  spite  of  her  dis- 
claimer. The  same  principle  applies  to  the  heirs  who  Kave  diverted 
or  concealed  any  property  belonging  to  the  community.  (C.  792, 
801,  1477,  1483.) 

1461.  If  the  widow  dies  within  the  three  months  without  having 
made  or  without  having  finished  the  inventory,  her  heirs  have 
another  three  months  for  making  or  finishing  the  inventory  ;  such 
period  to  run  from  the  death  of  the  widow,  and  forty  days  in 
addition  are  allowed  them  to  consider  what  they  will  do  after  the 
inventory  is  completed.  If  the  widow  dies  after  having  completed 
the  inventory  her  heirs  have  another  period  of  forty  days  to 
consider  what  they  will  do.  Such  forty  days  shall  be  reckoned  as 
from  the  date  of  her  death.  They  can,  moreover,  disclaim  in  the 
manner  laid  down  above,  and  Arts.  1458  and  1459  are  applicable 
to  their  case.     (0.  1466,  1475,  1491.) 

1462.  The  provisions  of  Art.  1456  and  those  following  apply 
to  the  case  of  the  wife  of  a  person  civilly  dead  as  from  the  date 
that  the  civil  death  commenced. 

1463.  A  wife  who  has  been  divorced  or  judicially  separated  is 
held  to  have  disclaimed  all  interest  in  the  community  if  she  has 
not  agreed  to  remain  in  community  within  three  months  and  forty 
days  from  the  date  the  decree  of  divorce  or  separation  has 
become  final,  unless  the  Court,  after  hearing  her  husband,  or 
after  he  has  been  duly  summoned  to  attend,  has  granted  her  an 
extension  of  time  [the  time  given  by  law  for  agreeing  to  remain 
in  community  not  having  expired].     (C.  311,  1458.) 

1464.  The  wife's  creditors  can  apply  to  have  any  disclaimer 
made  by  either  the  wife  or  her  heirs  set  aside  if  it  is  made  in  fraud 
of  their  claims,  and  can  agree  to  be  in  community  on  their  own 
account.     (C.  788,  1167.) 

1465.  During  the  three  months  and  forty  days  which  the  law 
gives  the  widow  to  take  an  inventory  and  to  consider  what  she  will 
do,  she  is  entitled  (whether  she  accepts  or  disclaims  an  interest  in 
the  community)  to  take  what  she  requires  for  her  own  food  and  that 
of  her  servants  out  of  any  existing  stores ;  or  if  there  are  no  such 
stores,  then  to  obtain  the  same  on  the  credit  of  property  of  the 

t2 
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commuuitj,  provided  always  that  she  uses  this  power  reasonably. 
The  widow  is  not  liable  to  pay  rent  for  a  house  belonging  either  to 
the  community  or  belonging  to  the  heirs  of  her  husband  which  she 
occupies  during  the  said  period.  If  the  house  in  which  husband 
and  wife  were  living  at  the  time  of  the  dissolution  of  the  com- 
munity was  a  hired  house  the  wife  has  not,  during  the  said  three 
months,  to  contribute  towards  the  rent,  but  the  rent  shall  be  pay- 
able out  of  the  assets  of  the  community.     (C.  1495,  1570.) 

1466.  If  the  community  is  dissolved  by  the  death  of  the  wife 
her  heirs  may,  in  the  same  manner,  disclaim  any  interest  in  the 
assets  of  the  community  within  the  period  laid  dovra  by  law  in  the 
case  of  the  wife  surviving  her  husband.     (C.  1453,  1475,  1491.) 

Section  5. 

ffoip  the  Community  must  be  divided  tchen  Persons  have  accepted  the 
position  of  being  in  Community. 

1467  {t).  When  the  wife  or  her  heirs  have  agreed  to  taking  an 
interest  in  the  community  the  assets  become  divisible,  and  the 
parties  have  to  bear  the  debts  in  the  manner  and  proportion  stated 
in  the  following  sections.  (C.  815, 1401, 1409, 1453  and  following 
Articles ;  1468  and  following  Articles  ;  1522.) 

(<)  The  community  is  not  regarded  in  French  law  as  a  legal  entity  except  for 
purposes  of  taking  an  account.  It  is  somewhat  like  a  private  partnership.  Certain 
property  (see  Arts.  1-iOl — 1408)  become  its  assets,  and  Arts.  1409 — 1420  lay  down 
the  rules  for  ascertaining  what  debts  should  be  paid  primarily  out  of  the  community 
partnership  funds.  Such  partnership  may  owe  money  to  either  partner  as  when  it 
works  quarries,  &c. ,  which  were  not  opened  when  the  community  commenced.  It 
may  pay  debts  due  by  one  of  the  partners  only,  as  under  Art.  1406.  When 
the  community  comes  to  be  dissolved  an  account  is  taken  to  ascertain  what  each 
partner  owes  the  partnership  and  what  the  partnership  owes  them,  and  then,  when 
the  assets  have  been  ascertained  (after  paying  such  debts),  the  partnership  property 
is  divided,  if  any,  equally  between  husband  and  wife.  (See  Art.  1474.)  The  sur- 
viving partner  and  the  heirs  of  the  other  party  are  then  liable  personally  for  the 
debts  of  the  community  in  proportion  to  their  shares,  i.e.,  equally.  A  wife  who, 
by  disclaiming  an  interest  in  the  community,  disclaims  her  share  in  the  assets,  does 
not  thereby  prejudice  any  rights  she  may  have  as  against  the  community  to  pay- 
ment of  what  it  owes  her,  nor,  on  the  other  hand,  does  she  get  rid  of  her  liability  to 
repay  the  community  any  disbursements  made  on  her  behalf.  If  she  accej)t8 
the  community,  she  makes  herself  liable  for  her  shnre  of  it^  debts.  If  the  debts  are 
greater  than  the  assets,  she  has  obviously  an  interest  in  disclaiming;  if  they  are  less, 
an  interest  in  accepting.  As  she  may  disclaim  any  interest  in  the  community  with 
a  view  of  defrauding  her  creditors,  they  have  a  right  to  accept  or  disclaim  on  their 
own  account.  (Art.  1464.)  But  it  will  be  noticed  it  is  only  when  she  has  acted 
fraudulently,  and  not  merely  when  she  has  acted  prejudicially  to  their  interests. 
The  husband  has  no  similar  power  of  disclaiming  the  community ;  as  mauaging 
partner  it  is  his  fault  if  the  partnership  is  insolvent ;  when  the  wife  disclaims,  all 
the  rights  of  the  community  merge  in  him.  (See  Laurent,  Vol.  XXII.  paras.  445 
to  447.) 


OF  A  MAKRIAGE  CONTKACT,  ETC.  277 

Para.  1. — Of  the  Division  of  the  Assets. 

1468.  Husband  and  wife  or  their  respective  heirs  miist  bring 
into  account  and  add  to  the  general  mass  of  the  existing  property 
belonging  to  the  community  all  that  they  may  owe  the  com- 
munity, whether  in  respect  of  a  repayment  (u)  that  has  to  be 
made  by  either  of  them  or  in  respect  of  a  right  of  indemnity  under 
the  rules  laid  down  in  sect.  2  of  the  first  part  of  this  chapter. 
(0.  1422  and  following  sections  ;  1433  and  following  sections.) 

1469.  Each  party  or  his  heirs  must  also  either  hand  back  any 
sums  taken  by  them  out  of  the  community  or  else  the  value  of  any 
property  that  such  party  has  taken  from  the  fund  of  the  com- 
munity for  the  purpose  of  giving  a  dowry  to  the  child  of  a  previous 
marriage,  or  for  the  purpose  of  personally  giving  a  dowry  to  a 
common  chHd.     (C.  843,  1438,  1439,  1544,  2093.) 

1470.  Both  husband  and  wife,  or  their  respective  heirs,  have  a 
right,  before  dividing  assets  of  the  community  up  between  them, 
to  take  out  of  the  general  assets  of  the  community — 

(1)  Any  separate  property  which  was  not  brought  into  com- 

munity, and  still  exists  in  its  original  state,  or  else  any 
property  bought  by  way  of  re-investment  of  funds 
derived  from  the  sale  of  separate  property,  or  to  replace 
any  such  property  sold. 

(2)  Any  money  received  in  respect  of  their  separate  immovables 

sold  during  the  subsistence  of  the  community,  and  which 
sale  price  has  not  been  re-invested. 

(3)  Any  sums  which   the   community  owes  them  by  way  of 

indemnity  (x). 
(C.    1404   and    following  Articles;    1419,    1431    and    following 
Articles  ;  1502  and  following  Articles ;  1515  and  following  Articles; 
1595 ;  Com.  557.) 

•  1471.  The  wife  is  entitled  to  take  what  the  community  owes  her 
out  of  the  general  assets  before  her  husband  can  exercise  his 
similar  right.  This  right  of  taking  out  of  the  general  assets 
before  division,  in  respect  of  property  which  no  longer  exists  in  its 
original  condition,  is  exercisable,  first,  out  of  the  ready  money, 
then  out  of  the  movables,  and,  lastly,  comes  out  of  any  immovables 
belonging  to  the  community.  In  such  last  case  both  the  wife  and 
her  heirs  can  elect  against  which  immovables  they  will  exercise 

(m)  The  words  "recompense"  and  "  indenmites  "  are  synonymous.  The  prin- 
ciple on  which  husband  and  wife  have  to  account  will  be  found  laid  down  in 
Arts.  1433  and  1437. 

(*)  See  Arts.  1419  and  1431. 
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their  rights.     (C.  832  and  foUowing  Articles;  1415,  1470,  1472, 
1485,  1492,  1493,  1494 ;  Com.  557.) 

1472.  The  husband  can  only  exercise  this  right  of  taking 
back  as  against  property  that  belongs  to  the  community.  The 
wife  and  her  heirs  are  entitled  to  be  repaid  against  the  husband's 
separate  property  if  the  assets  of  the  community  should  be 
insufficient  to  meet  their  claims.  (C.  883,  1436,  1470,  1471, 
1476,  2121,  2135 ;  Com.  557.) 

1473.  Suras  due  to  either  husband  or  wife  by  way  of  repay- 
ments or  indemnities,  and  sums  due  by  them  to  the  community, 
bear  interest  as  of  right,  even  if  no  demand  has  been  made. 
Interest  begins  to  run  as  from  the  day  that  the  community  was 
dissolved.     (C.  1441,  1479.) 

1474.  When  all  the  claims  of  husband  and  wife  to  take  back 
before  the  partition  have  been  satisfied  out  of  the  general  assets, 
the  property  that  remains  is  equally  divided  between  the  parties 
or  their  representatives.     (C.  1482,  1571.) 

1475.  If  the  representatives  of  the  wife  do  not  agree  as  to 
whether  they  should  or  should  not  accept  an  interest  in  the  com- 
munity, and  one  accepts  an  interest  in  the  community,  while 
another  disclaims  any  interest  therein,  then  the  person  accepting 
takes  only  such  share  of  the  property  falling  to  the  wife's  portion 
as  would  fall  to  him  qua  heir.  The  balance  belongs  to  the  husband, 
and  succeeds  qua  the  share  which  would  have  fallen  to  any  dis- 
claiming heir,  to  all  such  rights  as  the  wife  might  have  exercised 
if  she  disclaimed,  but  only  in  respect  of  such  a  proportion  of 
her  rights  as  would  fall  to  the  share  of  the  disclaiming  heir(j^). 
(C.  873,  1466,  1491,  1495.) 

1476.  In  all  other  respects  the  division  of  the  assets  of  com- 
munity is  subject  to  all  the  rules  affecting  partition  between 
co-heirs,  as  to  manner  in  which  the  assets  should  be  divided,  as  it) 
auctioning  the  immovables  by  the  Court  (when  that  has  to  be 

(j/)  The  meaning  of  this  Ajlicle  is  this :  if  one  of  the  wife's  heirs  accepts  com- 
munity, then,  in  respect  of  the  share  which  he  represents  in  the  wife's  estates,  he  is 
exactly  in  the  position  that  she  would  have  been  if  she  had  done  the  same  thing. 
He  pays  a  share  of  the  debts  which  represents  the  interest  he  takes  in  the  wife's 
property.  Thus  if  a  fifth  of  the  wife's  property  falls  to  him  as  heir,  he  pays  the 
debts  payable  in  respect  of  that  fifth  and  gets  a  fifth  of  her  share  of  any  assets. 
If  he  disclaims,  then  he  has  all  the  rights  of  a  wdfe  that  disclaims  so  far  as  his 
share  of  her  property  is  concerned.  In  neither  case  does  he  get  a  benefit  or  sufiFer  a 
loss  from  what  the  other  heirs  may  have  done,  and  does  not  inherit  their  share 
of  the  claim  against  the  community.  Any  lapsed  shares  in  the  community  fall  to 
the  husband,  who  bears  the  burden  of  its  debts  and  gets  the  benefit  of  its  assets, 
if  any. 
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done),  as  to  the  effects  of  a  partition,  as  to  the  warranties  which 
arise,  and  as  to  any  balance  which  may  be  payable  by  way  of 
equality  of  exchange,  which  rules  are  laid  down  under  the  title 
"  Concerning  Successions."     (C.  815,  883,  2103,  2109  ;  Pr.  966.) 

1477.  If  either  husband  or  wife  has  diverted  or  concealed  any 
property  of  the  community,  he  or  she  is  deprived  of  his  or  her 
share  in  the  said  property.     (C.  792,  801,  1460  r  Com.  594.) 

1478.  If,  after  the  partition  is  finished,  either  husband  or  wife 
has  a  separate  debt  against  the  other,  as  happens  when  the  money 
resulting  from  the  sale  of  his  or  her  separate  property  has  been 
used  to  pay  a  separate  debt  of  the  other,  then  he  or  she  can 
enforce  his  or  her  claim  against  the  share  that  fell  to  the  other 
party  in  the  community,  or  against  his  or  her  separate  property  (s). 
(C.  1432.) 

1479.  Separate  debts  which  husband  and  wife  owe  one  another 
only  carry  interest  as  and  from  the  day  that  an  action  for  the  same 
has  been  brought.     (C.  1139,  1153,  1440,  1473,  1570.) 

1480.  Donations  inter  vivos  which  either  husband  or  wife  have 
made  one  another  are  only  payable  out  of  the  donor's  share  (a)  in 

*  the  community,  or  out  of  his  or  her  separate  property. 

1481.  The  widow's  mourning  has  to  be  paid  by  the  heirs  of  her 
late  husband.  The  amount  of  this  mourning  depends  on  her 
husband's  pecuniary  position.  It  has  to  be  paid  even  when  the 
widow  disclaims  a  share  in  the  community.     (C.  1492,  1570.) 

Para.  2. — Of  the  Liabilities  of  the  Community  and  of  Contribution 
to  the  Payment  of  its  Debts. 

1482.  Husband  and  wife,  or  their  heirs,  are  liable  each  for  half 
of  the  debts  of  the  community.     The  costs  of  putting  the  seal  of 

(z)  This  applies  to  debts  which  either  husband  or  wife  may  owe  one  another  with 
which  the  community  had  nothing  to  do — the  subject-matter  not  long  pasted 
through  the  hands  of  the  community :  for  example,  if  either  husband  or  wife 
sells  a  part  of  his  or  her  separate  property  to  pay  a  debt  of  the  other,  he  or  she 
becomes  a  creditor  quite  apart  from  the  community.  This  can  only  happen  when 
the  sale  price  has  been  paid  direct  to  his  or  her  creditor  without  coming  into  the 
hands  of  the  husband.  *  So,  under  Art.  1438,  if  either  the  mother  or  father  pays  the 
whole  dowry  of  their  common  child  out  of  his  or  her  separate  property,  the  parent 
BO  paying  the  whole  is  entitled  to  claim  half  back  against  his  wife  or  her  husband 
(as  the  case  may  be),  who  paid  nothing.  Such  claim  is  against  the  separate  pro- 
perty, not  against  the  community.  There  may  be  a  debt  in  respect  of  a  sale  made 
by  one  to  the  other  under  Art.  1595.  Such  debts,  however,  are  rare,  as  debts  are 
movables  and  fall  into  the  community  as  such  and  get  merged. 

(a)  If  this  were  not  so  the  donee  owing  half  the  community  would  be  paying  half 
of  the  donation  inter  vivos.     (C.  1091  and  following.) 
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the  Court  upon  the  property  of  the  community,  the  costs  of  the 
inventory,  the  costs  of  the  sale  of  the  furniture,  the  costs  of  the 
liquidation,  the  costs  of  selling  the  property  by  the  Court,  and 
partitioning  it  form  part  of  the  debts  of  the  community.  (C.  1409, 
1456,  1483,  1490,  1510.) 

1483.  The  wife  is  only  liable  for  the  debts  of  the  community, 
both  as  between  herself  and  her  husband  and  as  between  herself 
and  the  creditors,  up  to  the  amount  of  her  beneficial  interest  therein ; 
provided  there  is  a  good  and  faithful  inventory,  and  she  accounts 
both  for  the  things  contained  in  the  inventory  and  for  what  came 
to  her  in  the  partition.     (C.  1328,  1409,  1432,  1456,  1510.) 

1484.  The  husband  is  liable  for  all  the  debts  of  the  community 
contracted  by  him,  saving  always  his  right  over  and  against  his 
wife  or  her  heirs  in  respect  of  the  half  of  such  debts  {b).  (C.  1478, 
1482.) 

1485.  As  regards  the  wife's  debts,  the  husband  is  only  liable 
to  pay  half  those  debts  that  are  payable  by  the  community  (c). 
(C.  1410  and  follomng  ;  1413  and  following.) 

1486.  The  wife  may  be  sued  for  all  the  whole  amount  of  any 
debts  for  which  the  community  became  liable  on  her  account, 
saving  always  her  right  to  sue  her  husband  or  her  heirs  to  pay 
their  half  in  the  said  debts.     (C.  1410,  1478.) 

1487.  A  wife,  even  if  personally  liable  for  a  debt  of  the 
community,  can  only  be  sued  for  half  the  debt ;  unless  she  bound 
herself  to  pay  it  jointly  and  severally.     (C.  1200,  1489.) 

1488.  A  wife  who  has  paid  more  than  half  the  debts  of  the 
community  is  not  entitled  to  sue  the  creditor  for  repayment  of  the 
excess,  unless  the  receipt  states  that  she  was  only  paying  her  half 
of  the  debts  of  the  community,     (0.  1235,  1377.) 

1489.  If  either  husband  or  wife  is  sued  for  the  whole  amount 
of  a  debt,  owing  to  the  fact  that  a  mortgagee  is  exercising  his 
rights  of  mortgage  over  an  immovable  which  has  fallen  to  the 
husband's  or  wife's  lot,  then  such  husband  or  wife  (as  the  case  may 
be)  has  a  right  to  claim  half  the  amount  over  against  the  other 
party(wife  or  husband),  or  her  or  his  heirs.     (C,  873,  2114.) 

1490.  The  preceding  rules  do  not  prevent  the  parties  to  a  parti- 
tion agreeing  that  one  party  shall  pay  a  different  proportion  than 

{b)  These  debts  include  those  the  wife  has  incurred  under  Art.  1427. 

(c)  The  debts  here  referred  to  are  the  debts  of  the  wife  before  marriage,  and 
debts  which  are  chargeable  upon  any  succession  or  gift  of  movables  accruing  to  her 
while  under  coverture. 
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half  of  the  debts  or  shall  pay  them  all.  Whenever  either  party 
has  paid  a  larger  share  of  the  debts  of  the  community  than  that 
for  which  he  or  she  was  liable,  he  or  she  has  a  right  over  against 
the  other  party  to  claim  back  the  excess  paid.     (C.  1482,  1487.) 

1491.  All  the  rules  laid  down  above  as  respects  husband  and 
wife  hold  good  as  regards  the  heirs  of  either  of  them.  And  sucli 
heirs  have  the  same  rights  and  are  subject  to  the  same  liabilities  as 
the  party  they  represent.     (C.  1461,  1466,  1475,  1495.) 

Section  6. 
Of  Disclaimer  of  the  Community  and  itn  Effects. 

1492.  If  the  wife  disclaims  she  loses  all  her  rights  in  the  pro- 
perty of  the  community,  even  those  in  the  movables  which  the 
community  acquired  through  her.  She  is  only  entitled  to  take  her 
personal  linen  and  clothes  {d). 

1493.  A  wife  who  disclaims  has  a  right  to  take  back  (1)  im- 
movables belonging  to  her  as  separate  property  when  they  have 
not  been  alienated,  or  any  immovable  which  was  bought  as  a  re- 
investment in  place  of  one  sold ;  (2)  the  money  received  on  tlie 
sale  of  any  such  immovables  when  it  has  not  been  re-invested  in 
land  with  her  approval,  as  provided  (e)  above ;  (3)  anything  due 
to  her  by  way  of  indemnity  from  the  community.  (0,  1431, 
1486.) 

1494.  A  wife  who  disclaims  is  not  liable  to  contribute  towards 
the  debts  of  the  community,  either  as  between  herself  and  her 
husband  or  as  between  herself  and  the  creditors.  She  is,  however, 
liable  to  the  creditors  if  she  made  herself  jointly  and  severally 
liable  with  her  husband,  or  when  the  debt,  which  has  become  a 
debt  of  the  community,  was  one  for  which  she  was  originally  liable 
on  her  own  account :  saving  always  her  right  over  against  her 
husband  or  his  heirs  (/).     (C.  1431,  1486.) 

1495.  She  can  enforce  all  her  above-mentioned  rights  of  action 
and  rights  to  be  indemnified  both  against  the  property  of  the  com- 
munity and  against  her  husband's  separate  property.  The  wife's 
heirs  have  the  same  rights  as  she  had  herself,  except  the  right  to 
take  the  linen  and  clothes,  and  the  right  to  be  fed  and  housed  during 

{d)  This  does  not  seem  to  include  her  jewellery  according  to  some  authors. 

\e)  Art.  1435. 

(/)  As  the  wife  has  only  a  half  share  even  when  she  accepts  in  community,  she 
cannot  be  made  liable  as  between  herself  and  her  husband  for  more  than  half  the 
debt.     (Cass.  2l8t  February,  1872  ;  S.  (1872),  I.  60  ;  and  tee  Arts.  1409,  1410,  HSo.) 
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the  time  fixed  for  takirg  an  inventory  and  deliberating  whether 
she  hhall  accept  the  community.  These  latter  rights  are  pi.rely 
personal  rights  of  a  widow.  (C.  1465,  1471,  1491  and  1492; 
1514,  2121.) 


Provision  as  io   CommitnHy  of  Property  iclien  one  or  both  of  the 
Parties  have  Children  by  a  previous  Marriage. 

1496.  All  the  provisions  laid  down  above  shall  be  strictly 
adhered  to,  though  one,  or  both,  of  the  parties  may  have  children 
by  a  pre^dous  marriage.  If,  however,  a  merger  of  both  movables 
and  debts  in  the  community  would  have  the  effect  of  giving  one 
of  the  parties  a  larger  share  {g)  than  is  permitted  by  Art.  1098, 
in  the  title,  "  As  to  Grifts  inter  vivos  and  by  Will,"  then  the 
children  of  the  previous  marriage  of  the  other  party  can  briug  an 
action  to  have  the  gift  reduced  to  the  amount  permitted  by  law. 
(C.  1098, 1527.) 

Second  Part. 

Of  Community  resulting  from  an  Agreement,  and  of  Agreements 
which  may  modify,  or  even  exclude,  the  System  of  Community 
at  Common  Law. 

1497.  The  parties  to  marriage  may  by  agreement  modify  the 
system  of  community  at  common  law  provided  they  make  no 
agreement  contrary  to  Arts.  1387,  1388  and  1390.  The  principal 
modifications  the  parties  may  make  in  the  system  of  community  at 
common  law  are  as  follows: — They  can  agree:  (1)  That  after- 
acquired  immovables  alone  shall  be  included  in  the  community  {h) ; 
(2)  that  the  movables  that  they  possess  at  the  time  of  marriage,  or 
may  possess  in  future,  shall  not  form  part  of  the  community,  or  shall 
only  fall  into  the  community  as  to  part ;  (3)  that  all  the  immovables 
which  the  parties  own,  or  may  own,  in  future  shall  be  treated  as 
converted  into  movables  (?'),  and  so  be  included  in  the  community  ; 
(4)  that  each  party  will  be  separately  liable  for  the  debts  incurred 
by  him  or  her  befoie  marriage ;  (5)  that  in  case  the  wife  disclaims 
she  can  take  back  what  she  has  brought  into  the  community  free  of 
any  liability  for  debts  ;  (6)  that  the  survivor  shall  have  a  right  of 
taking  first  a  certain  sum  or  amount  of  things  out  of  the  com- 
munity in  priority  to  any  other  claims ;  (7)  that  the  property  of 
the  community  shall  belong  to  the  pai-ties  in  unequal  shares ; 

[g)  I.e.,  an  amount  equal  to  the  share  of  the  legitimate  child  who  takes  least. 
(A)  See  Arts.  1401,  1402. 
(f)  See  Arts.  1606-1608. 
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(8)  that  all  their  property  shall  belong  to  them  iu  community  {k). 
(C.  1498,  1500, 1505,  1510,  1514,  1520,  1526,  1527  and  following.) 


Section  1. 

0/  the  System  of  Comnmnity  which  only  applies  to  After-acquired 

Property. 

1498.  When  the  parties  to  the  marriage  agree  that  they  shall 
come  under. the  system  of  community  only  as  regards  such  property 
as  they  may  thereafter  acquire  in  community  (/),  they  are  held  to 
have  excluded  from  it  both  debts  which  they  then  each  owe  and 
those  they  may  incur,  and  also  any  movables  they  may  have 
at  the  time  of  the  marriage,  or  may  inherit  afterwards.  When 
the  parties  have  agreed  to  confine  the  community  to  after- 
acquired  property,  then,  before  dividing  the  property,  they  each 
fii'st  take  the  property  that  belonged  to  them  before  marriage, 
and  afterwards  divide  the  property  which  they  acquired  either 
jointly  or  separately  during  the  marriage,  either  as  the  result 
of  their  combined  industry  or  as  the  result  of  savings  out  of  the 
produce  and  revenue  from  the  property  of  both.  (C.  1401,  1434, 
1435,  1470,  1497.) 

1499.  If  there  is  no  inventory  or  schedule  to  show  what 
movables  existed  at  the  time  of  the  marriage  or  were  inherited 
by  one  of  the  parties  since,  then  the  movables  are  assumed  to  be 
property  acquired  by  the  community. 

Section  2. 

Of  the  Effect  of  a  Clame  excluding  Movables  either  Wliolly  or  Partly 
from  the  System  of  Community. 

1500.  The  parties  may  exclude  from  the  community  any 
movables  they  may  have  at  the  time  of  marriage,  or  may  acquire. 
When  they  agree  that  each  will  bring  property  up  to  a  certain 
amount,  or  up  to  u  certain  value  into  community,  that  of  itself  has 
the  effect  of  reserving  any  surplus  for  their  separate  use.  (C.  1428, 
1503  and  following.) 

{k)  Art.  1526. 

(0  Laurent  defines  "acquets  "  as  movables  which  are  acquired  "  a  titre  onereux," 
i.e.,  for  which  the  community  gave  money  or  money's  worth.  The  term  also 
includes  the  produce  and  revenue  of  separate  property  and  the  product  of  the 
parties'  industry  (Laurent,  Vol.  XXIIL  para.  120),  and  immovables  bought  by  the 
community.  This  system  is  bupposed  to  induce  both  parties  to  work  for  their 
common  benefit,  but  the  parties,  like  partners,  each  still  keeps  his  or  her  capital. 
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« 

1501.  This  clause  makes  the  party  who  promises  to  do  so  the 
comrauDity's  debtor  for  the  amount  which  he  promised  to  put  in, 
and  obliges  him  to  prove  that  he  has  done  so.     (C.  1845.) 

1502.  The  fact  that  the  husband  has  brought  the  amount  stipu- 
lated into  the  community  is  sufficiently  proved  by  the  marriage 
contract  containing  a  declaration  by  him  that  his  movables  are  of 
that  value.  The  fact  that  the  wife  has  brought  the  amount  stipu- 
lated into  the  community  is  sufficiently  proved  by  the  receipt 
that  her  husband  gave  her,  or  gave  to  the  persons  who  provided 
her  dowry. 

1503.  If  the  value  of  the  movables  which  either  husband  or 
wife  brought  into  the  community  at  the  date  of  marriage,  or  the 
value  of  those  which  either  acquired  since,  exceeded  the  amount 
that  he  or  she  had  put  into  the  community,  then  he  or  she  has  the 
right  to  take  such  excess  back  upon  the  termination  of  the  com- 
munity, before  a  division  of  the  property  of  the  community  is 
made.     (C.  1470,  1531,  1551.) 

1504.  Any  movables  which  either  party  may  inherit  during 
marriage  must  be  identified  by  an  inventory.  The  husband  is 
not  entitled  to  take  anything  out  before  the  partition  is  made 
unless  there  is  ari"  inventory  to  show  what  movables  he  in- 
herited, or  some  proper  documentary  proof  of  what  the  property 
consisted  of,  and  what  its  value  was  when  the  amount  of  debis 
payable  in  respect  thereof  had  been  paid  (»).  If  there  is  no 
inventory  of  the  movables  which  the  wife  inherited,  then  she  or 
her  heirs  are  allowed  to  prove  their  value,  either  by  documents,  or 
by  witnesses,  or  even  by  common  repute  (o).     (C.  1415  ;  Pr.  943.) 


Section  3. 

Of  the  Clause  converting  Immovables  into  Movables. 

1505.  The  clause  by  which  husband  and  wife  or  one  of  them 
puts  all  or  part  of  the  immovables  they  possess  at  the  date  of  the 


(»<)  E-if.,  it  is  not  sufficient  for  him  to  prove  that  certain  shares  now  owned  by 
the  community  belonged  to  his  mother,  from  whom  he  inherited  them  since  the  date 
of  the  marriage  ;  he  must  also  show  what  proportion  of  htr  debts  was  payable  in 
respect  of  such  property,  for  the  community  only  gained  the  net  amount  after 
deducting  what  was  paid  in  respect  of  the  mother's  debts. 

(o)  It  w  as  not  the  wife's  fault  that  no  proper  evidence  was  forthcoming.  Her 
huhband  was  managing  all  her  property,  therefore  either  she  or  those  claiming 
under  her  are  allowed  to  prove  as  best  they  can  what  belonged  to  her  and  take  it 
out  before  the  gei;eral  assets  are  divided. 
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marriage,  or  may  acquire,  into  comraunitj,  is  called  a  conversion 
(ameublissement)  (p)  clause.     (C.  1402,  1498,  1499,  1 50(5- 1507.) 

1506.  A  clause  converting  immovables  into  movables  may  be 
specific  or  non-specific.  It  is  specific  when  the  party  declares  that 
he  wishes  to  treat  as  movable,  and  to  put  into  the  community,  a 
definite  immovable  either  entirely  or  up  to  a  certain  value.  It  is 
non-specific  when  the  party  simply  declares  that  he  brings  his 
immovables  up  to  a  certain  value  into  the  community. 

1507.  The  effect  of  a  specific  conversion  clause  is  to  make  the 
immovable  or  immovables  affected  thereby  as  much  the  property 
of  the  community  as  movables.  When  an  immovable  or  all  the 
immovables  of  the  wife  are  converted  into  movables,  the  husband 
can  dispose  of  it  or  them  in  the  same  way  as  all  the  other  property 
of  the  community.  If  the  immovable  has  only  been  converted 
into  a  movable  up  to  a  certain  sum,  the  husband  cannot  alienate  it 
without  his  wife's  consent,  but  he  can  mortgage  it  without  her 
consent  up  to  the  amount  for  which  it  was  converted  into  a  mov- 
able.    (C.  1509,  1511,  2124.) 

1508.  A  non-specific  conversion  clause  has  not  the  effect  of 
making  the  community  owner  of  the  immovables  affected  thereby ; 
its  only  effect  is  to  compel  the  party  who  has  agreed  to  such  a  clause 
to  include  in  the  community  on  its  dissolution  immovables  equal  in 
value  to  the  sum  which  he  has  promised  to  put  into  the  com- 
munity. The  husband  cannot,  as  in  the  case  mentioned  in  the 
last  Article,  alienate  all  or  any  part  of  the  immovables  affected  by 
a  non-specific  clause  of  conversion  into  movables,  without  the 
consent  of  his  wife  ;  but  he  can  mortgage  them  up  to  the  amount 
in  respect  of  which  they  are  converted  into  movables.  (C.  1421, 
2124.) 

1509.  The  party  who  has  converted  an  immovable  into  a  mov- 
able (q)  may,  when  the  partition  takes  place,  retain  such  immovable 
on  paying  out  of  his  share  the  price  which  it  is  then  worth  (r). 
His  heirs  have  the  same  right.     (C.  1474.) 

( p)  There  is  only  a  conversion  of  iramoTables  into  movables,  not  also  vice  versd,  as 
in  English  liw.  The  effect  of  this  clause  is  to  enable  the  parties  to  equalise  the 
amount  put  into  community ;  thus,  if  the  property  of  one  of  the  parties  is  all 
movables  and  the  other's  all  immovables,  the  parties  may  equalise  the  proportion  of 
their  property  in  community  by  turning  part  of  the  immovables  into  morableA. 
In  fact,  it  is  seldom  used. 

(?)  See  Art.  1505. 

(r)  T.e.f  at  the  time  when  the  partition  takes  place. 
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Section  4. 
Of  the  CImtse  as  to  the  Separation  of  Debts. 

1510.  The  clause  hj  which  the  parties  agree  that  they  will 
each  pay  their  own  separate  debts  (s)  obliges  them,  when  the 
community  terminates,  to  make  good  to  one  another  any  debts 
which  the  community  is  proved  to  have  paid  on  their  several 
behalf.  This  obligation  is  the  same  whether  there  is  an 
inventory  or  not ;  but  if  there  is  no  inventory  or  schedule  drawn 
up  by  a  notary  before  marriage  proving  what  movables  were 
brought  into  the  community  by  each  party,  the  creditors  of  either 
ma}',  without  regard  to  any  distinction  which  either  party  ma}' 
claim  to  draw,  enforce  payment  against  all  the  movables  not 
inventoried,  in  the  same  manner  as  over  any  other  property  of  the 
community.  The  creditors  have  the  same  rights  as  against  mov- 
ables inherited  by  either  party  while  in  community,  unless  the 
same  have  been  similarly  identified  by  an  inventory  or  by  a 
schedule  drawn  up  by  a  notary. 

1511.  When  either  party  brings  into  community  a  definite  sum 
or  a  definiie  thing,  he  impliedly  warrants  that  the  property  so 
brought  into  community  is  not  burdened  with  debts  incurred 
before  marriage,  and  he  must  make  good  the  amount  by  which 
the  property  agreed  to  be  brought  into  community  is  thereby 
diminished  in  value.     (C.  1478.) 

1512-  The  fact  that  there  is  a  clause  that  the  parties  shall  pay 
their  respective  debts  does  not  relieve  the  community  from  liability 
in  respect  of  any  interest  and  arrears  accrued  in  respect  of  such 
debts  since  the  date  of  the  marriage.     (C.  14u9,  paras.  2,  3.) 


•»  (n)  I.e.,  those  existing  before  marriage.  Debts  after  marriage  are  the  debts 
of  the  community.  (See  Rogron.)  Although  this  Article  does  not  state  that  it 
refers  only  to  ante- nuptial  debts,  it  is  obvious  that  it  is  so,  as  Laurent  points 
out  in  Vol.  XXIII.  para.  292,  for  it  is  one  of  the  ususd  cliuses  inserted  in  the 
marriage  contract  when  the  parties  agree  to  be  under  the  system  of  community. 
(See  Art.  1497.)  Such  a  clause  could  have  no  effect  against  subsequent  debts  of 
the  husband,  as  he  is  entitled  to  pledge  the  credit  of  the  community  by  Art.  1410. 
The  Article  clearly  contemplates  the  community  being  liable  if  the  clause  is  not 
inserted  in  the  mairiage  articles.  The  community  is  liable  for  the  wife's  debts 
before  marriage  if  they  have  "  une  date  certaine,"  i.e.,  when  it  is  clear — in  one  of 
the  ways  by  which  a  date  is  rendered  "certain" — tliat  the  debt  was  incurred 
before  marriage.  Aft*T  marriage  she  cannot  pledge  the  community's  credit 
without  lier  husband's  or  the  Court's  consent.  Future  debts  may  be  in  respect  of  a 
succession  which  either  party  inherits.  If  the  heir  accepts  the  succession,  his  or 
her  property,  whether  he  or  she  wishes  it  or  not,  is  liable  for  the  debts  of  the 
Buocession  payable  in  respect  thereof. 
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1513.  When  the  community  is  sued  in  respect  of  a  debt  of  one 
of  the  partie",  and  such  party  was  stated  by  the  marriage  contract 
to  be  free  from  ante-nuptial  debts,  the  other  party  is  entitled  to  an 
indemnity.  Such  indemnity  shall  be  either  taken  out  of  the  share 
of  the  community  falling  to  the  indebted  party,  or  else  out  of  his 
or  her  separate  property.  If  both  the  said  properties  are  not 
sufficient  to  meet  this  claim,  then  a  claim  for  indemnity  may  be 
brouglit  as  by  way  of  a  breach  of  warranty  against  the  father, 
mother,  other  ascendant,  or  guardian  of  the  indebted  party,  who 
declared  him  to  be  free  of  debt.  The  husband,  if  the  debt  is  that 
of  the  wife,  may  even  bring  this  action  for  breach  of  wairanty 
while  the  community  subsists,  saving  all  rights  that  the  guarantors 
have  against  the  wife  or  her  heirs  to  be  repaid  when  the  community 
comes  to  an  end.     (C.  1410,  1440,  1478.) 

Section  5. 

Of  ihe  Clause  giving  the  Wife  right  to  take  back  irhat  she  brought  info 
the  Community  free  and  clear  of  all  Debts. 

1514.  The  wife  may  stipulate  in  the  marriage  contract  that  in 
case  she  disclaims  a  share  in  the  community,  she  shall  be  entitled 
to  take  back  all  or  part  of  what  she  brought  into  community  either 
at  the  marriage  or  since.  This  stipulation,  however,  cannot  be 
extended  to  things  beyond  those  expressly  mentioned  therein,  nor 
enure  for  the  benefit  of  other  persons  than  those  pointed  out 
therein.  For  example,  a  right  to  take  back  the  movables  which 
she  had  at  the  time  of  marriage  does  not  extend  to  movables 
which  she  inherited  since  marriage.  So,  a  power  granted  to  the 
wife,  does  not  extend  to  the  children  ;  and  a  power  given  to  the 
wife  and  her  children  does  not  include  ascendants  or  collateral 
heirs.  The  property  the  wife  brought  into  community  can  in  no 
case  be  taken  back  without  having  deducted  therefrom  the  amount 
of  any  separate  debts  {t)  of  the  wife  which  the  community  has 
paid.     (C.  1525  ;   Com.  557  and  following.) 

(<)  I.e.,  those  incurred  before  marriage  or  payable  in  respect  of  property  she 
inherited.  She  is  not  liable  in  respect  of  debts  contracted  after  marriage  with  her 
husband's  authorization.  (Laurent,  Vol.  XXII [.  para.  336.)  This  clau.se  is  as  old 
as  the  crusades  when  it  was  first  introduced,  but  it  is  regarded  with  great  disfavour 
by  the  Courts,  and,  therefore,  construed  very  strictly  if  set  up  against  creditors. 
The  Court  of  Cassation  has  held  that  the  clause,  if  it  is  intended  to  be  valid  against 
creditors,  should  distinctly  state  so.  (See  Cass.  2nd  December,  1872  ;  S.  (1872),  I. 
437  ;  Cass.  15th  December,  1858 ;  S.  (1859),  I.  229  ;  and  Cas".  13th  August,  1860; 
S.  (1861),  I.  154.) 
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Section  6. 

Of  the  Claiise,  in  an  Agreement,  giving  the  right  of  taling  out  before 
the  Dirmon  {Preciput)  (m). 

1515.  The  clause  iu  a  marriage  contract,  by  which  the  survivor 
is  given  the  right  to  take  out  before  a  division  of  the  assets  a 
certain  sura  or  a  certain  number  of  things  (in  the  state  that  they 
happen  to  be  in),  entitles  the  wife  only  to  exercise  such  right  when 
she  accepts  an  interest  in  the  community,  unless  the  marriage 
contract  specially  gave  her  sucb  right,  even  though  she  should 
disclaim.  Under  all  other  circumstances,  the  right  of  taking  out 
before  division  can  only  be  exercised  over  the  general  assets  whi-  h 
are  divisible,  and  not  over  the  separate  property  of  the  party 
deceased.     (C.  1091,  1453,  1519.) 

1516.  The  right  of  taking  out  before  division  is  not  considered 
as  an  indirect  benefit  which  is  subject  to  the  formalities  required 
by  law  with  respect  to  donations  inter  tivos ;  but  simply  as  a  part 
of  the  marriage  contract.     (0.  1091,  1098,  1527.) 

1517.  Actual  or  civil  [v)  death  gives  rise  to  this  right  of  taking 
out  before  the  division  is  made. 

1518.  This  right  to  take  out  a  sum  of  money  or  property  before 
the  division  of  the  assets  of  the  community  is  made,  cannot  be 
exercised  immediately  upon  the  dissolution  of  the  community  if 
the  dissolution  was  brought  about  either  by  a  divorce  or  a  judicial 
separation.  The  party  who  obtained  the  divorce  or  judicial 
separation,  however,  retains  his  or  her  right  to  do  so,  should  he 
or  she  be  the  survivor.  If  the  wife  obtained  the  divorce,  then  the 
sum  in  respect  of  which  this  right  of  taking  out  exists,  remains 
always  provisionally  in  the  husband's  possession,  provided  he  gives 
security  for  the  same.     (C.  311,  1452.) 

1519.  The  creditors  of  the  community  have,  nevertheless,  the 
right  to  sell  anything  included  in  this  right  of  taking  out  first, 
saving  always  any  rights  which  the  party  having  such  right  to 
such  taking  out  first  may  have  against  the  other  party  to  the 
marriage  under  Art.  1515.     (C.  1416.) 

(m)  "Preciput "  is  the  legal  name  for  the  property  which  one  of  the  parties  takes 
out  of  the  mass  before  it  is  divided. 
(v)  Now  abolished. 
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Section  7. 

Of  the  Clause  which  gives  to  the  Parties  to  the  marriage  unequal 

Shares  in  the  Community. 

1520.  The  parties  to  the  marriage  may  modify  the  provision 
of  the  law,  which  provides  that  husband  and  wife  shall  haAe  equal 
shares  in  the  community,  either  by  giving  the  survivor,  or  his  or 
her  heirs,  less  than  a  half  share  in  the  community,  or  by  giving 
him  or  her  a  fixed  sum  in  respect  of  all  his  or  her  rights  in  the 
community,  or  by  providing  that  the  whole  assets  and  liabilities 
of  the  community  shall,  under  certain  conditions,  belong  to  the 
sm'vivor,  or  shall  belong  to  one  of  them.     (C.  1522,  1625.) 

1521.  When  the  marriage  contract  provides  that  one  of  the 
parties,  or  his  or  her  heirs,  shall  only  have  a  certain  share  in  the 
community,  such  as  a  third  or  a  quarter  of  the  assets,  the  party, 
or  the  heirs  of  the  party  whose  share  of  the  assets  is  so  reduced, 
is  only  liable  to  pay  a  corresponding  portion  of  the  debts.  The 
agreement  is  void  if  it  either  provides  that  the  party  whose  share  is 
so  reduced  shall  be  liable  for  a  larger  proportion  of  the  debts  than 
he  receives  share  of  the  assets,  or  if  it  releases  such  party  from 
liability  for  a  share  of  the  debts  proportional  to  the  share  he  takes 
in  the  assets.     (C.  1 172,  1855.) 

1522.  When  the  marriage  contract  contains  a  stipulation  that 
one  of  the  parties,  or  his  or  her  heirs,  shall  only  be  entitled  to 
claim  a  fixed  sum  for  all  rights  in  the  community,  this  clause  is  in 
the  nature  of  an  agreed  amount  {x),  and  compels  the  other  party, 
or  his  or  her  heirs,  to  pay  the  sum  agreed,  whether  the  community 
is  solvent  or  insolvent,  and  whether  the  assets  are  or  are  not 
sufficient  to  pay  this  sum.     (0.  1467.) 

1523.  If  the  clause  only  makes  an  agreed  amount  payable  in 
the  event  of  the  heirs  of  the  husband  or  those  of  the  wife 
succeeding  to  the  succession  (as  the  case  may  be),  then  such  husband 
or  wife,  if  he  or  she  happens  to  be  the  survivor,  is  entitled  to  an 
equal  half  of  the  assets  of  the  community,  as  provided  by  law. 
(C.  1467  and  foUowing.) 

1524.  If  the  husband  or  his  heu'S  retain,  under  the  clause 
mentioned  in  Art.  1520,  the  whole  property  of  the  community, 
they  are  obliged  to  pay  all  its  debts.  The  creditors  have,  in  such 
case,  no  right  of  action  against  the  wife  or  her  heirs.  If  it  is  the 
wife  who,  as  survivor,  is  entitled  on  paying  a  ceiiain  sum,  to  keep 

{x)  Forfait.  The  word  "forfait"  indicates  an  agreement  in  the  nature  of  a 
speculation  whereby  one  of  the  parties  who  was  either  to  gain  or  lose  gives  up  his 
chances  by  accepting  a  definite  sum.     (See  Laurent,  Vol.  XXIII.  sect.  367.) 

W.  U 
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all  the  community  as  against  her  husband's  heirs,  she  may  choose 
whether  she  will  pay  them  the  sum  agreed,  and  so  be  liable  for  the 
community's  debts,  or  whether  she  will  disclaim  all  interest  in  the 
community  and  abandon  it  and  its  liabilities  to  her  husband's  heirs. 
(C.  1492  and  following.) 

1525.  The  parties  to  the  marriage  may  agree  that  all  the 
community  shall  belong  to  the  survivor,  or  to  one  of  the  parties ; 
saving  the  rights  of  the  heirs  of  either  to  recover  back  anything 
brought  into  the  community  by,  or  any  sums  fallen  into  the  com- 
munity in  right  of,  the  party  whose  heirs  they  may  be. 

This  clause  is  not  considered  in  law  as  an  indirect  benefit 
conferred,  and  therefore  does  not  come  under  the  rules  laid  down 
as  to  donations  inter  vivos  as  regards  the  subject-matter  of  the 
gift  or  as  regards  the  formalities  required  to  be  fulfilled  to  make 
such  a  gift ;  but  it  is  simply  considered  as  part  of  an  agreement 
made  in  a  marriage  contract  and  between  the  parties  thereto.  (C. 
931,  109-i,  1098,  1499,  1507,  1520,  1527.) 

Section  8. 
Of  Community  in  all  Property. 

1526.  The  parties  to  the  marriage  may,  by  their  marriage 
contract,  agree  that  they  shall  own  all  things  in  community,  both 
the  movables  or  immovables  they  then  own,  and  those  they  may 
acquire  thereafter ;  or  they  can  agree  that  such  community  shall 
only  apply  to  the  property  they  possess  at  the  date  of  the  marriage, 
or  shall  apply  only  to  property  that  they  may  acquire. 

Provisions  which  apply  to  the  preceding  eight  Sections. 

1527.  The  provisions  which  apply  to  the  preceding  eight  sections 
are  not  intended  to  Kmit  the  possible  modifications  which  may  be 
made  in  the  system  of  community  of  goods ;  and  such  modifications 
need  not  conform  strictly  to  such  provisions.  The  parties  to  the 
marriage  may  make  other  arrangements,  as  was  stated  in  Art. 
1387,  provided  always  they  do  not  contravene  Arfs.  138S,  1389, 
and  1390. 

When,  however,  they  have  children  by  a  previous  marriage,  any 
agreement  which  would  have  the  efPect  of  gi^'ing  either  party  more 
than  the  share  allowed  by  Art.  1098  of  the  title  "Concerning 
Donations  Inter  Vivos  and  Wills  "  is  void  to  the  extent  that  such 
share  exceeds  what  is  allowed  by  law.  But  advantages  accruing 
merely  as  the  result  of  the  common  industry  of  the  parties  or  of 
savings  from  their  respective  incomes  (although  such  incomes  were 
not  equal)  are  not  regarded  as  indirect  benefits  conferred  to  the 
prejudice  of  the  children  of  the  first  marriage.     (C.  1098.) 
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1528.  The  conditions  on  which  the  parties  hold  their  property 
when  they  have  entered  into  the  system  of  community  by  virtue 
of  an  agreement  are  governed  by  the  rules  that  govern  the  system 
of  community  at  common  law,  whenever  the  marriage  contract  has 
not  altered  the  same  expressly  or  by  necessary  implication. 
(C.  1497.) 

Section  9. 
Of  AgreemenU  which  exclude  the  System  of  Community. 

1529.  When  the  parties  to  a  marriage  without  putting  them- 
selves under  the  dower  system  state  [i.e.y  in  the  marriage  conti-act] 
that  they  marry  without  any  community  of  goods,  or  that  they 
marry  under  an  agreement  by  which  each  party  retains  the 
separate  ownership  of  their  separate  property;  then  they  are 
governed  by  the  following  rules.     (C.  1387,  1391  and  following.) 

Para.  1. — Of  the  Clause  declaring  that  the  Parties  marry  on  the 
Terms  that  their  Property  does  not  come  into  Community, 

1530.  A  clause  declaring  that  the  parties  many  without  com- 
munity of  goods  does  not  give  the  wife  the  right  of  managing  her 
property  or  of  receiving  its  produce.  Such  produce  is  assumed 
to  be  given  to  her  husband  to  defray  the  household  expenses. 
(C.  20:i,  214,  1401,  1421,  1540,  1549,  1575.) 

1531.  The  husband  retains  the  right  of  managing  the  movable 
and  immovable  property  of  the  wife,  and  consequently  is  entitled 
to  receive  all  the  movables  which  she  brings  as  a  dowry,  and  that 
she  inherits  while  under  coverture,  saving  always  his  liability  to 
return  the  same  on  the  dissolution  of  the  marriage,  or  after  a  Court 
has  decreed  that  the  parties  shall  be  separated  qua  their  property. 
(C.  1421.) 

1532.  If  part  of  the  movables  which  the  wife  brings  her 
husband  as  dowry,  or  which  she  acquires  afterwards,  consists  of 
things  which  one  cannot  use  without  consuming,  a  valuation  of 
the  same  must  be  attached  to  the  marriage  contract,  or  an  inven- 
tory of  them  must  be  made  when  they  are  inherited,  and  the 
husband  must  account  for  them  on  the  basis  of  such  valuation. 
(0.  587.) 

1533.  The  husband  has  to  pay  all  expenses  (y)  incidental  to  the 
usufruct.     (0.  600  and  following ;  lo62,  1580.) 

(y)  Viz.,  the  cost  of  makiiig  an  inventory,  keeping  up  the  property  over  ■which  it 
is  enjoyed.     (Arts.  600—606.) 
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1534.  The  clause  dealt  with  in  this  paragraph  (s)  does  not 
prevent  the  parties  agreeing  that  the  wife  shall  herself  annually 
receive  a  certain  portion  of  her  income  for  her  support  and 
personal  wants,  and  that  her  receipt  for  the  same  shall  be  good. 
(C.  1549.) 

1535.  The  immovables  which  are  given  the  wife  as  dowry 
under  the  clause  dealt  with  in  this  paragraph  are  not  inalienable. 
But  they  cannot  be  alienated  without  the  husband's  consent,  or,  if 
he  refuses,  without  that  of  the  Court.  (C.  217  and  following; 
818,  1554  and  following.) 

Para.  2. — Of  the  Clause  providing  that  the  Parties  shall,  after 
Marriage,  enjoy  their  Property  separately. 

1536.  When  the  parties  have  agreed  by  their  marriage  contract 
that  they  will  be  separated  qua  property,  the  wife  retains  the 
entire  management  of  her  movables  and  immovables  and  the  free 
enjoyment  of  her  income  («).     (C.  1449,  1576.) 

1537.  Each  of  the  parties  must  contribute  to  the  household 
expenses  in  the  proportion  agreed  in  the  marriage  contract.  If 
the  marriage  contract  does  not  state  how  much  the  wife  is  to 
contribute  towards  such  expenses,  she  must  contribute  a  third  of 
her  income.     (C.  203  and  following ;  1448,  1575.) 

1538.  The  wife  can  in  no  case  and  in  virtue  of  no  agreement 
alienate  her  immovables  without  her  husband's  consent,  or,  should 
he  refuse,  without  the  permission  of  the  Court.  Every  general 
authority  to  alienate  immovables,  whether  given  in  the  marriage 
contract  or  afterwards,  is  void.     (C.  217,  1576  ;  Com.  7.) 

1539.  If  a  wife  (separated  g-'^a  property)  permits  her  husbftnd 
to  enjoy  the  usufruct  of  her  property,  he  is  only  liable  when 
required  by  her  to  account  for  the  same,  or  on  the  dissolution  of 
the  marriage  to  account  for  any  produce  then  existing.  He  is  not 
liable  to  account  for  any  produce  that  has  then  been  consumed. 
(0.  1578.) 

Chapter  III. 
Of  the  Dower  Sysiem. 

1540.  A  dowry,  under  this  system,  as  under  the  system  men- 
tioned in  Chapter  II.,  is  the  property  which  a  wife  brings  to  her 
husband  to  defray  the  household  expenses. 


(z)  Viz.,  from  Arts.  1530—1535. 

(rt)  I.e.,  she  has  the  power  to  sell  her  movables. 
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1541.  EverjtbiDg  that  a  wife  constitutes  as  her  dowry,  and 
everything  that  she  is  given  by  the  marriage  contract,  is  part  of 
her  dowry  (/>),  unless  there  is  a  stipulation  to  the  contrary. 
(C.  1392,  1549,  1554.) 

Section  1. 
Of  what  the  Dowry  consists. 

1542.  All  the  wife's  property  at  the  time  of  her  marriage  and 
her  after- acquired  property  may  be  constituted  part  of  the  dowry, 
or  she  may  include  in  her  dowry  only  the  property  she  has  at  the 
time  of  the  marriage,  or  she  may:  make  her  dowry  consist  of 
partly  the  property  which  she  owns  at  the  time  of  marriage  and 
partly  of  the  property  to  he  acquired  afterwards,  or  she  may  make 
her  dowiy  consist  of  one  tiling.  A  general  clause  in  the  marriage 
contract  constituting  all  the  wife's  property  her  dowry  does  not 
include  after-acquired  property  [c).  (C.  1165,  1391,  1392,  1395, 
1549,  1553,  1554,  1574  and  following;  1581.) 

1543.  A  dowry  cannot  be  created,  or  even  increased,  during 
marriage.     (C.  1395,  1574.) 

1544.  If  a  father  and  mother  give  a  dowi*y  out  of  the  property 
belonging  to  them  respectively,  without  stating  in  what  proportion 
they  each  contribute  thereto,  they  will  be  held  to  have  contributed 
equally.  If  the  dowry  is  given  hy  the  father  alone  on  behalf  of 
himself  and  the  mother  then,  although  she  may  have  been  present 
when  the  contract  was  signed,  she  is  not  to  be  bound  thereby,  and 
the  father  is  alone  liable  for  the  dowry.     (C.  1134,  1438.) 

1545.  If  the  surviving  parent  gives  a  dowry  to  be  charged  on 
the  property  coming  from  both  father  and  mother,  without 
specifying  in  what  proportions  it  is  to  be  paid  out  of  the  same,  the 
dowry  must  be  taken  out,  first,  of  the  inheritance  of  the  party 
about  to  be  married  in  the  property  of  the  parent  that  is  dead, 
and  any  balance  shall  be  taken  out  of  the  property  of  the  parent 
making  the  settlement  {d).     (C.  1418.) 

(4)  Provided  always  they  stated  in  their  marriage  contract  that  they  married 
under  the  dower  system. 

(c)  As  property  which  forms  a  woman's  dowry  under  the  dower  system  ia 
inalienable,  the  Courts  construe  a  clause  constituting  property  dowry  strictly. 
(Cass.  30th  July,  1877  ;  S.  (1877),  I.  448.) 

(d)  Rogron  explains  this  on  the  principle  that  one  must  be  just  before  one  ia 
generous  ("  nemo  liberalis  nisi  liberatus  "),  and  if  the  bride  has  not  been  paid  her 
share  in  her  mother's  property  that  had  to  be  paid  first ;  thus,  if  the  father  g^ve  her 
150,000  francs  as  dowry  and  owed  her  on  her  mother's  account  100,000,  that  money 
was  first  to  be  paid,  and  then  the  balance,  50,000,  came  out  of  bis  property. 
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1546.  The  dowrj^  must  be  paid  out  of  the  property  of  the 
donors,  even  when  the  daughter,  who  is  given  a  dowry  by  her 
father  and  mother,  has  property  of  her  own  and  her  parents  are 
enjoying  the  usufi'uct  thereof ;  unless  the  marriage  contract  contains 
a  proviso  to  the  contrary  (e).     (0.  384.) 

1547.  Those  who  settle  a  dowry  on  -  a  child  warrant  they  have 
a  right  to  give  the  things  of  which  it  is  composed.  (C.  1440, 
1625.) 

1548.  Interest  by  operation  of  law  begins  to  run  on  a  dowry 
that  is  not  paid  as  from  the  day  of  the  marriage  against  those 
who  promised  the  dowry,  although  there  may  be  a  time  fixed  for  its 
payment,  unless  the  agreement  expressly  provided  otherwise  (/). 
(C.  1440,  1570.) 

Section  2. 

Of  the  Hushanrrs  Rights  over  the  Projjerty  forming  the  Doicnj,  and 
of  the  Inalienability  of  the  Capital. 

1549.  The  husband  alone  is  entitled  to  manage  the  property 
constituting  the  dowry  during  the  marriage.  He  alone  has  a 
right  to  bring  an  action  against  those  who  are  bound  to  pay  it  over 
or  detain  it  {g),  and  has  alone  the  right  to  receive  the  produce  and 
interest  thereof,  and  to  receive  repayment  of  the  capital  money  {h) 
belonging  thereto.  The  marriage  contract  may,  moreover,  pro\dde 
that  the  wife  shall  be  paid  a  certain  part  of  the  revenues  for  her 
support  and  for  her  personal  wants  annually,  and  also  give  receipts 
for  the  same.  (C.  818,  1421,  1428,  1531,  1534,  1541,  1554, 1574, 
2121,  2135  and  following.) 

1550.  The  husband  is  not  bound  to  give  security  on  receiving 
the  dowry,  unless  it  has  been  so  provided  by  the  marriage  con- 
tract (0-     (C.  600  and  foUowing  ;  1562 ;  Pr.  518.) 

{e)  This  Article,  like  the  two  last,  is  to  clearly  define  what  property  the  dowry  is 
to  come  from.  A  person  is  not  allowed  to  hold  himself  out  as  a  generous  donor, 
and,  in  fact,  give  nothing  but  what  was  not  his  to  give. 

(/)  Because  the  household  expenses  begin  immediately  on  marriage,  and  it 
would  have  been  unpleasant  to  f uroe  the  donee  to  issue  a  formal  demand,  as  would 
otherwise  be  necessary  under  Art.  IISS  to  make  interest  run.  (See  Rogron's  note 
to  Art.  1440.) 

(y)  The  dowry  is  owed,  i.e.,  the  person  owing  it  is  a  "  debiteur,"  when  it  consists 
of  money  ;  when  the  dowry  consists  of  immovables  and  the  person  owing  does  not 
transfer  it,  he  is  a  "  detentour." 

(A)  It  has  been  held  that  if  there  is  an  investment  clause,  the  person  who  had  to 
repay  money  belonging  to  the  dowry  has  a  right  to  insist  on  its  being  invested  and 
on  paying  it  directly  into  the  hands  of  the  vendor  of  the  land  constituting  the 
investment.     (Paris,  25th  March,  1884  ;  S.  II.  131.) 

(i)  On  this  Rogron  remarks  that  it  is  hard  to  believe  that  security  should  be 
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1551.  If  the  dowry,  or  part  thereof,  consists  of  movables,  and 
the  marriage  contract  contains  a  valuation  of  them  and  does  not 
state  that  the  fact  of  the  things  having  been  valued  does  not  imply 
that  they  have  been  sold  to  the  husband,  then  the  husband 
becomes  owner  (k)  of  them,  and  he  only  has  to  account  to  her  for 
the  amount,  at  which  they  have  been  valued  (viz.,  at  the  dissolution 
of  the  community — Ed.).     (C.  1564.) 

1552.  But  the  fact  that  an  immovable  has  been  valued  at  a 
certain  price  has  not  the  effect  of  making  the  husband  owner 
thereof ;  unless  the  marriage  contract  expressly  provides  it  shall 
have  that  effect.     (C.  1551.) 

1553.  A  property  bought  with  the  money  constituting  the 
dowry  does  not  become  part  of  the  dowry  (/) ;  unless  the  marriage 
contract  provides  that  such  money  should  be  invested  in  immov* 
ables.  The  same  principle  applies  to  an  immovable  property  given 
in  lieu  of  a  dowry  which  was  contracted  to  be  given  in  money. 
(C.  1435,  1559,  1595,  para.  3.) 

1554.  Immovables  which  are  made  part  of  the  dowry  cannot  be 
alienated  or  mortgaged  either  by  the  husband  or  the  wife,  or  by 
both  together,  except  under  the  circumstances  to  be  hereinafter 
mentioned.  (C.  873,  1075,  1090,  1251,  1338,  1382,  1392,  1426, 
1449,  1549,  1556,  1558,  1560,  1563,  1571,  2045,  2157,  2195 ; 
Pr.  83,  130,  1004.) 

1555.  The  wife  may,  with  her  husband's  consent,  or  if  he 
refuses,  by  permission  of  the  Court,  dispose  of  property  constituting 
her  dowry  for  the  purpose  of  advancing  (m)  in  life  her  children  by 
a  previous  marriage  ;  but  if  she  has  only  the  consent  of  the  Court, 

required  by  a  father  for  monej  when  he  gives  his  daughter  without  security ! 
The  English  view  clearly  is  not  the  same,  for  we  recognize  that  a  man  may  be  a 
good  husband  and  a  bad  man  of  business. 

(k)  "  Valuation  vaut  vente."  The  object  of  such  a  clause  in  a  marriage  contract 
is  to  protect  the  wife  ;  for  if  the  movables  remained  part  of  the  dowry  and  were  not 
valued,  they  would,  in  the  natural  course  of  things,  be  in  daily  use,  and  then,  on 
her  widowhood,  she  would  only  become  owner  of  a  number  of  old,  worn-out  things. 
By  having  a  valuation  made  she  ranks  as  her  husband's  creditor,  and  has  a  claim 
on  the  community  for  the  sum  at  which  such  movables  were  valued.  (Laurent, 
Vol.  XXIII.  para.  489.) 

(/)  I.e.,  inalienable.  By  the  next  Article  it  will  be  seen  only  immovables  made 
part  of  the  dowry  are  inalienable ;  if  the  parties  could,  by  investing  money  which 
was  alienable  in  immovables,  affect  them  with  the  character  of  inalienability,  they 
would  be  changing  the  marriage  contract  after  marriage,  which  is  not  permitted, 
and  might  defraud  third  parties  who,  on  examining  it,  had  no  notice  that  the 
particular  land  was  part  of  the  dowry.     (See  Rogron.) 

(w)  This  includes  not  only  the  giving  of  a  marriage  portion  but  every  kind  of 
advancement.     (Fuzier-Hermann,  note  19  to  this  Article.) 
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she  can  only  dispose  of  it  subject  to  her  husband's  life  interest. 
(C.  217,  218,  1427.) 

1556.  She  may  also,  with  her  husband's  consent,  dispose  of  pro- 
perty constituting  her  dowry  for  the  purpose  of  advancing  («)  their 
common  children.     (C.  1075,  1123,  1124,  1554,  1555,  1563.) 

1557.  An  immovable  constituting  part  of  the  dowry  may  be 
alienated  when  the  marriage  contract  contains  a  power  authorizing 
its  alienation.  (C.  818,  883,  1309,  1382,  1387,  1391,  1398,  1435, 
1541,  UA9,  1554,  1558,  1560,  i;)88<) 

1558.  An  immovable  fonniog  part  of  the  dowry  may,  with  the 
consent  of  the  Coiu't,  also  be  alienated  for  the  following  purposes  ; 
but  it  must  be  sold  by  auction  after  three  public  notices  of  such 
auction  have  been  given — 

( 1 )  To  get  the  husband  or  wife  out  of  prison ; 

(2)  To  provide  aliment  for  the  family  under  the  circumstances 

mentioned  in  Arts.  203,  205  and  206,  under  the  title  of 
"  Marriage  " ; 

(3)  To  pay  the  wife's  debts  or  the  debts  of  those  who  gave  the 

dowry  when  these  debts  have  a  "  certain  date  "  which  is 
before  the  date  of  the  marriage  contract ; 

(4)  To  make  structural  repairs  which  are  absolutely  necessary 

to  preserve  the  property  constituting  the  dowry  ; 

(5)  Lastly,  when  the  property  is  owned  in  undivided   shares 

with  a  third  party,  and  it  is  admitted  it  cannot  be  parti- 
tioned. 

In  all  these  cases  any  money  which  the  sale  produces  over  £ind 
above  the  admitted  necessities  of  the  case  will  remain  part  of  the 
dowry,  and  shall  be  invested  as  such  for  the  wife's  benefit.  (C.  606, 
827,  1317,  1427,  1557,  1559,  1686,  1912;  Pr.  798;  Com.  7.) 

1559.  An  immovable  constituting  part  of  the  dowry  may,  if  the 
wife  consents,  be  exchanged  for  another  immovable  of  equal  value, 
or  which  is  not  less  than  four- fifths  the  value  of  that  given  in 
exchange,  if  it  is  proved  that  it  would  be  desirable  (o)  to  do  so. 
The  exchange  must  be  authorized  by  the  Court  after  having  had  a 
valuation  taken  by  experts  nominated  by  the  Court.  When  such 
exchange  is  made,  the  immovables  taken  in  exchange  shall  consti- 
tute part  of  the  dowry,  and  any  money  that  remains  over  shall 


(n)  See  note  to  last  Article. 

(o)  The  instance  Rogron  gives  of  desirability  is  where  the  property  is  situated  in 
a  different  part  of  the  country  from  that  iu  which  the  parties  lire,  and  great  expense 
is  incurred,  therefore,  in  managping  it. 
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also  be  part  of  the  dowry,  and  as  such  shall  be  invested  for  the 
wife's  benefit.     (0.  1395,  1554,  1558,  1702.) 

1560.  If  the  wife,  or  the  husband,  or  both  together,  dispose  of 
the  property  constituting  the  dowry  under  any  circumstances  other 
than  those  which  have  been  set  out,  then  the  \Yif6  or  her  heirs  can 
have  the  conveyance  set  aside  when  the  marriage  becomes  dissolved, 
and  no  prescription  can  be  pleaded  in  respect  of  the  time  during 
which  the  marriage  existed.  The  wife  can  also  take  such  pro- 
ceedings when  she  has  been  separated  as  to  property  by  the  Court. 
The  husband  (p)  himself  can,  while  the  marriage  lasts,  take  steps 
to  have  the  disposition  set  aside ;  but  he  will  be  liable  in  damages 
and  interest  to  the  purchaser  if  the  contract  of  sale  did  not  recite 
that  the  property  sold  formed  part  of  the  dowry.  (0.  1125,  1149, 
1304,  1382,  1554, 1558, 1630, 1634,2012,2121,2135,2195,2256.) 

1561.  No  title  to  immovables  forming  part  of  the  dowry  can  be 
obtained  by  prescription  while  the  marriage  lasts,  unless  they  are 
stated  by  the  marriage  contract  to  be  alienable,  or  unless  time  had 
begun  to  run  before  the  date  of  the  marriage.  A  title  can  be 
obtained  by  prescription  after  the  parties  have  been  separated  qua 
their  property,  no  matter  at  what  time  time  began  to  run  {q). 
(C.  227,  306  and  following;  682,  6S3,  1560,  2255,  2256.) 

1562.  The  husband  is  liable  qua  property  constituting  the 
dowry,  to  aU  the  liabilities  of  a  usufructuary.  He  is  liable  for  the 
consequences  of  any  rights  being  acquired  over  it  by  prescription, 
and  every  deterioration  therein  the  result  of  his  negligence. 
(C.  600,  1533,  1580,  2121,  2135.) 

1563.  If  he  jeopardises  the  dowry  the  wife  has  a  right  to  bring 
an  action  to  be  separated  qua  her  property  from  her  husband,  as  is 
laid  down  in  Art.  1443  and  those  following  (r). 

{p)  The  husband,  of  course,  would  only  be  entitled  to  do  so  as  representing  his 
wife  or  his  children,  otherwise  he  would  be  availing  himself  of  his  own  wrong. 

(q)  Art.  1560  expressly  states  that  prescription  cannot  be  set  up  against  the  wife 
in  respect  of  any  time  during  which  she  was  married.  The  end  of  this  Article 
says  just  the  contrary.  Rogron  states  that  the  legislature  changed  its  mind  in  the 
meanwhile  and  did  not  correct  the  former  Article,  and  that  this  one  represents  the  true 
law.  (See  the  contrary  view,  Fuzier-Hermann's  notes  to  Art.  1560,  paras.  49 — 53.) 
Laurent  has  an  elaborate  attempt  to  reconcile  the  two  Articles  in  Vol.  XXIII. 
paras.  513 — 515,  the  result  of  which  I  understand  to  mean  that  if  the  wife  coiild, 
by  bringing  an  action  for  return  of  her  immovables,  during  marriage,  make  her 
husband  liable  as  guarantor  to  the  defendant,  the  right  of  action  does  not  become 
liable  to  be  prescribed  until  after  the  marriage  comes  to  an  end.  If  he  could  in  no 
way  be  made  liable  to  the  person  in  possession,  the  period  of  prescription  runs  as 
from  the  date  of  the  separation. 

(r)  Rogron  asks,  how  can  the  dowry  be  imperilled  if  inalienable  P    He  then  points 
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Section  3. 
Of  Return  of  the  Dowry. 

1564.  If  the  dowry  was  composed  either  of  iiumovables — or  of 
movables  of  which  no  valuation  was  made  in  the  marriasre  con- 
tract — or  of  movables  on  which  a  valuation  was  put  in  the  marriage 
contract,  but  subject  to  a  recital  which  stated  that  such  valuation 
did  not  divest  the  wife  of  her  property  therein — then  the  husband 
or  his  heirs  can  be  compelled  to  deliver  the  dowry  up  without  delay 
upon  the  marriage  being  dissolved.     (0.  1551,  1552.) 

1565.  If  the  dowry  consists  of  a  sum  of  money — of  movables 
valued  without  a  recital  that  such  valuation  does  not  constitute  the 
husband  owner  thereof — then  an  action  can  only  be  brought  to 
have  the  dowry  returned  after  a  year  has  elapsed  from  the  date  of 
the  dissolution  of  the  marriage.     (0.  1551,  1552.) 

1566.  If  the  wife's  movables  are  worn  out  by  use,  and  without 
any  negligence  on  the  husband's  part,  he  is  only  liable  to  give  up 
such  as  still  exist,  and  in  the  state  that  they  happen  to  be  in.  The 
wife  may,  however,  alwaj's  take  her  personal  linen  and  the  clothing 
which  she  is  actually  in  the  habit  of  using,  but  must  account  for 
their  value  if  this  trousseau  was  originally  given  her  with  a 
valuation  («).     (C.  589,  U!)2.) 

1567.  If  documents  of  title  or  instruments  creating  rent-charges 
were  included  in  the  things  constituting  the  dowry,  and  they  have 
become  valueless,  or  have  diminished  in  value,  without  any  negli- 
gence on  the  part  of  the  husband,  then  he  will  not  be  liable  for 
the  loss  so  happening,  and  he  will  be  entitled  to  be  discharged  if 
he  returns  the  documents  of  title  relating  thereto  {t).  (C.  558, 
1911  and  following.) 

1568.  If  a  usufruct  was  given  as  dowry,  the  husband  and  his 
heirs  are  only  obliged,  when  the  marriage  is  dissolved,  to  restore 
the  usufruct,  and  not  any  produce  (income)  received  therefrom 
during  the  subsistence  of  the  marriage.     (C.  588.) 

out  (1)  that  the  movables  are  not  iiialieDable  as  against  third  parties,  and  (2)  the 
husband  might  commit  waste  on  the  immovables. 

(»)  The  idea  being  that,  as  there  was  a  valuation  of  them,  her  husband  became 
owner  thereof  and  liable  to  her  up  to  the  amount  thereof.  And  so  if  she  took  auything 
away  she  must  give  him  credit  for  what  she  had  taken.  Laurent  and  other  authors 
hold  that  laces,  jewelry,  her  best  Sunday  clothes,  &c.  are  not  part  of  the  wife's 
"  hardes  "  which  she  is  entitled  to.     (Vol.  XXIII.  para.  568.) 

{t)  This  includes  cases  where  shares  in  companies  have  bee  ime  valueless,  and 
debtors  have  become  bankrupt.  (Lar.rent,  Vol  XXIII.  para.  569.)  Als  manager 
of  her  prox>eTty  it  is  the  husband's  duty  to  sue  the  debtor.     (See  Art.  1549  ) 


OF  A  MARRIAGE  CONTRACT,  ETC.  299 

1569.  If  the  marriage  lasted  ten  years  after  the  time  the  dowry 
became  payable  {u),  and  was  due,  the  wife  or  her  heirs  can  force 
the  husband,  after  the  marriage  is  dissolved,  to  puy  back  the  same 
without  being  put  to  the  proof  that  he  ever  received  it,  unless  he 
proves  that  he  did  his  best  to  obtain  payment  thereof  without 
result.     (C.  1502.) 

1570.  If  the  marriage  is  dissolved  by  the  wife's  death,  the  heirs 
are  entitled  to  interest  on  the  dowry,  and  to  any  produce  which 
has  to  be  restored  as  from  the  day  that  the  marriage  was  so  dissolved. 
If  the  dissolution  is  brought  about  by  the  husband's  death,  the 
wife  has  the  option  of  either  demanding  the  interest  (x)  on  her 
dowry  during  the  year  of  mourning,  or  of  demanding  aliment  for 
the  said  period  at  the  cost  of  the  succession  of  her  husband ;  in 
either  case  she  must  be  housed  out  of  the  funds  of  the  succession 
during  such  year  and  provided  with  mourning,  and  the  same  shall 
not  be  set  of!  against  any  interest  due  to  her  {i/).  (C.  1465,  1485, 
2135.) 

1571.  When  the  marriage  does  not  terminate  at  the  end  of  a 
complete  year,  the  produce  received  during  the  last  incomplete 
year  of  marriage  shall  be  divided  between  the  husband  and  the 
wife,  proportionately  to  the  period  during  which  such  maniage 
continued  (s).  The  year  is  reckoned  to  begin  from  the  day  on 
which  the  marriage  was  celebrated.     (C.  585,  586.) 

1572.  The  wife  has  no  priority  claim  to  recover  her  dowry  over 
mortgage  creditors  of  prior  date  to  herself  (a).     (0.  2121,  ■2135.) 

1573.  When  the  husband  was  insolvent  at  the  time  that  the 
father  gave  his  daughter  a  dowry,  and  had  no  art  or  profession  at 

(«)  "Payment"  is  used  here  in  the  French,  as  throughout  the  Code,  in  the 
technical  sense  of  "fulfilment  of  an  obligation,"  which  here  would  be  to  hand 
over  the  dowry,  whether  consisting  of  land  or  money. 

(x)  Laurent  remaiks  that  the  only  reason  "fruit"  is  not  here  repeated  is 
because  the  legislator  prefers  to  write  good  French  rather  than  to  express  himself 
with  what  English  lawyers  would  describe  as  "  with  accuracy."  (Vol.  XXIII. 
para.  580.) 

(y)  Laurent  points  out  that  as  the  husband  is  given  a  dowry  with  his  wife  to 
assist  him  in  meeting  the  expense  of  supporting  a  wife,  hence,  under  Art.  1548, 
interest  runs  on  it  if  unpaid ;  and  similarly,  the  moment  such  expenses  cease 
the  dowry  has  to  be  repaid,  and  until  repayment  interest  has  to  be  paid  thereon. 
(Vol.  XXIII.  para.  571.) 

(z)  Thus,  if  the  parties  were  married  on  the  Ist  June,  1900,  and  either  husband 
or  wife  died  on  the  Slst  December,  1906,  the  marriage  lasted  six  and  a  half  years. 
The  last  year's  produce  belongs  as  to  half  to  the  community,  and  is  divisible 
accordingly. 

(a)  This  Article  was  put  in  with  the  object  of  repealing  Justinian's  Constitution 
(Assiduis),  under  which  the  wife  had  prior  claims  over  mortgage  creditors,  even 
when  prior  to  her  in  date — i.e.,  ante-nuptial  creditors  of  the  husbaod. 
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the  time,  his  daughter  is  only  bound  to  bring  into  hotchpot  into 
the  succession  of  her  father  the  right  of  action  she  has  against  her 
husband's  succession  to  have  dowry  repaid. 

But  when  the  husband  only  became  insolvent  after  marriage,  or 
if  he  has  a  trade  or  profession  which  took  the  place  of  having 
property,  the  loss  of  the  dowry  falls  upon  the  wife  alone.  (C.  813 
and  following  (i).) 

Section  4. 
Of  Paraphernalia. 

1574.  All  the  wife's  property  which  has  not  been  made  part  of 
her  dowry  constitutes  her  paraphernalia  (c).     (0.  1536,  1540.) 

1575.  If  all  the  wife's  property  are  paraphernalia,  and  there  is 
no  agreement  in  the  marriage  contract  as  to  what  proportion  of 
the  household  expenses  she  shall  bear,  the  wife  contributes  a  third 
of  her  income.     (C.  203  and  following;  1537.) 

1576.  The  wife  is  entitled  to  manage  and  enjoy  her  parapher- 
nalia ;  but  she  cannot  alienate  them  nor  sue  nor  be  sued  in  Court 
with  respect  to  the  same  without  being  authorized  in  that  behalf 
by  her  husband,  or  having  obtained  the  Court's  permission. 
(C.  215  and  foUowing;  1581.) 

1577.  If  a  wife  gives  her  husband  a  power  of  attorney  to 
administer  the  property  which  constitutes  her  paraphernalia,  with 
a  direction  to  account  for  the  produce,  he  will  be,  as  any  other 
agent,  liable  to  her. 

1578.  If  the  husband  has  had  the  enjoyment  of  the  property 
constituting  the  paraphernalia  without  any  mandate  from  his  wife, 

ib)  Thus,  if  the  father  married  his  daughter  to  an  artist  whose  pictures  did  not  sell, 
or  to  a  barrister  who  was  briefless,  and  gave  her  a  dowry  of  10,000  francs,  and  the 
artist  or  barrister  dies  leaving  his  wife  penniless,  and  then  the  father  dies  leaving 
20,000  francs  which  is  divisible  between  the  widowed  daughter  and  another  daughter, 
the  widow  has  to  bring  into  hotchpot  the  10,000  francs  she  received  on  marriage, 
and  so  receives  only  5,000  francs  out  of  the  20,000  francs,  making  her  share,  with 
what  she  received  on  marriage,  15,000,  because  her  late  husband  had  a  profession. 
If  her  late  husband  was  only  a  gentleman  at  large,  then  she  is  entitled  to  share 
the  20,000  francs  equally  with  her  sister,  and  let  her  father's  estate  bring  an 
action,  a«  those  responsible  for  it  might  be  advised,  against  her  late  husband's 
estate  to  recover  the  10,000  francs  of  dowry  paid.  The  father  is  supposed  to  be  a 
semi-lunatic  in  having  entrusted  a  son-in-law  without  profession  with  10,000  francs. 
(See  Rogron.) 

(c)  I.e.,  when  the  parlies  are  married  under  the  dower  system,  paraphernalia 
comes  under  the  rules  affecting  separation  of  property.  (Art.  15  !6.)  The  system 
of  dowry  may,  in  fact,  be  identical  with  that  of  separation  qua  goods,  when  no 
property  is  actually  made  the  wife's  dower.  This  property  is  nevtr  the  husband's 
tub  modo,  as  when  in  Englinh  law  he  gives  her  jewelry  to  wear  as  paraphemnlia. 
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but  without  any  objection  on  her  part,  he  is  only  liable,  at  the 
dissolution  of  the  marriage  or  at  the  time  the  wife  demands  the 
produce,  to  hand  over  such  produce  as  is  in  existence,  and  he  is 
not  liable  for  that  which  has  already  been  consumed.     (0.  loS'^.) 

1579.  If  the  husband  has  enjoyed  the  property  constituting  the 
paraphernalia  in  spite  of  proved  formal  objections  of  his  wife,  he 
must  account  to  her  for  all  the  produce  thereof;  both  that  which 
is  in  existence  and  that  which  has  been  consumed.     (C.  527.) 

1580.  If  the  husband  enjoys  the  use  of  property  constituting 
the  paraphernalia,  he  is  subject  to  all  the  duties  and  liabilities  of  a 
person  enjoying  a  usufruct.     (C.  600,  1533,  1562.) 

Special  Provision. 

1581.  The  parties  to  a  marriage,  while  putting  themselves  under 
the  system  of  dower,  may  agree  that  they  shall  be  under  the 
system  of  community  as  regards  after-acquired  property,  and  the 
effect  of  which  will  be  that  they  will  be  governed  qua  such 
community  by  Arts.  1498  and  1499. 


Title  VI. 

OF   SALE. 


Chapter  I. 
Of  the  Nature  of  a  Sale,  and  of  the  Formalities  thereof 

REQUIRED  BY  LaW. 

1582.  A  sale  is  an  agreement  by  which  the  one  person  binds 
himself  to  deliver  a  thing,  and  the  other  party  agrees  to  pay  for 
it.  A  sale  may  be  carried  out  by  a  document  drawn  up  by  a 
notary,  or  by  one  merely  signed  by  the  parties.  (C.  1102  and 
following ;  1317,  1322  ;  Com.  109.) 

1583.  The  sale  is  complete  as  between  the  parties  from  the 
moment  that  they  have  agreed  as  to  the  thing  and  the  price  {d). 
As  between  the  vendor  and  purchaser,  the  property  passes  to  the 
purchaser  as  of  right,  although  the  thing  may  not  yet  have  been 
delivered  nor  the  price  paid.  (C.  711,  1138,  1141,  1217,  1218, 
1591,  1606,  1614,  2182.) 

(d)  When  the  sale  depends  on  a  condition  that  suspends  its  operation  until  some- 
thing happens,  the  sale  is  not  complete  until  the  condition  has  happened.  (See 
Art.  1181.) 
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1584.  A  sale  may  be  made  unconditionally,  or  it  may  be  made 
subject  to  a  condition  which  may  have  the  effect  of  either  sus- 
pending or  rescinding  the  contract  of  sale.  The  sale  may  be  one 
of  two  or  more  things  in  the  alternative.  The  effect  of  a  contract 
of  sale  is  always  governed  by  the  general  principles  applying  to 
contracts.     (C.  1168,  1181,  1185,  1189.) 

1585.  When  goods  are  not  sold  as  a  lot,  but  by  weight,  or 
subject  to  being  counted  or  measured,  the  sale  is  not  complete  in 
this  sense,  that  the  things  remain  at  the  vendor's  risk  until  they 
have  been  weighed,  counted,  or  measured.  The  purchaser  may, 
however,  require  delivery,  or  damages  if  the  contract  is  not  carried 
out  (when  he  has  suffered  any).  (C.  520,  521,  1142,  118^,l;i0^, 
1583,1604,  1606;  Com.  100.) 

1586.  If,  on  the  other  hand,  the  goods  have  been  sold  as  a  lot, 
the  sale  is  complete,  although  they  had  not  been  either  weighed, 
counted,  or  measured  at  the  time. 

1587.  With  regard  to  wine,  oil,  and  other  things  which  it  is 
usual  to  taste  before  buying,  the  sale  is  not  complete  until  the 
buyer  has  tasted  and  approved. 

1588.  A  sale  of  a  thing  subject  to  trial  is  always  assumed  to 
be  made  subject  to  a  condition  suspending  the  sale  until  the  thing 
has  been  tried.     (0.  1181  and  following  ;  1584.) 

1589.  A  promise  to  sell  is  equivalent  to  a  sale  when  both  parties 
have  agreed  on  the  thiug  and  the  price.     (C.  1179^  158-3,  1592.) 

1590.  If  earnest  money  has  been  given  at  the  time  of  the 
promise  to  sell  so  as  to  bind  the  bargain,  each  party  is  free  to 
rescind  it :  the  person  who  gave  the  earnest  money  by  forfeiting 
the  same,  and  the  person  who  received  it  by  giving  back  double 
the  amount.     (C.  1715.) 

1591.  The  price  at  which  the  thing  is  sold  must  have  been 
agreed  upon,  or  the  method  of  arri\'ing  at  the  price  pointed  out 
by  the  parties. 

1592.  The  price  may,  however,  be  left  to  the  arbitration  of  a 
third  party.  If  the  third  party  refuses  to  arbitrate,  neither  party 
can  insist  upon  having  the  value  determined  by  a  valuation. 
There  is  no  sale.     (0.  1854.) 

1593.  The  purchaser  must  bear  all  the  law  costs  of  the  con- 
veyance, incidental  charges,  and  other  charges.  (C.  1248,  1382, 
1999,  2062.) 
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Chapter  II. 
Who  may  Bty  or  Selt., 

1594.  Everyone  can  buy  or  sell  except  those  forbidden  to  do 
80  by  law(f).  (C.  128,  450,  537,  1123,  1507,  1554,  1576,  1596 
and  following  ;  Com.  443.) 

1595.  Husband  and  mfe  cannot  sell  (/)  to  one  another,  except 
in  the  three  following  cases : — 

(1)  When  the  two  parties  have  been  judicially  separated,  and 

either  relinquishes  property  to  the  other  by  way  of 
settlement  of  his  or  her  claims. 

(2)  When  the  husband  makes  an  assignment  of  his  property  to 

his  wife  (even  though  she  may  not  be  judicially  separated) 
on  grounds  good  in  law,  such  as  by  way  of  a  re-invest- 
ment of  immovables  alienated  by  him,  or  as  an  invest- 
ment of  money  belonging  to  her ;  provided  always,  that 
such  immovables  or  such  money  did  not,  in  law,  fall  into 
the  community. 

(3)  When  the  wife  hands  over  property  to  her  husband  by  way 

of  paying  a  sum  of  mone}'  which  she  has  promised  him 

qua  dowry ;  the  parties  being  married  under  a  contract 

excluding  the  system  of  community  [g). 

Without  prejudice,  however,  to  any  action  which  the  heirs  of 

either  of  the  contracting  parties  may  bring  to  enforce  their  rights, 

if  it  should  appear  that  an  indirect  benefit  has  been  given  by  either 

husband  or  wife  to  the  other  in  any  of  the  above  three  cases. 

(C.  HOI,  1421,  1443  and  following ;  1540.) 

1596.  The  following  persons  cannot  buy  the  property  herein- 
after mentioned,  either  directly  or  indirectly.  If  they  do  so,  the 
sale  is  voidable  {ft)  :  — 

Guardians  cannot  buy  the  property  of  those  to  whom  they  are 
guardians. 

Agents  cannot  buy  property  they  are  employed  to  sell. 

The  administrators  of  communes  or  of  public  departments  cannot 
buy  the  property  committed  to  their  care. 

(e)  This  Article  is  practically  a  repetition  of  Art.  1 123. 

(/)  This  Article  is  to  protect  the  heirs  of  both  agiiust  husband  and  wife,  by 
means  of  fictitious  sales,  getting  out  of  the  rules  against  donations  and  the  law 
which  reserves  a  certain  share  to  particular  heirs. 

(jf)  Under  the  system  of  community,  as  the  husband  had  as  of  right  the  usufruct 
of  all  the  wife's  property,  she  could  not  have  promised  him  any  particular  part  as 
dowry. 

{h)  The  action  to  have  such  a  sale  rescinded  must  be  brought  within  ten  years. 
(Art.  1304.) 
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Public  officers  cannot  buy  national  property  which  is  sold 
through  their  agency.     (C.  450,  911,  1099, 1100,  1991 ;  Pr.  711.) 

1597.  Judges,  their  deputies,  magistrates  exercising  the  function 
of  representing  the  public,  registrars,  bailiffs  of  the  Court,  solicitors, 
advocates  (/),  notaries,  cannot  become  assignees  of  lawsuits,  rights, 
or  actual  or  possible  {k)  causes  of  actions  which  the  Court  of  the 
place  to  which  they  are  attached  is  competent  to  try.  If  they  do 
so  the  sale  is  void,  and  they  are  liable  to  pay  all  out-of-pocket 
costs,  damages,  and  interest.     (C.  1699 ;  Pr.  711.) 


Chapter  III. 
Of  the  Things  that  may  be  the  Subject-Matter  of  a  Sale. 

1598.  Everything  which  may  be  the  subject-matter  of  com- 
merce may  be  sold,  unless  special  laws  have  prevented  its  sale  (/). 
(C.  538,  1128,  1600,  2226.) 

1599.  A  sale  of  something  belonging  to  another  is  voidable  (m), 
but  may  give  rise  to  an  action  in  damages  when  the  buyer  did 
not  know  that  the  thing  belonged  to  a  third  party.  (C.  136,  137, 
843,  1021,  1141,  1165,  1409,  1626, 1659,  1696,  1707,2265,2280.) 

1600.  The  rights  in  the  succession  of  a  living  person  cannot  be 
sold  even  with  his  consent.     (C.  791,  1130,  1304.) 

1601.  If  the  thing  sold  had  perished  entirely  when  the  sale 
took  place,  the  sale  is  void.  If  only  a  part  of  the  thing  sold  has 
perished,  the  purchaser  has  the  option  of  either  abandoning  the 
contract  of  sale  {n)  or  else  of  claiming  so  much  of  the  subject-matter 

(t)  When  this  part  of  the  Code  was  passed  advocates  still  were  called  "  defenseurs 
oflBcieux." 

(;t)  See  Conrt  of  Cassation,  11th  February,  1851  (S.  (1851),  I.  199) ;  and  Laurent, 
Vol.  XXIV.  58. 

(/)  E.f/.,  land  that  forms  part  of  the  dowry  under  the  dotal  system. 

(w)  The  reason  of  this  is  clear,  when  we  remember  that  by  Art.  1583  it  is 
necessary,  in  order  to  constitute  a  true  and  valid  transfer  of  the  property  in  a 
thing:,  to  have  the  consent  both  of  the  owner  of  the  property  and  of  the  purchaser. 
Where  the  owner,  therefore,  does  not  consent,  there  can  be  no  transfer  of  property, 
(Laurent,  Vol.  XXIV.  sect.  100.)  And  under  Art.  1603  the  vendor,  by  implication 
of  law,  warrants  quiet  possession  and  binds  himself  to  deliver,  both  of  which 
obligations  are  inapplicable  to  a  contract  to  sell  property  belonging  to  another. 
Laurent  says  that  only  Marcade  considers  tlie  sale  void,  and  that  there  is  a  general 
consensus  of  opinion  that  it  is  only  voidable.     (Ibid.  sect.  103.) 

(«)  I.e.,  the  existence  of  the  contract  of  sale  depends  on  the  purchaser's  will; 
he  can  refuse  to  go  on.  Confer  Art.  1636  as  to  a  sale  of  land  to  part  of  which 
there  is  no  title.     (Latu^nt,  Vol.  XXIV.  90.) 

The  purchaser  who  has  to  pay  the  price  is  considered  the  principal  debtor  (see 


I 


OP  SALE.  305 

as  remains,   and  having  the    price  thereof  fixed  by  valuation. 
(C.  1193,  1195,  1301.) 

Chapter  IV. 
Of  the  Seller's  Duties. 

Section  1. 
General  Rules. 

1602.  The  vendor  is  bound  to  explain  clearly  what  he  binds 
himself  to  sell.  Every  obscure  or  ambiguous  contract  is  construed 
against  the  vendor.     (C.  1156,  1162.) 

1603.  He  has  two  principal  duties :  that  of  giving  possession 
and  that  of  wan-anting  (o)  what  he  sells.     (C.  1604,  1625.) 

Section  2. 
Of  Delivery  of  Possession. 

1604.  Delivery  is  the  transfer  of  the  thing  sold  into  the  control 
and  possession  of  the  buyer.     (C.  1136.) 

1605.  An  immovable  is  delivered  by  the  vendor  by  handing 
over  the  keys  thereof  if  it  is  a  building,  or  else  handing  him  over 
the  title  deeds  ( p)  of  the  property. 

1606.  Movables  are  delivered  either  by  actual  delivery  or  by 
handing  over  the  keys  of  the  building  in  which  they  are — or  even 
by  consent  of  the  parties  alone  {q),  when  the  transfer  could  not 
take  place  at  the  time  of  the  sale,  or  the  buyer  has  already  posses- 
sion thereof  on  other  grounds.     (C.  1138,  1141,  1605.) 

1607.  Incorporeal  rights  are  transfeiTed  by  handing  over  the 
title  deeds  or  documents  of  title  relating  thereto,  or  by  the  fact  of 

Art.  1650),  aud  ambiguoiis  clauses  are  therefore  construed  in  his  favour.  (Art  1162  ; 
Rogron.)  This  priuciple  applies  particularly  to  the  question  (1)  of  what  was  sold ; 
(2)  what  it  consisted  of ;  (3)  its  nature  and  defects.     (Laurent,  Vol.  XXIV^55.) 

(o)  The  warranty  is  a  warranty  of  peaceable  possession,  and  against  any  hidden 
defects  which  make  the  thing  useless  or  almost  useless  for  the  purpose  for  which  it 
was  bought.     (See  Art.  1625.) 

(j»)  Viz.,  the  documents  which  prove  the  vendor  is  owner,  not  the  contract  of 
sale,  for  that  is  drawn  up  by  a  notary  ;  it  is  he  who  gives  a  certified  copy  of  his 
record.  If  the  contract  of  the  sale  was  not  drawn  up  by  a  notary,  then  there  must 
be  as  many  originals  as  there  are  parties ;  each  party  has  his  own  original. 
(Laurent,  Vol.  XXIV.  160.) 

{q)  This  form  of  giving  possession  is  not  effective  against  a  subsequent  purchaser 

who  has  got  actual  possession  of  a  movable,  provided  he  acted  in  good  faith.    What 

constitutes  actual  delivery  of  possesiiion  of  a  movable  depends  to  some  extent  on 

custom,  as,  e.ff.,  how  standing  timber  is  delivered.     (See  Laurent,  Vol.  XXIV.  167.) 

W.  X 
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the  purchaser  enjoying  the  same  with  the  consent  of  the  vendor. 
(C.  1689  and  foUowing  ;  2075.) 

1608.  The  costs  of  giving  possession  (/-)  must  be  borne  by  the 
vendor,  and  those  of  taking  the  things  away  by  the  purchaser, 
unless  there  is  any  agreement  to  the  contrary.     (C.  1247,  1264.) 

1609.  Possession  must  be  given  at  the  place  where  the  thing 
the  subject-matter  of  the  sale  was  at  the  time  of  such  sale  ;  unless 
the  parties  have  agreed  otherwise.     (C.  1247,  1264.) 

1610.  If  the  seller  fails  to  give  possession  within  the  time 
agreed,  the  purchaser  has  the  option  of  applying  to  the  Court 
and  asking  for  the  rescission  of  the  sale,  or  he  may  ask  to  be 
put  in  possession  when  the  delay  is  only  due  to  the  fault  of  the 
vendor.     (C.  1139,  1184,  1611,  1614,  1615,  1654.) 

1611.  The  vendor  must,  in  either  ease,  be  ordered  to  pay 
damages  and  interest  if  the  pm-chaser  has  sufPered  any  damage  by 
the  fact  that  delivery  was  not  given  within  the  time  agreed. 
(C.  1146.) 

1612.  The  vendor  is  not  bound  to  give  possession  if  the  pur- 
chaser does  not  pay  the  purchase-money  and  the  vendor  has  not 
given  him  a  certain  time  within  which  to  pay.  (C.  1650  and 
following.) 

1613.  The  vendor  is  also  not  bound  to  give  possession  (although 
he  has  given  time  for  payment)  if  the  purchaser  has,  since  the  date 
of  the  sale,  become  bankrupt  or  insolvent  so  that  the  seller  would 
run  a  great  risk  (s)  of  losing  his  money  ;  unless  the  buyer  gives 
security  that  he  will  pay  at  the  time  arranged.  (C.  1188,  1612, 
1657;  Pr.  124;  Com.  4;i7.) 

1614.  Possession  must  be  given  of  the  thing  in  the  same  state 
as  it  was  at  the  date  of  the  sale  (t).  From  that  date  all  its  produce 
belongs  to  the  purchaser.     (C.  551,  1615,  1682  ;  Pr.  717.) 

1615.  The  duty  to  give  possession  of  a  thing  includes  the  duty 
to  put  the  purchaser  in  possession  of  every  accessory  belonging 
thereto,  and  everything  which  was  intended  to  be  used  permanently 
therewith  (m).     (C.  1625,  1692,  2204.) 

(r)  Ji.ff.,  costs  of  measuring,  weighing,  &o.  goois,  since  they  are  a  necessary 
preliminary  to  giving  possession,  are  borne  by  the  vendor.  The  cost  of  packing  la 
on  the  purchaser,  as  it  is  part  of  the  expense  of  taking  the  thing  away. 

(«)  A  mere  rumour  of  his  insolvency  is  not  enough.  (Cass.  26th  November,  1861 ; 
S.  (1862),  I   604.) 

(<)  Laurent  says  this  means  the  vendor  cannot  make  any  alterations  in  it  as  it  no 
longer  belongs  to  him.     (Vol.  XXIV.  sect.  181  ) 

(u)  It  is  a  question  of  fact  or  intention  in  each  case  as  to  what  belongs  to  the 
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1616.  The  vendor  is  bound  to  deliver  the  quantity  stated  in  the 
contract  subject  to  the  exceptions  to  be  mentioned  below  (;f). 
(C.  1765.) 

1617.  If,  on  the  sale  of  an  immovable,  the  contract  states  the 
acreage  and  gives  the  price  at  so  much  the  acre  (//),  the  vendor  is 
bound  to  give  the  purchaser  possession  of  the  quantity  stated  in 
the  contract  if  he  insists  upon  it.  If  the  vendor  is  unable  to  do  so, 
or  if  the  purchaser  does  not  insist  upon  it,  the  vendor  is  obliged  to 
take  a  proportionately  smaller  price.     (0.  1627,  16']6,  1765.) 

1618.  If,  under  such  circumstances,  the  acreage  turns  out  to  be 
greater  than  that  stated  in  the  contract,  the  purchaser  has  the 
option  (s)  of  paying  the  additional  price,  or  he  may,  if  the  excess 
is  more  than  a  twentieth  of  the  acreage  stated  in  the  contract, 
relinquish  the  contract.     (C.  1691  and  following.) 

1619.  In  every  other  case,  whether  the  sale  is  one  of  a  definite 
property  by  metes  and  bounds,  or  whether  it  is  a  sale  of  different 
and  separate  properties,  whether  the  contract  begins  by  stating  the 
acreage  or  begins  by  the  name  of  the  property  to  be  sold  and 
afterwards  states  its  acreage,  the  fact  that  the  contract  states  the 
acreage  does  not  entitle  either  the  vendor  to  an  increase  of  price  for 
an  excess  acreage  nor  the  purchaser  to  any  diminution  of  price  owing 
to  the  acreage  being  less ;  provided  always  that  the  difference 
between  the  actual  acreage  and  that  stated  in  the  contract  does  not 
exceed  a  twentieth  less  or  more  in  value  of  the  whole  property 
sold  (a),  or  unless  there  is  some  provision  in  the  contract  providing 
for  an  allowance  being  made. 

1620.  Where  the  vendor  is  entitled,  under  the  last  section,  to 
an  increase  in  the  purchase-price  owing  to  acreage  being  greater, 
the  purchaser  has  the  option  of  either  rescinding  the  contract  or  of 

thing  sold,  whether  it  happens  to  a  business  or  a  picture  that  is  being  sold ;  for 
example,  whether  the  copyright  in  a  picture  passes  with  the  sale  of  the  picture. 

(x)  Laurent  says  the  purchaser  is  not  entitled  to  have  the  sale  rescinded. 
(Vol.  XXIV.  191.) 

(y)  French  "  la  mesure  "  (by  measure). 

{z)  Laurent  (Vol.  XXIV.  sect.  192)  and  Rogron  think  the  purchaser  must  pay  the 
additional  price  and  can  only  rescind  the  sale  when  the  excess  is  more  than  a 
twentieth.  The  French  word  is  •'  choix  "  ;  perhaps  it  ought  to  be  translated  "  the 
right." 

(fl)  Rogron  gives  an  example  which  makes  the  Article  clear :  say  seventy  acres 
are  sold  for  40,000  francs,  of  which  fifty  are  arable  and  twenty  vineyard.  It  turns 
out  that  there  are  only  sixty- seven  acres  in  all,  and  that  it  is  three  acres  of  vineyard 
that  is  deficient.  Take  the  value  of  arable  land  at  400  francs  and  that  of  vineyard 
as  1.000  francs  an  acre.  Three  acres  of  vineyard  represent,  therefore,  3,000  more 
than  a  twentieth  in  value,  ie.,  one-twentieth  of  40,000  francs  which  would  be 
2,000  francs  ;  therefore  the  purchaser  is  entitled  to  a  reduction  in  price. 

x2 
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paying  the  additional  price  with  interest  if  he  chooses  to  keep  the 
property.     (C.  1681.) 

1621.  Whenever  the  purchaser  has  the  right  of  rescinding  the 
contract,  the  vendor  is  hound  to  return  not  only  any  purchase- 
money  received  hut  also  to  repay  the  costs  of  the  contract. 
(C.  1630.) 

1622.  Any  action  brought,  either  by  the  vendor  to  have  the 
amount  of  the  purchase-money  increased,  or  by  the  purchaser  to 
have  the  amount  he  has  to  pay  as  purchase-money  reduced,  or  to 
have  the  contract  cancelled,  must  be  commenced  within  a  year  of 
the  date  of  such  contract,  or  else  it  is  barred.     (C.  1617.) 

1623.  If  two  properties  have  been  sold  under  the  same  contract 
for  a  lump  sum,  and  the  measurements  of  each  have  been  given, 
and  the  acreage  of  one  is  less,  and  that  of  the  other  more  than  is 
stated  therein,  compensation  must  be  made  for  what  is  in  excess  or 
is  lacking  on  taking  the  total  acreage  sold.  The  action,  whether 
for  additional  purchase- money  or  for  a  diminution  in  the  purchase- 
price,  must  be  brought  in  conformity  with  the  rules  above 
mentioned. 

1624.  Any  question  as  to  who  has  to  bear  the  loss  of,  or 
deterioration  in,  a  thing  which  occurs  before  giving  possession 
must  be  decided  by  the  rules  laid  down  under  the  title  "Of 
Contracts  and  of  Contractual  Eights  in  Greneral."  (C.  1137,  1138 
and  following ;  1182,  1234,  1302.) 

Section  3. 
Of  Warranties. 

1625.  By  law  the  vendor  gives  a  twofold  warranty  to  the 
purchaser ;  first  he  warrants  him  quiet  possession  (6),  secondly  he 
gives  him  a  warranty  against  hidden  defects  [c)  and  faults  which 
entitle  the  purchaser  to  have  the  contract  cancelled.  (C.  1599, 
1603,  1610,  1641  and  following.) 

Para.  1. — Of  the  Warranty  against  Ejectment. " 

1626.  Although  there  is  no  stipulation  at  the  time  of  the  sale 
as  to  warranty,  the  vendor  is  obliged  by  law  to  warrant  the 
purchaser  against  being  ejected  from  the  whole  or  part  of  the 

(b)  The  warranty  does  not  seem  an  indefinite  one.  It  is  not  a  warranty  of  good 
title,  and  if  the  purchaser  enjoj-B  quiet  possession  for  a  year,  the  warranty  has  not 
heen  broken.     (S.  (1869),  I.  266.) 

(c)  See  Arts.  164X— -1649. 
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thing  sold,  and  against  any  easements  alleged  to  exist  over  it,  and 
not  stated  at  the  time  of  the  sale.     (C.  884,  1148,  1619,  1627, 

1628,  1629,  1630,  1636,  1640,  1681,  1705,  2178,  2191  ;  Pr.  717.) 

1627.  The  parties  may,  by  special  agreement,  add  to  this 
warranty  implied  by  law  or  detract  from  it ;  they  can  even  agree 
that  the  vendor  shall  not  be  liable  under  the  warranty  implied  by 
law  (d).     (C.  1134,  1 626,  1628,  1643.) 

1628.  Although  the  contract  states  that  the  vendor  sells  without 
any  warranty,  he  still  warrants  against  his  own  acts.  Any 
agreement  to  exclude  such  latter  warranty  is  bad  (e).     (C.  1626, 

1629,  1693.) 

1629.  Again,  the  vendor,  though  he  stipulates  that  he  gives  no 
warranty,  is  bound  to  return  the  purchase-price  if  the  purchaser  is 
ejected,  unless  the  purchaser  knew,  when  buying,  the  danger  of 
being  ejected,  and  he  purchased  at  his  own  peril  and  risk.  (C.  1626, 
1628,  1638,  1642.) 

1630.  The  purchaser  has  the  right,  if  he  is  ejected  and  the 
vendor  gave  a  warranty,  and  also  when  the  contract  contains 
nothing  as  to  warranty,  to  require  the  vendor  to  pay  him  ( 1 )  the 
original  purchase-money  ;  (2)  any  produce  which  he  has  been  forced 
to  give  over  to  the  real  owner  who  ejected  him ;  (3)  the  costs  of 
the  action  on  the  warranty  brought  by  the  purchaser  (/),  and  the 
costs  of  the  action  brought  by  the  real  owner  against  the 
purchaser ;  (4)  damages  and  interest  and  the  legal  (30sts  connected 
with  the  purchase.  (0.  1149,  1599,  1621,  1625,  1626,  1629, 
1633,  1646,  1681,  2178.) 

1631-  The  vendor  is  bound  to  repay  to  the  purchaser  the  whole 
purchase-money,  even  if  the  property  has  diminished  in  value,  or 
is  considerably  out  of  repair  at  the  time  of  the  purchaser's  eject- 
ment, and  such  diminution  in  value  or  deterioration  is  due  to  the 

{d)  Laurent  points  out  that  a  provision  in  the  contract  merely  stating  there  was 
no  warranty  only  pi-events  the  vendor  being  liable  in  damages.  He  remains  liable 
to  return  the  piu'chase- money.     (See  Art.  1629,  below.) 

(e)  The  example  usually  given  of  such  a  breach  of  warranty  is  when  the  vendor 
sells  the  property  over  again,  and  the  second  purchaser,  by  registering  the  title 
deeds  first,  becomes  owner  in  law.  So,  also,  if  the  vendor  becomes  assignee  of  a 
mortgage  which  existed  on  the  property  when  he  sold  free  of  incumbrances,  he 
cannot,  as  mortgagee,  oust  the  purchaser.  (Laurent,  Vol.  XXIV.  para.  254.)  It 
is  the  same  principle  as  that  contained  in  the  maxim  that  *'  a  man  cannot  derogate 
from  his  own  grant." 

(/)  All  the  commentators  agree  that  these  latter  costs  are  only  to  be  borne  by 
the  vendor  if  he  has  been  made  a  party  to  the  action.  (Laurent,  Vol.  XXIY. 
245.) 
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purchaser's  negligence,  or  is  the  result  of  an  accident  caused  hy 
the  act  of  God  (g). 

1632.  If  the  purchaser  has  made  a  profit  out  of  the  waste  he 
has  committed,  the  vendor  has  the  right  to  deduct  from  the 
purchase-money  a  sum  equivalent  to  such  profit  (//). 

1633.  If  the  property  had  increased  in  value  when  the  purchaser 
was  ejected,  the  vendor  is  hound  to  pay  the  purchaser  such 
increased  value,  even  though  the  purchaser  had  done  nothing  to 
increase  its  value.     (C.  1617.) 

1634.  The  vendor  must  either  compensate  the  purchaser  per- 
sonally, or  see  him  compensated  by  the  person  who  ejected  him, 
for  all  the  repairs  and  improvements  effected  on  the  property  which 
have  added  to  its  value  (/). 

1635.  If  the  vendor  fraudulently  sells  property  which  belongs 
to  a  third  party,  he  is  bound  to  repay  the  purchaser  all  money 
expended  by  him  on  the  property,  even  when  such  expenditiu'e 
was  only  incurred  to  add  to  the  purchaser's  pleasure,  and  to 
increase  the  property's  amenities.  (C.  549  and  following;  1100, 
1599,  2268.) 

1636.  A  purchaser  is  entitled  to  have  the  sale  rescinded,  though 
only  ejected  from  a  part  of  the  property,  if  such  part  is  so 
important  in  relation  to  the  rest  that  he  would  not  have  bought 
the  property  without  that  from  which  he  has  been  ejected. 

1637.  When  the  sale  is  not  rescinded,  though  the  purchaser  has 
been  ejected  from  part  of  the  property,  the  purchaser  is  entitled  to 
be  reimbursed  a  sum  equal  to  the  value  of  the  property  from  which 

(ff)  Laurent  (Vol.  XXIV.  sect.  238)  sajs  this  Article  does  not  apply  where  the 
purchaser  brings  an  action  in  damages.  In  such  a  case  the  amount  by  which  the 
property  has  deteriorated  owing  to  the  purchaser's  negligence  may  be  deducted 
from  the  damages.  If  the  purchaser,  however,  does  not  bring  an  action  in  damages, 
but  only  asks  the  return  of  his  money  owing  to  the  breach  of  warranty,  the  vendor 
cannot  plead  that  the  prop9rty  has  dimiaished  in  value.  If  the  purchaser  acted  in 
bad  faith  in  doing  what  he  did,  or  omitted  to  do,  the  true  owner  has  a  right  of 
action  against  him.  If  the  purchaser,  however,  only  acted  qud  owner,  honestly 
believing  the  property  his,  no  action  lies  against  him  for  damages  caused  by 
anything  he  did.     The  true  owner's  action  (if  any)  then  lies  against  the  vendor. 

(A)  Laurent  gives  as  an  example  the  case  of  an  impecunious  purchaser  who  cuts 
down  and  sells  timber  and  puts  the  price  in  his  pocket.  Here  the  real  owner  would 
probably  recover  nothing  but  his  land  from  the  purchaser,  but  the  vendor  would  be 
liable  to  the  original  owner,  and  has  therefore  a  right  to  deduct  the  amount  of 
profit  the  evicted  purchaser  has  made  from  the  purchase-money  when  required  to 
return  it.     (Vol  XXIV.  sect.  238.) 

(»)  Laurent  here  says  that  the  vendor  is  not  liable  to  the  purchaser  for  necessary 
repairs,  as  the  latter  has  always  a  right  under  Art.  665  to  recover  them  from  the 
person  who  ejected  him.     (Vol.  XXIV.  i>ara.  248.) 
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he  has  been  ejected.  Such  sum  shall  be  ascertained  by  finding  out 
what  was  the  value  of  the  part  from  which  the  purchaser  was 
ejected  at  the  date  of  the  ejectment,  no  matter  whether  the  same 
has  increased  or  gone  down  since  the  purchase.  The  purchaser 
shall  not  be  repaid  a  proportionate  part  of  the  total  purchase- 
money  (A).     (C.  1617,  1633.) 

1638.  A  purchaser  has  the  option  of  either  having  the  sale 
rescinded,  or  asking  to  be  compensated,  if  property  is  sold  to  him 
burdened  with  non-apparent  easements  which  were  not  disclosed 
at  the  time  of  the  sale,  and  the  easements  are  of  such  a  nature  that 
there  is  reason  to  believe  that  he  would  not  have  bought  the 
property  if  he  had  known  of  them.     (C.  1626,  1642.) 

1639.  All  other  questions  which  give  rise  to  an  action  for 
damages  and  interest  owing  to  the  non-performance  of  a  contract 
of  sale  are  governed  by  the  general  rules  laid  down  in  the  title  as 
to  "  Contracts  and  Obligations  arising  out  of  Contracts  generally." 
(C.  1136  and  following;  1142  and  following;  1146  and  following; 
1182,  1184,  1226  and  foUowing.) 

1640.  No  action  on  a  warranty  against  ejectment  lies  against 
the  vendor  when  the  purchaser  has  either  allowed  judgment  to  go 
against  him  in  a  Court  of  Final  Appeal,  or  has  allowed  a  judgment 
in  ejectment  to  become  final  by  allowing  the  time  for  appeal  to 
pass  by  without  making  his  vendor  a  party  thereto,  if  the  vendor 
proves  there  were  sufficient  grounds  in  law  to  lead  a  Court  to 
refuse  to  give  an  order  in  ejectment.  (C.  1851  ;  Pr.  175  and 
following.) 

Para.  2. — Of  the  Warranty  against  Defects  in  the  Thing  sold. 

1641.  The  vendor  warrants  a  thing  he  sells  against  hidden 
defects  which  make  it  unfit  for  the  purpose  for  which  it  was 
intended,  or  which  render  it  so  much  less  suitable  for  being  used 
for  such  purpose  that  a  purchaser,  if  he  had  known  of  them,  either 
would  not  have  purchased  the  thing  at  all,  or  else  would  have  only 
given  a  small  price  for  the  same.  (C.  1602,  1625,  1636,  1638, 
1642,  1643,  1644,  1674.) 

1642.  The  vendor  is  not  liable  for  defects  which  are  apparent, 
and  which  the  purchaser  might  have  ascertained  for  himself. 
(C.  1116,  1313,  1629, 1674.) 

(k)  Laurent  explains  the  principle  of  this  Article  by  pointing  out  that  the 
contract  is  treated  as  still  subsisting,  and  the  action  is  only  for  damages,  and  that 
the  only  way  the  actual  loss  can  be  ascertained  is  ;  o  find  out  what  the  purchaser 
lost  by  being  evicted.  Arts.  1631—1633  deal  with  what  should  be  done  when  the 
contract  is  rescinded.     (Vol.  XXIV.  paras.  250 — 252.) 
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1643.  The  vendor  is  liable  for  hidden  defects  though  he  did 
not  know  of  them,  unless  he  expressly  stipulated  that  he  gives  no 
warranty.     (C.  16<i7,  1629.) 

1644.  The  purchaser  has  the  option,  under  the  circumstances 
mentioned  in  Arts.  1641  and  1643,  of  either  returning  the  thing 

^  and  having  its  price  returned  to  him,  or  else  of  keeping  the  thing 

and   having   such  portion  of   the  price  handed  hack  to  him  as 
experts  may  determine.     (C.  1617,  1634.) 

1645.  If  the  vendor  knew  the  defects,  he  is  not  only  bound  to 
return  the  price  but  is  also  liable  for  any  damages  and  interest 
the  purchaser  has  sufPered.  (C.  1149,  1630  and  following ;  Pen. 
423.) 

1646.  If  the  vendor  did  not  know  of  the  defects,  he  is  only 
liable  to  return  the  price  and  repay  the  purchaser  any  costs  he 
may  have  incurred  in  or  about  the  sale  (/).     (C.  1630,  1650.) 

1647.  If  the  thing,  which  was  defective,  perishes  owing  to  its 
inherent  vice,  the  loss  falls  upon  the  vendor  who  is  liable  to  return 
the  purchaser  the  purchase-money  and  is  liable  for  the  damages 
mentioned  in  the  two  preceding  Articles.  But  the  purchaser  must 
bear  any  loss  caused  by  accident  (m).     (C.  1641.)  , 

1648.  The  purchaser  must  bring  his  action  for  rescission  based 
on  a  defect  (»)  as  soon  as  possible,  according  to  the  nature  of  the 
defect  («)  and  the  custom  of  the  place  where  the  sale  took  place  (o). 
(C.  1304.) 

1649.  No  such  action  can  be  brought  when  the  sale  took  place 
by  order  of  the  Court  {p).     (0.  1684.) 

{I)  This  does  not  affect  his  rights  under  Art.  1634  or  alter  the  principles  of  French 
common  law  as  contained  in  Arts.  555,  851,  and  2175.  (Coiirt  of  Cass.  20th  March, 
1852;   S.  I.  321.) 

(m)  Because  the  vendor  was  then  not  to  blame,  and  the  maxim  "Res  perit 
domino"  applies. 

(«)  As  the  Article  referred  to  nature  of  the  defect  and  the  custom  of  the  place 
great  uncertainty  arose  as  to  when  a  person  was  entitled  to  bring  an  action  for 
rescission,  specially  in  the  case  of  a  sale  of  cattle.  By  a  law  of  May  20th,  1838, 
the  legislature  laid  down  general  rales  as  to  what  sort  of  diseases  constituted 
defects  within  the  meaning  of  the  Article,  and  limiting  the  time  within  which  such 
actions  could  be  brought.  This  law  was  amended  by  one  of  August  2ud,  1884,  the 
progress  of  veterinary  science  enabling  more  satisfactory  definitions  of  diseases  to 
be  given. 

(o)  The  Court  of  Cassation  has  held  that  they  must  apply  the  principles  as  to 
fundamental  error  contained  in  Arts.  1109,  1110  and  1304,  and  that  the  time  only 
begins  to  run  as  from  the  date  the  defect  was  discovered,  and  is  not  barred  for  ten 
years.     (16th  Nov.  1852  ;  S.  (1853),  I.  673  ;  S.  (1854),  I.  176.) 

{p)  For  it  is  the  Court  itself  that  sells,  and  it  gives  no  warranty  (Rogron). 
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Chapter  V. 
Of  the  Purchaser's  Duties. 

1650.  The  principal  duty  of  the  purchaser  is  to  pay  the  price  at 
the  time  fixed  and  at  the  place  agrt^ed  upon  by  the  contract. 
(C.  1329,  1653,  2102,  4th  para.  ;  2103,  1st  para,  and  following  ; 
2108.) 

1651.  If  the  contract  contains  no  provision  as  to  where  the  price 
should  be  paid,  the  purchaser  must  pay  at  the  place  where 
possession  is  given,  and  at  the  time  when  possession  should  be 
given  (q).     (C.  1427.) 

1652.  Under  the  three  following  sets  of  facts,  the  purchaser 
is  liable  to  pay  interest  on  the  purchase-money  until  he  pays  the 
same : — 

(1)  If  there  was  an  agreement  to  that  eifect  at  the  time  of  the 

sale; 

(2)  If   the  thing  sold   or   delivered  produces    fruit   or  other 

revenue ; 

(3)  If  the  purchaser  has  had  a  formal  demand  for  payment  (/■). 
In  the  last  case,  interest  only  runs  as  from  the  date  of  service. 
(C.  1139,  1153,  1905,2176.) 

1653.  The  purchaser  may  defer  paying  the  purchase-price  if  he 
is  threatened,  or  has  good  reason  to  believe  that  he  is  about  to  be 
threatened,  with  an  action  by  a  mortgagee  or  by  a  person  claiming 
back  the  thing  sold.  He  may  defer  paying  until  the  seller  has 
caused  the  danger  with  which  he  is  threatened  to  cease,  or  until 
the  vendor  has  given  (if  he  prefers  to  do  so)  security,  imless  the 
contract  provides  that  the  purchaser  shall  pay  even  if  threatened 
with  an  action.     (C.  1599,  2011.) 

1654.  The  vendor  can  have  the  sale  rescinded  if  the  pm*chaser  I  Cf.  Seychelles, 

does  not  pay  (.s).     (C.  883,  1183,  1184,  1223,  1670,  1674,  11^78, hj^^^^^^^  33^ 

2102,2125,2146,2279.)  |  and  Mauri-  ' 

'  '  '  "^  tius,  Ord.  36 

1655.  The  Court  shall  give  immediately  judgment  cancelling  a  °^  i^^^, 
sale  of  immovables  if  the  vendor  is  in  danger  of  losing  both  the 
property  and  his  purchase-money.     If  this  danger  does  not  exist, 

the  judge  may  give  the  purchaser  a  more  or  less  long  time  to  pay, 

(q)  If  the  sale  is  on  credit,  Art.  1247  applies,  and  payment  must  be  made  at  the 
vendor's  abode.     (Cass.  24th  June,  1813  ;  S.  (1813),  I.  353.) 

(r)  I.e.,  one  served  by  the  Court  bailiff. 

(«)  The  vendor  may,  if  he  prefers  it,  bring  an  action  for  the  price.  (Arts.  1184, 
2104.) 
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according  to  the  cii'cumstances  of  the  case.  If  the  purchaser 
has  not  paid  at  the  end  of  the  extended  time,  the  sale  shall  be 
rescinded.     (C.  1184,  1244.) 

1656.  When  the  sale  is  one  of  immovables,  and  the  agree- 
ment pro^ddes  that  the  sale  shall,  ipso  facto,  be  rescinded  if  the 
money  is  not  paid  within  the  time  agreed,  the  purchaser  may  still 
pay  though  the  time  has  elapsed,  so  long  as  the  vendor  has  not 
caused  him  to  be  in  default  by  ha^'ing  him  served  with  a  formal  {t) 
demand.  After  such  formal  demand  is  served,  the  judge  can  no 
longer  (m)  give  the  purchaser  time.     (C.  ll-'iO,  1184,  1983.) 

1657.  When  the  sale  is  a  sale  of  merchandise  or  movables,  the 
sale  shall  be  rescinded  /}j.so  facto  and  without  a  formal  demand 
being  necessary,  at  the  vendor's  option,  when  the  time  has  elapsed 
for  taking  possession  of  the  thing.     (C.  1585,  2102,  para.  4.) 


Cf.  for  Mau. 
ritius  and 
Seychelles, 
Mauritius, 
Ord.  19  of 
1868, 
sect.  156. 


Chapter  YI. 

Of  when  a  Sale  is  voidable,  and  of  its  Rescission. 

1658.  A  contract  of  sale  may  also  be  rescinded  by  the  vendor 
exercising  an  option  given  him  by  the  contract  of  buying  back 
the  propert}^  or  on  the  ground  that  the  price  is  too  low.  This 
is  quite  apart  from  the  grounds  already  set  forth  in  this  title  for 
declaring  the  sale  void,  or  for  having  the  sale  rescinded  apart  from 
the  grounds  for  rescission  which  are  common  to  all  contracts. 
(C.  1108  and  following ;  1183  and  following ;  1304  and  following ; 
1595  and  following  ;  1616  and  following  ;  1636,  1644  and 
following;  1659  and  following  ;  1674  and  following.) 


Section  1. 

Of  the  Right  to  bay  hack. 

1659.  The  vendor  can  stipulate  in  the  couti'act  that  he  reserves 
to  himself  the  right  of  taking  back  the  thing  sold  on  repaying  the 
purchase-money  and  reimbursing  the  purchaser,  as  mentioned  in 

{t)  The  formal  demand  is  a  written  demand,  which  may  either  he  prepared  by  a 
notary,  solicitor,  or  the  party  himself,  but  which  must  be  served  on  the  other  side 
by  a  public  officer,  viz.,  the  usher,  i.e.,  the  bailiff  of  the  Court.  Such  service  is  an 
extrajudicial  proceeding. 

(m)  Under  Art.  1184  it  is  the  vendor's  duty  to  apply  for  cancellation  of  the 
contract  if  he  wishes  it  cancelled,  and  the  judge  may  give  the  purchaser  time. 
When  the  parties,  however,  in  the  contiact  agree  that  the  sale  is  cancelled  if  the 
money  is  not  paid,  1184  does  not  apply.  The  vendor  is  forced,  however,  by  issuing 
a  writ,  to  show  that  he  takes  advantage  of  the  condition ;  otherwise  the  purchaser 
can  insist  upon  paying. 
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the  third  paragraph  of  Art.  1673.     (C.  1038,  1168,  1174,  1599, 
1692,  1751.) 

1660.  A  vendor  cannot  reserve  to  himself  the  right  to  buy  the 
thing  back  except  within  five  years  of  the  sale.  If  the  agreement 
provides  for  a  longer  period,  the  term  is  reduced  to  the  period 
above  mentioned. 

1661.  This  period  is  a  term  stricfmimi  juris,  and  cannot  be 
extended  by  the  judge.     (C.  1662.) 

1662.  If  the  vendor  has  not  exercised  his  right  of  redemption 
within  the  time  prescribed,  the  purchaser  remains  undisputed 
owner  (a-).     (C.  1673,  1751.) 

1663.  The  time  limited  for  repurchase  runs  against  all  the 
world,  even  against  a  minor,  saving  always  any  right  of  action  he 
may  have  over  against  any  person.     (C.  2278.) 

1664.  The  vendor  who  has  stipulated  in  the  contract  of  sale  a 
right  to  redeem  may  exercise  such  right  against  a  second  subse- 
quent purchaser,  even  though  the  second  contract  of  sale  does  not 
state  that  there  is  a  right  to  redeem  (y).     (C  1165.) 

1665.  The  purchaser  who  has  bought  property  which  is  subject 
to  a  redemption  clause  has  all  his  vendor's  rights.  He  can  gain 
a  title  by  prescription  both  against  the  true  owner  and  against 
all  those  who  claim  to  have  rights  or  mortgages  over  the  thing 
sold.     (0.  2225.) 

1666.  A  purchaser  of  a  property  subject  to  a  redemption  clause 
may  require  the  vendor's  creditors  to  seize  and  realize  all  the 
vendor's  other  property  before  exercising  their  rights  against  the 
property  he  has  bought  (z).     (C.  2021  and  following;  2170.) 

1667.  If  a  purchaser  has  bought  (subject  to  a  power  of  redemp- 
tion) an  undivided  share  in  an  inheritance,  and  he  afterwards 
becomes  purchaser  of  the  whole  in  the  course  of  legal  proceedings 
[to  which  he  was  made  a  party  for  th«  purpose  of  having  the  whole 

{x)  Until  then  this  right  of  redemption  is  exercisable  against  every  subsequent 
owner,  and  it  is  not  necessary  to  make  the  original  purchaser  a  party  to  the  pro- 
ceedings.    (Laurent,  Vol.  XXIV.  410.) 

(y)  The  words  "  son  action,"  i.e.,  action  dc  remere,  mean  that  the  vendor  may 
use  his  right  of  redemption,  and  do  not  imply  an  actiou  for  redemption  is  necessary. 
(Laurent,  Vol.  XXIV.  para.  397.) 

(z)  Under  Art.  1166  the  creditors  are  entitled  to  use  all  their  debtor's  rights  under 
a  contract  except  those  that  are  purely  personal.  Under  Art.  2021  he  is  entitled  to 
have  all  the  property  of  the  person  for  whom  he  is  surety  seized  before  his  own 
property  is  seized.  And  under  Art.  2170,  a  third  party  who  is  in  possession  of  land 
lawfully,  and  does  not  personally  owe  a  debt,  can  intist  upon  the  cieditors  exer- 
cising their  rights  against  the  other  property  of  their  debtor. 
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propei-ty  sold  by  the  Court],  he  can  force  his  vendor,  who  seeks  to 
avail  himself  of  the  redemption  clause  affecting  the  undiAided 
share,  to  redeem  the  whole  property.     (C.  1686  and  following.) 

1668.  If  several  persons  have  joined  in  selling  under  the  same 
contract  a  property  held  in  common  by  them,  each  can  only  use  the 
right  of  redemption  in  respect  of  the  share  he  held  in  the  same. 
(C.  1217.) 

1669.  The  same  principle  applies  if  the  person  who  has  sold  a 
property  dies  leaving  several  heirs.  Each  co-heii'  can  only  exercise 
the  right  of  redemption  in  respect  of  the  share  which  he  takes  in 
the  succession.     (C.  1220.) 

1670.  But  in  the  circumstances  mentioned  in  the  last  two 
Articles  the  purchaser  has  a  right  to  iusist  that  all  the  persons  who 
sold  to  him  jointly,  or  all  the  co-heirs,  should  be  joined  in  the 
redemption  action,  so  that  they  may  agree,  inier  se,  to  redeem  the 
whole  property.  If  they  cannot  agree  to  do  so,  the  application  for 
redemption  shall  be  refused  (a).     (C.  1225,  1685.) 

1671.  If  the  several  owners  of  a  property  have  not  joined  in 
selling  it  as  a  whole  under  the  same  contract,  but  each  owner  has 
only  sold  what  he  has,  then  each  owner  can  use  his  right  of 
redemption  separately,  qua  the  portion  which  belonged  to  him,  and 
the  purchaser  cannot  compel  the  owner  using  such  right  to  redeem 
the  whole. 

1672.  It'  the  purchaser  has  died  leaving  several  heirs  the  vendor 
can  only  exercise  his  light  of  redemption  as  against  each  heir  in 
respect  of  the  share  that  has  fallen  to  him ;  and  this  is  so  whether 
the  property  remains  stUl  undivided,  or  whether  it  has  been  par- 
titioned up  between  the  heirs.  But  if  the  deceased's  property  has 
been  divided  among  the  heirs,  and  the  property  which  the  vendor 
sold  has  all  fallen  to  the  lot  of  one  of  the  heirs,  the  right  of 
redemption  can  be  used  against  him  in  respect  of  the  whole  pro- 
perty.    (C.  873,  883  and  following  ;  1220  and  following.) 

1673.  A  vendor  who  makes  use  of  his  right  to  redeem  must 
repay  not  only  the  purchase-money  but  also  all  costs  and  neces- 
sary expenditure  in  connection  with  the  sale,  the  cost  of  all  repairs 
that  were  necessary,  and  all  expenditure  which  has  increased  the 
value  of  the  property,  and  has  no  right  to  possession  until  he  has 
done  so.     When  the  vendor  retakes  possession  under  a  redemption 


(a)  Laurent  points  out  that  they  must  each  agree  to  redeem  their  shares  or  else 
agree  to  cede  their  rights  of  redemption  to  the  others  who  are  willing.  (XXIV. 
para.  413.) 
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clause  he  takes  it  back  free  of  all  charges  and  mortgages  with 
which  the  purchaser  may  have  burdened  it.  He  is  bound  by 
any  leases  given  in  good  faith  by  the  purchaser.  (C.  1183,  1659, 
2103,2120,2180,2195.) 

Section  2. 

Of  the  Rescission  of  tM  Sale  for  Undervalue. 

1674  {h).  If  the  vendor  of  an  immovable  has  been  damaged  by 
receiving  seven-twelfths  less  than  its  true  price  he  has  the  right 
to  demand  that  the  sale  should  be  rescinded,  even  though,  by  the 
terms  of  the  contract  itself,  he  has  renounced  any  right  to  ask  for 
rescission,  and  the  contract  recites  that  full  value  has  been  given. 

1675.  To  ascertain  whether  damage  has  been  suffered  by  sale 
at  an  undervalue  the  immovable  must  be  taken  at  its  value  at  the 
time  of  the  sale  and  according  to  the  condition  it  then  was  in. 
(C.  890,  1589,  1674.) 

1676.  An  action  for  rescission  must  be  brought  within  two 
years  of  the  sale,  counting  from  the  date  thereof.  Time  runs 
against  married  women,  against  absent  (c)  persons,  interdicted 
persons,  minors  claiming  in  right  of  a  person  of  age  who  was  the 
vendor.  Time  runs  during  the  time  given  by  the  contract  for 
redemption,  and  is  not  suspended  by  such  clause  {d). 

[b)  The  action  for  rescission  for  undervalue  lies  although  there  was  no  cheating 
or  undue  influence  proved.  The  mere  fact  of  undervalue  to  the  extent  of  seven- 
twelfths  in  the  price  implies  there  was  no  true  consent  under  the  ordinary  principles 
Laid  down  in  Chapter  II.  of  Title  III.  The  law  assumes  there  was  a  fundamental 
mistake  going  to  the  root  of  the  contract,  or  undue  influence,  otherwise  the  vendor 
would  not  have  sold  the  property  so  much  under  its  true  value.  The  action  for 
rescission  being  based  on  the  damage  the  vendor  has  suffered,  the  purchaser  can 
stop  the  action  by  indemnifying  the  vendor  for  his  loss.  (Art.  1681.)  The  true 
price  is  that  which  "  I'opinion  publique"  would  put  upon  it,  viz.,  the  fair  market 
price,  unaffected  by  any  circumstances  peculiar  to  either  vendor  or  purchaser. 
There  seems  to  be  no  good  reason  why  the  right  of  action  should  be  confined 
to  the  vendor,  and  why  a  purchaser  should  not  have  a  similar  right  if  he  has 
given  more  by  seven- twelfths  for  the  property  than  it  was  worth.  The  explanation 
suggested  is  that  a  purchaser  can  never  be  forced  by  his  necessities  to  buy,  and 
therefore  could  not  be  acting  under  moral  compulsion  as  a  seller  might  be. 

It  will  be  observed  that  the  rule  as  to  rescission  for  undervalue  only  applies  to 
immovables.  Laurent  explains  this  as  duo  to  the  greater  importance  Napoleon 
{^ttached  to  them.  If  the  contract  can  be  shown  to  be  in  the  nature  of  an  aleatory 
contract  {i.e.,  one  in  which  both  parties  take  an  uncertain  risk,  such  as  an  annuity 
payable  out  of  land),  all  that  is  required  in  law  is  that  there  should  be  an  equality 
of  chance.     (See  Laurent,  Vol.  XXIV.  paras.  420  -439.) 

{e)  For  definition  of  "  absent,"  see  note  to  Art.  112. 

{d)  Confer  the  roles  laid  down  in  Art.  1304  as  to  the  period  from  which  time 
runs  in  the  case  of  an  action  brought  to  have  a  contract  declared  void. 
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1677.  The  judge  must,  previous  to  allowing  an  action  for 
rescission  to  be  brought,  find  that  a  prima  facie  case  has  been  made 
out.  He  can  only  do  so  where  the  facts  pleaded  are  sufficiently 
serious  to  lead  him  to  presume  that  damage  has  been  suffered  {e). 

1678.  The  only  evidence  of  damage  by  undervalue  that  the 
Court  can  receive  is  the  report  of  three  experts,  who  can  only  make 
a  single  report  and  arrive  at  one  conclusion,  which  shall  be  that  of 
the  majority  (/).     (Pr.  303  and  following.) 

1679.  If  the  experts  {g)  disagree,  the  report  must  state  the  reasons 
for  the  same,'  but  must  not  state  by  whom  the  different  opinions 
were  held.     (Pr.  318.) 

1680.  The  three  experts  are  chosen  by  the  judge,  unless  the 
parties  agree  on  the  names  of  the  valuers.     (Pr.  804.) 

1681.  If  the  judge  thinks  a  good  case  has  been  made  out  for 
rescission,  the  purchaser  can  elect  either  to  give  up  the  property  on 
receiving  back  his  purchase-monej^  or  else  to  keep  the  property 
and  pay  the  vendor  the  balance  required  to  make  up  the  true  price, 
less  such  a  sum  as  is  equal  to  a  tenth  of  the  total  of  the  true  price. 
A  third  person  in  possession  has  the  same  rights  as  the  original 
purchaser,  saving  always  any  rights  he  may  have  over  against  the 
purchaser  {h).     (C.  891,  1618,  1630.) 

1682.  If  the  purchaser  elects  to  keep  the  property  and  pay  the 
additional  price  in  accordance  with  the  last  Ai'ticle,  he  must  pay 
interest  on  the  increased  purchase-price  as  from  the  date  of  the 
action  for  rescission.  If  he  prefers  giving  up  the  property  and 
receiving  the  purchase-money,  then  he  must  hand  back  any  produce 
received  therefrom  as  from  the  date  that  the  action  was  commenced. 
He  is  also  entitled  to  receive  interest  on  his  purchase-money  as 
from  the  date  of  the  commencement  of  action  up  to  the  date  of 
payment  if  he  has  touched  none  of  the  produce.     (0.  1614,  1652.) 

{c)  The  Code  of  Procedure  (Art.  302)  provides  that  a  valuation  by  experts  can 
only  be  made  after  an  order  of  the  Court.  Before  the  Code  it  was  the  practice  of 
the  Court,  before  directing  a  valuation  to  be  male,  to  hold  a  preliminary  investiga- 
tion as  to  whether  the  facts  alleged  by  the  plaintiff  were  relevant,  i.e.,  whether,  if 
proved,  they  would  lead  to  the  Court's  declaring  that  the  sale  was  at  an  undervalue. 
Under  the  present  practice  the  Court  may  nonsuit  the  plaintiff  if  it  comes  to  the 
conclusion  that  no  reasonable  grounds  for  interference  have  been  shown,  although 
the  facts  alleged  by  the  plaintiff  are  relevant.     (See  Laurent,  Vol.  XXIV.  para.  436.) 

(/)  The  judge  is  not  bound  by  the  report  of  the  experts.  (Laurent,  Vol.  XXTV. 
para.  437  ;  see  also  Art.  323  of  the  Code  of  Procedure.) 

{g)  I.e.,  when  no  two  come  to  the  same  conclusion.  If  two  agree  their  opinion 
is  the  report.     (Rogron.) 

(A)  The  reason  the  purchaser  is  allowed  to  deduct  a  tenth  of  the  total  value  and 
only  pay  nine-tenths  is  that  he  is  supposed  to  have  bought  to  make  a  profit,  and 
that  is  the  profit  the  law  allows  him  in  this  case. 
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1683.  A  purchaser  is  not  entitled  to  have  a  sale  rescinded  on 
the  ground  that  he  has  been  damaged. 

1684.  This  action  does  not  lie  in  respect  of  sales  which  by  law 
must  be  carried  out  through  the  Court. 

1685.  The  rules  laid  down  in  the  preceding  Articles  apply 
equally,  whether  several  persons  have  joined  in  selling  a  property 
or  whether  they  have  each  sold  it  separately,  and  they  apply  also 
to  cases  in  which  either  the  vendor  or  the  purchaser  has  left 
several  heirs.     (C.  1608  and  following.) 

Chapter  VII. 
Of  auctioning  Things  through  the  Court. 

1686.  A  thing  must  be  sold  by  auction  [by  the  Court]  and  the 
price  received  divided  among  the  co-owners,  (1)  if  it  is  owned  in 
common  by  several  persons  and  cannot  be  properly  divided  up 
between  them  except  at  a  loss ;  (2)  if  it  is  a  thing  belonging  to 
several  in  common  which  none  of  the  co-owners,  when  making  a 
friendly  partition,  are  able  or  willing  to  take  (/).  (C.  815  and 
following ;  883,  2109  ;  Pr.  966.) 

1687.  Each  of  the  co-owners  is  entitled  to  insist  that  the  public 
should  be  invited  to  take  part  in  the  auction.  The  public  must  be 
invited  to  attend  if  one  of  the  co-owners  is  an  infant.  (C.  460, 
839 ;  Pr.  984  and  foUowing.) 

1688.  The  method  of  auctioning  and  the  formalities  to  be 
observed  are  laid  down  in  the  title  as  to  "  Successions,"  and  in  the 
Code  of  Procedure.  (C.  827,  838  and  following ;  Pr.  972  and 
following ;  984  and  following.) 

Chapter  VIII. 

Of  the  assignment  of  Choses  in  Action  and  other 
Incorporeal  Rights. 

1689.  As  between  assignor  and  assignee,  the  property  in  choses 
in  action,  rights,  or  rights  of  action  against  a  third  party,  is  trans- 
ferred by  handing  over  the  document  of  title  relating  thereto  (k). 
(C.  1109,  1116,  1179,  1582,  1583,  1607,  1690,  2073.) 

(»)  Art.  827  provides  that  the  auction  should  take  place  before  the  Court  if  the 
parties  do  not  consent  to  hold  it  before  a  notary  or  if  there  are  infanta.  And  see 
Arts.  838  and  839. 

{k)  Liorent  explains  why  the  Code  does  not  speak  of  a  sale  of  choses  in  action. 
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Cf .  for  law  of 
Mauritius  and 
Seychelles, 
Mauritius, 
Ord.  35  of 
1881,  sect.  5. 


1690.  The  assignee  is  not  owner  in  law  of  the  chose  in  action 
qua  a  third  party  until  he  has  given  notice  of  the  assignment  to  the 
dehtor.  An  assignee  may,  however,  have  a  good  title  against 
third  party  if  the  debtor  recognizes  the  assignment,  in  a  document 
drawn  up  by  a  notary  (/).  (C.  841,  1 130, 1131,  1143,  1242, 1271, 
1295,  1322,  1328,  1583,  1607,  1689,  1691,  2075;  Pr.  557;  Com. 
136,  138,  446,  447.) 

1691.  The  debtor  is  released  when  he  has  paid  the  assignor, 
before  having  received  notice  of  the  assignment  from  either  the 
assignor  or  assignee,     (C.  1242,  1277,  1295.) 

1692.  The  sale  or  assignment  of  a  chose  in  action  includes  all 
accessories  attaching  thereto,  such  as  a  right  against  the  surety, 
any  right  of  priority  or  mortgage  securing  the  same.  (C.  1018, 
1249,  1615,  2112.) 

1693.  A  person  who  sells  a  chose  in  action  or  an  incorporeal 
right  warrants  that  it  exists  (;//)  at  the  time  of  the  assignment ; 
although  the  assignment  states  there  is  no  warranty  of  title. 
(C.  1236,  1626  and  following;  1640,  1692,  1694;  Co.  168.) 

1694.  The  vendor  only  makes  himself  responsible  for  the 
solvency  of  the  debtor  when  he  expressly  contracts  to  do  so,  and 
then  only  up  to  the  amount  for  which  he  sold  it. 

1695.  When  the  vendor  has  warranted  the  solvency  of  the 
debtor,  this  warranty  only  covers  the  debtor's  solvency  at  the  time 
of  the  sale,  and  does  not  extend  to  his  future  solvency  unless  the 
assignor  expressly  contracted  to  be  so  liable  {n).     (C.  1693,  1694.) 


He  points  out  that  under  Roman  law  they  were  not  a  subject-matter  of  sale,  and 
therefore  the  assignee  was  supposed  to  get  an  authority  to  sue,  and  the  debtor  was 
called  the  "  cede." 

(/)  By  Art;.  1138,  all  that  is  required  for  a  transfer  of  property  is  an  agreement 
between  the  two  parties.  Such  agreement  has  the  immediate  effect  of  transferring 
the  property.  The  formal  contract  afterwards  is  only  evidence  of  it,  and  is  cot  a 
"  conveyance "  in  the  sense  of  conveyirg  anything.  To  this  general  rule  the 
present  Article  forms  an  exception,  since  it  says  the  purchaser  of  a  "  crcance"  is 
not  owner  in  law  as  respects  third  parties  until  notice  has  been  given  to  the  debtor. 
The  Article  applies  to  the  rights  which  a  person  (to  whom  a  duty  is  owed)  has  against 
the  person  who  owes  him  the  duty,  i.e.,  the  rights  which  a  "creditor"  (irf  the 
French  law  sense)  has  against  his  "debtor  "  to  force  him  to  give  or  do  what  he  has 
bound  himself  to  give  or  do.     (Laurent,  Vol.  XXIV.  476.) 

{ill)  By  existing  is  meant  (a)  that  there  is  such  right ;  (b)  that  it  belongs  to  the 
seller ;  (c)  that  it  is  not  pledged  or  mortgaged  to  a  third  party.  (See  Laurpnt, 
Vol.  XXIV.-  para.  640.) 

(«)  For,  under  Art.  1138,  a  thing  sold  is  at  the  purchaser's  risk  from  the  date  of 
the  sale. 
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1696.  A  person  who  sells  his  rights  as  heir  without  mentioning 
what  the  inheritance  consists  of  only  warrants  that  he  is  heir. 
(C.  780,  1156,  1163,  1697,  1698.) 

1697.  Such  vendor  must  reimburse  the  purchaser  if  he  has 
already  had  the  benefits  of  the  produce  of  any  of  the  property, 
or  received  the  amount  of  any  chose  in  action  belonging  to  the 
inheritance,  or  sold  any  property  belonging  to  the  succession, 
unless,  by  the  sale,  he  expressly  reserved  his  rights  thereto. 
(C.  1615.) 

1698.  The  purchaser  of  an  inheritance,  on  his  side,  must  reim- 
burse the  vendor,  whatever  he  may  have  paid  in  respect  of  debts 
and  charges  of  the  succession,  and  pay  him  anything  which  the 
succession  owed  him,  unless  there  is  some  stipulation  to  the  con- 
trary in  the  contract.     (C.  1697.) 

1699.  If  a  right  which  is  disputed  is  sold,  then  the  party 
disputing  such  right  can  release  himself  from  the  same  by  paying 
the  assignee  what  he  actually  paid  for  having  such  right  assigned 
to  him  together  with  his  costs  and  just  charges  and  interest  on  the 
same  as  from  the  date  on  which  the  assignee  paid  the  purchase- 
money  and  the  assignment  was  made.  (C.  841,  1597,  1700  and 
following.) 

1700.  A  thing  is  considered  as  being  disputed  from  the  time 
that  an  action  has  been  commenced  and  there  is  a  dispute  as  to  the 
existence  of  the  right  (o). 

1701.  Art.  1699  does  not  apply  (1)  where  the  assignment  has 
been  made  to  a  co-heir  or  co-owner  of  the  right  assigned ; 
(2)  when  the  assignment  has  been  made  to  a  creditor  by  way  of 
payment  of  what  is  due  to  him ;  (3)  when  the  assignment  has  been 
made  to  a  person  in  possession  of  the  property  which  is  alleged  to 
be  burdened  with  the  right  being  litigated  {p). 

(o)  See  Laurent,  Vol.  XXIV.  sect.  591.  "De  dominis  causS  movetur  (de 
litigiosis)." 

{p)  "  Cessat  ratione  cessat  lex."  Art.  1699,  being  inserted  to  prevent 
litigiousness  as  opposed  to  preventing  litigation,  where  enforcing  the  rule  laid 
down  by  it,  vsrould  not  prevent  an  action  being  brought ;  and  where  the  rights 
of  action  are  not  bought  for  the  sake  of  commencing  litigation,  the  rule  does  not 
apply.  Thus,  (I)  a  co-heir  or  co-owner  (having  his  share  in  the  right  in  dispute) 
could  litigate  the  right  even  if  he  did  not  take  any  of  the  other  co-heir's  or  co- 
owner's  rights  ;  (2)  is  a  case  where  a  creditor  prefers  to  get  a  contested  claim 
against  a  third  party  than  get  nothing ;  (3)  the  person  in  possession  of  a  property 
which  is  alleged  to  be  mortgaged  by  his  vendor  buys  the  mortgagor's  rights  so  as 
to  secure  his  possession. 

W.  T 
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Title  VII. 

OF  EXCHANGE. 

1702.  Exchange  is  a  contract  by  which  the  parties  give  one 
another  respectively  one  thing  in  order  to  have  another. 

1703.  The  consent  of  the  parties  by  itself  operates  in  exchange 
to  transfer  the  property  in  the  same  way  as  in  the  case  of  a  sale. 
(0.  711,  1138,  1341,  1347,  1583.) 

1704.  If  one  of  the  persons  making  an  exchange  has  already 
received  the  thing  which  he  was  to  receive  in  exchange,  and  he 
proves  afterwards  that  the  other  contracting  party  is  not  owner 
thereof,  he  cannot  be  forced  to  deliver  the  thing  which  he  promised 
to  give  in  exchange,  but  he  can  only  be  compelled  to  hand  back 
what  he  received.     (C.  1612,  1653.) 

1705.  A  person  who  has  made  an  exchange,  and  is  forced  to 
give  up  possession  of  what  {q)  he  received  in  exchange,  has  the 
option  of  bringing  an  action  for  damages  and  interest,  or  to  have 
the  thing  which  he  gave  in  exchange  handed  back  to  him. 

1706.  The  doctrine  of  rescinding  a  contract  on  the  ground  that 
one  of  the  parties  has  been  damaged  by  receiving  undervalue  does 
not  apply  to  contracts  of  exchange. 

1707.  All  the  other  rules  laid  down  as  to  contracts  of  sale  apply 
to  contracts  by  way  of  exchange.     (C.  1582  and  following;  1599.) 


Title  VIII. 

THE  CONTRACT  OF  HIRING. 

— ♦^ — 
Chapter  I. 

General  Rules. 


1708.  There  are  two  kinds  of  hiring  contracts :  hiring  things 
and  hiring  labour.  (C.  1709,  1711  and  following;  1779  and 
following.) 


{q)  If  the  person  is  only  ejected  from  part,  the  Court  will  only  rescind  the  contract 
if  it  ia  a  material  part.     (Court  of  Cass.  16th  March,  1852  ;  S.  (1852),  I.  324.) 
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1709.  The  hiring  of  things  is  a  contract  whereby  one  of  the 
parties  binds  himself  to  let  the  other  enjoy  the  use  of  a  thing  for 
a  certain  period  in  exchange  for  a  certain  price  which  the  other 
party  binds  himself  to  pay  him.     (C.  1127,  1719,  1743,  2118.) 

1710.  The  hiring  of  work  is  a  contract  whereby  one  of  the 
parties  binds  himself  to  do  something  for  the  other  in  exchange 
for  a  price  agreed  between  them.     (C.  1779  and  following.) 

1711.  These  two  kinds  of  hiring  contracts  are  further  sub-divided 
into  several  special  hiring  contracts.  The  hiring  of  houses  and 
movables  is  called  a  letting  for  rent.  The  hiring  of  rural  property 
is  called  a  letting  out  to  farm.  The  hiring  of  labour  and  service 
is  called  a  contract  to  pay  wages.  The  hiring  of  animals,  the 
profit  derived  from  which  is  divided  between  the  owner  and  the 
caretaker,  is  known  as  a  chattel  hiring.  Estimates,  bills  of 
quantities,  a  contract  at  so  much,  framed  with  a  view  of  carrying 
out  work  for  a  price  fixed,  are  also  forms  of  hiring  contracts  when 
the  material  is  supplied  by  the  person  for  whom  the  work  is  done. 
These  three  last  kinds  of  hiring  are  governed  by  special  rules. 
(C.  1714, 1752,  1763,  1779,  1787,  1800;  Co.  273.) 

1712.  Leases  of  property  belonging  to  the  nation,  or  of  property 
belonging  to  communes  and  to  public  institutions,  are  governed  by 
special  regulations. 

Chapter  II. 
Of  the  Letting  of  Things. 

1713.  Every  kind  of  property  may  be  let,  whether  movable  or 
immovable. 

Section  1. 

Of  the  Rules  applicable  to  both  Leases  of  Houses  and  of  Rural 
Property. 

1714.  A  letting  may  be  by  writing  or  by  word  of  mouth. 
(C.  1736,  1758,  2102.) 

1715.  If  a  verbal  agreement  to  lease  has  not  been  carried  into 
effect  in  any  way,  and  one  of  the  parties  denies  its  existence, 
witnesses  cannot  be  called  to  prove  it,  however  small  the  rent  may 
be,  and  though  it  is  alleged  that  earnest  money  has  been  given. 
The  person  who  denies  the  letting  can  only  be  put  upon  his  oath  (r) . 
(C.  1341,  1353,  1357.) 

(r)  The  Courts  of  Limoges  and  Lyons  have  held  that  the  argument  a  eontrario  is 
not  good,  and  that  the  mere  fact  of  part  performance  does  not  entitle  the  lessee  or 
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1716.  When  there  is  a  dispute  as  to  the  amount  of  rent  payable 
in  case  of  a  verbal  letting  which  has  begun,  and  there  is  no  receipt 
for  rent,  the  owner  of  the  property,  when  under  oath,  shall  be 
believed  as  to  the  amount,  unless  the  lessee  prefers  to  demand  a 
valuation  by  experts.  If  their  valuation  is  above  the  amount 
which  he  declared  he  had  to  pay,  the  costs  of  the  valuation  shall 
be  borne  by  him. 

1717.  The  lessee  has  the  right  to  sub-let  and  even  to  assign  his 
lease  to  a  third  party,  unless  the  contract  j)rovides  that  he  shall 
not  do  so.  The  contract  may  provide  that  he  shall  no^  sub-let  the 
whole  or  part.  This  clause  is  always  strictly  enforced.  (C.  1142, 
1184,  1341,  1353,  1741.  1763,  1766.) 

1718.  The  Articles  in  the  title  "  Concerning  the  Marriage  Con- 
tract and  of  the  Respective  Rights  of  Husband  and  Wife  "  which 
relate  to  leases  of  property  belonging  to  married  women  apply  also 
to  leases  of  property  belonging  to  minors.     (C.  595,  1429,  1430.) 

1719.  A  lessor  is  obliged,  from  the  nature  of  the  contract  and 
without  it  being  necessary  that  there  should  be  any  special  clause 
to  that  effect,  (1)  to  give  the  lessee  possession  of  the  thing  let ; 
(2)  to  keep  the  property  up  in  a  condition  that  it  may  serve  the 
purpose  for  which  it  was  let  (s) ;  (3)  to  allow  the  lessee  to  enjoy  it 
peacefully  during  the  period  for  which  it  is  let.  (C.  1720,  1741, 
1778.) 

1720.  The  lessor  is  bound  to  give  possession  of  the  property  in 
a  good  state  of  repair  every  way.  He  must  make,  during  the 
continuance  of  the  lease,  all  the  repairs  which  may  become  necessary, 
except  those  which  are  by  law  to  be  done  by  the  tenant  (/"). 
(C.  1719,  i; 31,  1741,  1754.) 

1721.  The  lessor  warrants  the  lessee  against  all  such  vices  and 
defects  in  the  premises  let,  as  would  prevent  him  using  it,  even 
though  they  were  such  as  the  lessor  did  not  know  of  when  he  let  (w). 
If  the  lessor  suffers  any  loss  from  such  vices  and  defects,  the  lessor 
is  bound  to  indemnify  him.  (C.  1641  and  following;  1719,  1724 
and  following;  1891  and  following.) 

lessor  to  call  verbal  evidence.  (30th  July,  1836,  and  22nd  Nov.  1854;  S.  (1836), 
II.  427  ;  S.  (1865),  II.  44.  And  see  Court  of  Ca^.  14th  Jan.  1840  ;  S.  (1840), 
1.6.) 

(*)  The  Court  of  Cassation  held  a  clause  in  a  lease  relieving  the  lessor  from  his 
liabiUty  bad.     (19th  Jan.  1863  ;  S.  (1863),  I.  185.) 

{t)  See  Art.  1754  as  to  what  repairs  have  to  be  done  by  the  tenant. 

(h)  The  lessor  is  also  liable  for  any  similar  defects  which  arise  during  the  currency 
of  the  lease.     (Caen,  Ist  May,  1868  ;  S.  (1869),  II.  132. 
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1722.  If  the  property  let  is  totally  destroyed  during  the  sub- 
sistence of  the  lease  by  an  act  of  God,  the  lease,  ipso  fado^  comes  to 
an  end.  If  the  property  is  only  partly  destroyed  the  lessee  may, 
according  to  the  nature  of  the  circumstances,  either  ask  that  the 
rent  should  be  reduced  or  that  the  lease  itself  should  be  cancelled. 
In  either  case  he  is  entitled  to  no  compensation.  (C.  1134,  1728, 
1741,  1769.) 

1723.  The  lessor  may  not  change  the  form  of  the  thing  let 
during  the  lease  {x).     (C.  1728.) 

1724.  If  the  premises  let  require  immediate  repairs  during  the 
continuance  of  the  lease  and  such  repairs  cannot  be  postponed 
until  the  termination  thereof,  the  lessee  must  allow  them  to  be 
done  ;  though  they  may  cause  him  inconvenience  and  although  he 
may,  while  they  are  being  carried  out,  be  deprived  of  part  of  the 
property.  If  the  repairs,  however,  last  more  than  forty  days  the 
rent  shall  be  reduced  proportionately;  regard  shall  be  had  to  the 
length  of  time  and  to  the  extent  to  which  the  lessee  was  deprived 
of  the  use  of  the  premises.  If  the  repairs  are  of  such  a  nature 
that  they  make  the  part  of  the  premises  which  the  lessee  requires 
for  the  occupation  of  himself  and  his  family  uninhabitable,  the 
lessee  is  entitled  to  have  his  lease  cancelled.     (C.  1720.) 

1725.  The  lessor  does  not  warrant  the  lessee  agaijist  acts  of 
violence  (y)  of  third  parties  which  they  do  without  claiming  any 
right  over  the  property  leased.  The  lessee  must  bring  an  action 
against  them  in  his  own  name  (s). 

(x)  Under  this  Article  a  lessor  has  been  prevented  adding  a  story  to  a  house, 
or  building  opposite  to  it  so  as  to  diminish  the  light.  So,  also,  it  was  held  a 
breach  of  this  Article  to  let  certain  rooms  for  the  purposes  of  a  public  restaurant 
which  had  previously  been  public  offices.  Thus,  the  word  "  form "  must  be 
understood  to  mean  any  substantial  alteration  which,  without  destroying  it, 
changes  the  condition  thereof  and  renders  the  thing  leased  less  suitable  for  the 
purpose  for  which  it  was  let.     (Laurent,  Vol.  XXV.  sect.  146.) 

(y)  I.e.,  overt  acts  interfering  with  the  lessee's  enjoyment. 

(z)  See  Laurent,  Vol.  XXV.  sects.  147,  159,  160.  French  law  holds  that  the 
lessor  gives  an  absolute  warranty  against  any  interference  with  the  quiet  enjoy- 
ment except  that  committed  by  persons  who  are  acting  illegally.  Therefore  the 
lessor  ha^been  held  liable  for  damage  done  to  an  hotel  through  the  Grovemment 
authorities  erecting  a  telegraph  pole  on  the  roof;  for  damage  caused  through 
the  Government  authorities  ordering  water  mills  not  to  work  because  the  water 
was  required  for  navigation  purposes ;  for  damage  caused  by  raising  the  level 
of  a  street,  &c.  (See  Laurent,  Vol.  XXV.  sects.  148—153.)  The  lessee  was  held 
entitled  to  have  his  lease  cancelled  under  Art.  118 1  if  an  adjoining  owner  in  the 
exercise  of  his  rights  by  building  lessened  the  value  of  the  house  leased.  The 
lessor,  however,  was  held  not  liable  for  damages  as  he  was  not  responsible.  (See 
Art.  1147  ;  and  Laurent,  Vol.  XXV.  sects.  154,  157,  168.) 


326  DIFFERENT  WAYS  BY  WHICH  OWNERSHIP  MAY  BE  ACQUIRED. 

1726.  Should,  on  the  other  hand,  the  tenant's  quiet  enjoyment 
he  disturbed  owing  to  an  action  brought  against  him  which  afiects 
the  title  to  the  property,  he  is  entitled  to  a  diminution  in  the  rent 
corresponding  to  the  amount  of  land  affected  thereby,  provided 
always  that  he  has  given  the  owner  notice  that  his  quiet  enjoy- 
ment has  been  disturbed  or  interfered  with.     (C.  1768.) 

1727.  The  lessee  should  give  the  lessor  notice  under  his 
warranty  of  quiet  possession  whenever  the  person  committing  such 
acts  claims  to  have  some  legal  right  over  the  property,  the  subject- 
matter  of  the  sale,  or  when  an  action  is  brought  against  him  (the 
lessee)  to  compel  him  to  give  up  possession  of  the  whole  or  part  of 
the  property  so  leased,  or  submit  to  an  easement  being  exercised 
over  it.  The  lessee  is  entitled  to  ask  to  be  dismissed  from  the 
case  after  giving  the  name  of  his  lessor,  in  whose  right  he  occupies. 
(C.  1768;  Pr.  17o.) 

1728.  The  lessee  has  two  principal  duties:  (I)  to  use  the  pro- 
perty leased  to  him  as  a  good  father  of  a  family,  and  for  the  pur- 
pose {a)  for  which  it  has  been  leased  to  him,  or,  if  there  is  no 
agreement  as  to  the  purpose  for  which  it  is  to  be  used,  for  the 
purposes  for  which  it  may  be  presumed  under  all  the  circumstances 
to  have  been  leased ;  (2)  to  pay  the  rent  at  the  times  arranged. 
(C.  1184,  1184,  1722,  2102,  1st  para. ;  Pr.  819.) 

1729.  K  the  lessee  used  the  thing  let  to  him  for  another  use 
than  that  for  which  it  was  intended,  or  for  a  purpose  that  may 
cause  damage  to  the  lessor,  the  lessor  has,  according  to  the  circum- 
stances, a  right  to  bring  an  action  to  have  the  lease  rescinded. 
(C.  1760,  1766.) 

1730.  If  the  lessor  and  lessee  have  had  a  memorandum  di*awn 
up  as  to  the  condition  of  the  premises,  then  the  lessee  must  hand 
over  the  property  in  the  condition  that  he  received  it,  as  stated  in 
such  memorandum,  except  such  things  as  have  been  deteriorated 
by  old  age  or  the  act  of  God.     (0.  555,  1731,  1735,  1755.) 

1731.  If  no  memorandum  has  been  drawn  up  as  to  the  condition 
of  the  property,  the  lorsee  is  assumed  to  have  received  the  pro- 
pei-ty  with  all  those  things  in  a  good  state  of  repair  that  the  tenant 
is  liable  to  repair,  and  he  must  give  the  property  up  •in  such 
condition  ;  unless  he  can  prove  that  they  were  out  of  repair  when 
the  premises  were  let.     (C.  1735,  1755.) 

1732.  The  lessee  is  liable  for  any  damages  and  loss  which 
happens  to  the  propeiiy  while  he  has  the  enjoyment  thereof; 

(a)  Thus  he  cannot  change  a  private  house  into  a  shop  or  public  house. 
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unless  he  can  prove  that  such  damages  or  loss  happened  through 
no  fault  of  his.     (C.  555,  1302,  1730,  1731,  1754.) 

1733.  He  is  liable  for  damage  by  fire  unless  he  can  prove  that 
the  fire  took  place  by  accidental  cause,  or  by  vi.<i  ma/or,  or  by  some 
fault  in  the  construction  of  the  property,  or  that  it  took  fire  from 
a  neighbouring  building  (6).  (C.  1148,  1251,  para.  3;  1302, 
1383,  1592,  1707,  1722,  1728,  1734,  2093.) 

1734.  (As  altered  by  Law,  5th  January,  1883.) — When  there 
are  several  tenants  they  are  all  responsible  for  fire  in  proportion  to 
the  letting  value  of  the  premises  they  occupy  ;  unless  they  prove 
that  the  fire  first  broke  out  in  the  part  inhabited  by  one  of  them,  in 
which  case  such  person  only  is  liable ;  or  else  unless  some  of  them 
succeed  in  proving  that  it  was  impossible  for  the  fire  to  have 
broken  out  on  their  premises,  in  which  case  they  will  not  be  liable. 

1735.  The  lessee  is  liable  for  any  damage  or  loss  caused  by  the 
act  of  persons  belonging  to  his  family  or  caused  by  his  sub-tenants. 
(C.  1384.) 

1736.  If  the  lease  was  not  in  writing,  neither  of  the  parties  can 
give  notice  to  quit  except  by  giving  such  notice  as  is  required  by 
the  custom  of  the  place  (c).     (C.  1715,  1775.) 

1737.  The  lease,  if  made  in  writing,  comes  to  an  end,  ipso/actOy 
at  the  end  of  the  period  fixed,  without  it  being  necessary  to  give 
notice  to  quit  (d).     (C.  1181,  1775.) 

1738.  If  the  lessee  remains  and  is  left  in  possession  at  the  end 
of  the  term  mentioned  in  the  written  lease,  a  new  letting  takes 
place,  the  terms  of  which  are  governed  by  the  Article  relating  to 
leases  not  made  in  writing  (e).     (C.  1715,  1728,  1759,  1776.) 

(6)  Laurent  points  out  that  all  fires  arise  out  of  the  negligence  of  somebody, 
except  those  occasioned  by  lightning  ;  therefore  the  lessee  has  to  exculpate 
himself.  This  is  an  application  of  the  principle  laid  down  in  Art.  1302.  (See 
Laurent,  Vol.  XXV.  276.)  The  lessee  is  bound  to  prove  he  was  not  to  blame  for 
the  fire  ;  hence  he  is  liable  for  an  accident  caused  by  his  stupidity,  negligence,  &c. 
(Laurent,  Vol.  XXV.  sect.  279.) 

(c)  Notice  to  quit  is  not  necessary  if  a  definite  term  has  been  fixed  for  the  lease. 
(Laurent,  Vol.  XXV.  sect.  313.) 

(rf)  Laurent  says  that  the  words  "if  made  in  writing  "  should  be  struck  out  as 
tautological  and  misleading ;  for  a  verbal  letting  comes  to  an  end  at  the  end  of  the 
period  fixed  by  the  parties.  This  criticism  also  applies  to  the  last  part  of  the  Article, 
which,  taken  literally,  would  lead  one  to  suppose  that  a  verbal  letting  could  not 
come  ipio  facto  to  an  end  by  effluxion  of  time,  but  the  notice  cuttomary  to  the  place 
had  to  be  given.  Laurent  explains  the  wording  by  saying  that  in  practice  written 
leases  have  a  term  fixed  and  verbal  ones  generally  have  not.  (See  Vol.  XXV. 
sect.  313.) 

(«)  The  lease  is  assumed  to  be  renewed  on  the  same  terms  except  as  to  time,  whioh 
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1739.  The  lessee  cannot  claim  that  there  was  an  implied 
re-letting  on  the  same  terms  when  once  notice  to  quit  has  been 
given. 

1740.  Security  given  for  the  fulfilment  of  the  terms  of  a  lease 
does  not  cover  any  obligation  arising  out  of  the  extension  of  the 
same.     (C.  2011  and  following.) 

1741.  The  contract  of  letting  comes  to  an  end  either  by  the 
destruction  of  the  thing  let  or  by  the  non-fulfilment  by  lessor  or 
lessee  of  their  respective  duties  (/).  (C.  1184,  1188,  1719,  1728, 
1760.) 

1742.  The  contract  of  letting  is  not  put  an  end  to  by  either  the 
death  of  the  lessor  or  lessee  (g).     (0.  1122,  1795.) 

1743.  If  the  lessor  sells  the  thing  let,  the  purchaser  has  not  the 
right  to  eject  the  farmer  or  lessee  w^ho  has  a  lease  drawn  up  by  a 
notary,  or  which  has  a  certain  date  {h),  unless  the  lessor  reserved 
the  right  to  do  so  in  the  lease.  (C.  546,  5^7,  1251,  1750,  1761, 
2166,  2182,  2185.) 

1744.  If  the  lease  pro^ddes  that  if  the  property  is  sold  the 
purchaser  may  eject  the  farmer  or  lessee,  and  the  lease  contains  no 
pro\dsion  as  to  damages,  then  the  lessor  must  indemnify  the  farmer 
or  lessee  in  the  manner  following.     (C.  1746.) 

1745.  If  the  property  in  question  is  a  house,  rooms,  or  a  shop, 
then  the  lessor  must  pay  the  lessee  who  has  been  ejected,  by  way 
of  damages  and  interest,  a  sum  equal  to  the  rent  which  he  would 
have  had  to  pay  during  the  time  («)  which,  according  to  the  custom 
of  the  place,  he  was  entitled  to  have  to  leave  after  notice  to  quit 
was  given. 

1746.  If  the  property  in  question  is  an  agricultural  property, 
the  amount  that  the  lessor  must  pay  by  way  of  indemnity  to  the 
farmer  is  a  sum  equal  to  a  third  of  the  rent  for  the  time  which  the 
letting  had  to  run. 

is  subject  to  local  custom.  (See  Art.  1759.)  Art.  1716  only  applies  to  an  original 
letting  without  writing.     (Laurent,  Vol.  XXV.  sect.  345.) 

(/)  See  the  principle  laid  down  in  Art.  1184.  Thus,  if  a  payment  of  rent  is  due 
but  is  not  made,  the  contract  comes  to  an  end,  subject  to  this,  that  the  judge  may 
give  the  lessee  time,  and  if  the  rent  is  not  paid  at  the  end  thereof  the  lease  must  be 
cancelled.  Laurent,  however,  thinks  the  judge  has  some  discretion  in  applying  the 
principles  laid  down  in  Arts.  1729  and  1766.     (See  Vol.  XXV.  sect.  362.) 

(ff)  See  Laurent,  Vol.  XXV.  sect.  318. 

(A)  As  to  what  is  a  "  certain  "  date,  see  Art.  1328. 

(»)  H.ff.,  if  he  was  entitled  to  six  months'  notice  to  quit,  then  the  lessor  must  pay 
him  a  sum  equal  to  six  months'  rent. 
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1747.  If  the  property  consists  of  a  manufactory,  or  works,  or 
other  business  requiring  considerable  capital,  the  amount  of  the 
indemnity  shall  be  settled  by  experts.     (Pr.  302  and  following.) 

1748.  If  the  purchaser  wishes  to  avail  himself  of  the  power 
reserved  by  the  lease  to  eject  the  farmer  or  lessee  on  the  property 
being  sold,  he  must,  in  addition,  give  the  lessee  before  doing  so  the 
notice  to  quit  that  is  customary  in  that  part  of  the  country.  He 
must  give  the  farmer  of  agricultural  property  at  least  a  year's 
notice.     (C.  1736,  1774.) 

1749.  Neither  farmers  nor  lessees  can  be  ejected  until  they 
have  been  paid  the  damages  and  interest  mentioned  above  by  the 
lessor,  or  by  the  purchaser  in  default  of  the  lessor. 

1750.  The  purchaser  is  not  liable  to  pay  damages  and  interest 
if  the  lease  is  not  drawn  up  by  a  notary,  or  has  no  "  certain  " 
date  (k).     (C.  1317,  1328,  1743.) 

1751.  A  purchaser  who  has  bought  a  property,  with  a  clause 
allowing  the  vendor  to  redeem,  cannot  avail  himself  of  the  power 
of  ejecting  the  lessee  until  he  has  become  definitely  owner  thereof 
through  the  expiration  of  the  time  fixed  for  redemption. 
(C.  1665.) 

Section  2. 
Of  the  Special  Rules  applicable  to  the  Rentiny  of  Hoiiscfi. 

1752.  When  a  tenant  does  not  furnish  a  house  sufficiently  he 
may  be  ejected,  unless  he  furnishes  sureties  who  are  in  a  position 
to  be  responsible  for  the  rent  (/).     (0.  1350,  2102,  2279.) 

1753.  When  the  property  is  seized,  the  sub-tenant  is  only  liable 
to  the  owner  for  such  rent  as  is  due.  He  cannot  set  up  that  he  has 
made  payments  in  advance  (m) .  Any  payments  by  the  sub-tenant, 
either  under  the  provisions  of  the  lease  or  according  to  the  custom 
of  the  place,  are  not  considered  payments  made  in  advance, 
(C.  1341,  1353,  1717  ;  Pr.  820.) 

1754.  The  following  repairs  are  tenant's  repairs,  or  lesser  repairs, 
and  must  be  done  by  him,  unless  there  is  a  clause  exempting  him 
from  them  in  the  lease  : — Those  which,  by  the  custom  of  the  place, 
are  tenant's  repairs;  inter  alia,  repairs  to  fireplaces,  chimney  breasts, 
sides  and  top  of  mantelpieces,  the  plaster  at  the  bottom  of  walls  of 

(k)  See  Art.  1328. 

{I)  This  is  owing  to  the  lessor  having  a  lien  on  the  furniture  under  Art.  2102. 
(m)  For  under  Art.  2102  the  landlord  has  also  a.  lien  on  rent  due  by  the  sub-tenant, 
and  on  his  furniture.     (Rogron.) 
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rooms  and  other  places  used  for  living  in  up  to  a  metre  from  the 
ground  ;  repau"s  to  the  stone  and  tiled  floors  when  only  part  of  the 
floor  is  broken ;  repairs  to  glass  in  windows,  unless  they  have  been 
broken  by  hail  or  by  other  extraordinary  accident,  as  an  act  of 
God,  for  which  the  tenant  is  not  liable ;  repairs  to  the  doors, 
windows,  shutters  to  houses  or  for  closing  shops,  hinges,  bolts  and 
locks.     (C.  1720.) 

1755.  Repairs  known  as  tenant's  repairs  have  not  to  be  done 
by  the  tenant  when  they  are  requii'ed  only  as  the  result  of  old  age 
or  the  act  of  God.     (0.  1730.) 

1756.  The  lessee  has  to  keep  clean  all  weUs  and  cesspits,  unless 
the  lease  provides  the  contrary. 

1757  {»).  When  furniture  is  supplied  on  hire  to  furnish  a  whole 
house,  or  a  whole  flat,  a  shop,  or  any  other  set  of  rooms,  it  is 
presumed  to  have  been  hired  for  the  term  for  which  the  house,  flat, 
shop,  or  other  set  of  rooms  is  let,  according  to  the  custom  of  the 
place.     (0.  1159,  1350,  1352.) 

1758.  When  a  lease  of  furnished  apartments  provides  that  the 
rent  is  to  be  so  much  a  year,  the  letting  is  held  to  be  a  letting  year 
by  year.  When  the  rent  is  to  be  at  so  much  a  month,  the 
letting  is  held  to  be  by  the  month ;  and  when  the  rent  is  so  much 
a  day,  it  is  held  to  be  a  letting  by  the  day.  If  there  is  nothing  to 
show  whether  the  property  is  let  by  the  year,  by  the  month,  or  by 
the  day,  then  the  letting  is  held  to  be  made  according  to  the 
custom  of  the  place.     (0.  1 159,  1736.) 

1759.  If  a  tenant  who  has  a  written  lease  continues  to  have  the 
enjoyment  of  the  property  after  the  expu-ation  thereof  without  the 
lessor  raising  any  objection,  he  will  be  held  to  occupy  it  on  the 
same  terms  and  for  the  term  fixed  by  the  custom  of  the  place, 
and  can  no  longer  quit  or  be  ejected  except  after  the  notice  re- 
quired by  the  custom  of  the  place  has  been  given.    (C.  1737,  1738.) 

1760.  If  the  lease  is  rescinded  owing  to  some  fault  of  the 
lessee,  he  is  bound  to  pay  an  amount  equal  to  the  rent  during  the 
time  that  is  required  to  relet  the  property  (o),  without  prejudice  to 
any  right  the  lessor  may  have  against  him  for  damages  and 
interest  for  any  damage  done. 

(»)  This  Article  only  applies  when  there  is  no  written  agreement.  (Troplong, 
sect.  595.)     The  furniture  is  always  liable  to  the  landlord's  lien  ;  see  Art.  2102. 

(o)  This  period  is  very  vague,  and  the  judge  has  to  decide  how  long  it  continues. 
The  lessor  has  to  do  his  best  to  let.  In  practice  the  Courts  have  generally  assumed 
that  it  is  to  be  the  time  required  for  a  notice  to  quit,  but  it  is  always  a  question  of 
fact  in  each  case.     (Laurent,  Vol.  XXV.  sect.  379.) 
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1761.  The  lessor  cannot  cancel  the  lease,  though  he  wishes  to 
occupy  the  house  himself,  unless  the  agreement  contains  a  pro- 
vision to  the  contrary.     (C.  1743.) 

1762.  If  the  lease  provides  that  it  sliould  terminate  if  the 
lessor  wishes  to  come  and  occupy  the  house,  then  the  lessor  must 
give  notice  to  quit  at  the  times  usual  according  to  the  custom  of 
the  place.     (C.  1736,  1743.) 

Section  3. 
Of  the  special  Rules  which  apply  to  the  Fartning  Leases. 

1763.  A  person  who  cultivates  land  on  condition  of  dividing 
the  produce  with  the  lessor  can  neither  sub-let  nor  assign,  unless 
there  is  a  special  clause  to  that  effect  in  the  lease.     (0.  1717.) 

1764.  If  he  violates  this  rule,  the  o^vner  is  entitled  to  re-enter, 
and  the  lessee  is  liable  to  pay  damages  and  interest  for  the 
non-performance  of  the  conditions  of  his  lease.     (C.  1741.) 

1765.  If  a  lease  of  a  farm  states  its  acreage  is  less  or  more 
than  it  actually  is,  the  farmer's  rent  can  only  be  raised  or  reduced 
if  the  case  falls  within  the  circumstances  mentioned  in  the  title 
as  to  "  Sale,"  and  in  accordance  with  the  rules  there  laid  down. 
(C.  1617  and  following.) 

1766.  The  lessor  of  agricultural  land  is  entitled  to  bring  an 
action  to  have  the  lease  cancelled  {p)  if  he  suffers  loss  (1)  through 
his  lessee's  not  providing  the  animals  and  implements  necessary 
to  work  the  land  ;  (2)  through  the  lessee  ceasing  cultivating  it,  or 
not  cultivating  it  in  a  husbandlike  manner  (as  a  good  father  of  a 
family) ;  (3)  through  the  lessee  using  it  for  a  different  purpose 
than  that  for  which  it  was  let,  or  generally  not  carrying  out  the 
provisions  of  his  lease.  If  the  lease  is  cancelled  owing  to  an  act 
of  the  lessee,  he  is  liable  to  pay  damages  and  interest  as  stated 
in  Art.  1764.     (C.  1729,  1746,  2102,  1st  para.) 

1767.  Every  lessee  of  an  agricultural  property  is  bound  to 
store  his  crops  in  the  places  provided  for  that  purpose  in  the  lease. 
(C.  1777,  1778.) 

1768.  The  lessee  of  agricultural  land  is  bound  to  give  the 
owner  of  the  property  notice  of  any  encroachments  by  third  parties 
on  his  rights.  If  the  lessee  does  not  do  so,  then  he  will  be  liable 
for  all  out-of-pocket  costs  which  the  owner  may  be  put  to  in  con- 
sequence, damages  and  interest.  This  notice  must  be  given  within 
the  same  time  as  that  fixed  for  serving  a  summons,  according  to  the 

(/))  It  is  the  Conrt's  duty  to  take  all  the  circumHtances  into  consideratioii  before 
fianoelling  the  lease.     (Laurent,  XXY.  para.  440.) 
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distance  of  the  property  from  the  place  where  the  owner  lives  {q). 
(C.  1726;  Pr.  72,  1033.) 

1769.  When  the  property  is  leased  for  a  period  of  several 
years,  and  during  the  subsistence  of  the  lease  the  whole,  or  at 
least  half  of  the  crop  (r)  is  lost  by  some  accident,  the  farmer  is 
entitled  to  ask  for  a  reduction  of  his  rent,  unless  he  has  had  it 
made  up  to  him  by  preceding  crops.  If  these  are  not  sufficient  to 
compensate  him  for  his  loss,  then  an  estimate  of  the  amount  to 
which  he  is  entitled  by  way  of  reduction  of  rent  shall  only  be 
made  at  the  end  of  the  lease,  when  an  estimate  shall  be  made  of 
the  amount  due  to  him  as  compensation  in  respect  of  the  whole 
time  of  his  occupation.  The  judge  may,  however,  provisionally 
let  the  lessee  off  paying  part  of  the  rent  owing  to  the  losses  he 
has  suffered.     (C.  1722,  1771.) 

1770.  If  the  lease  is  only  for  one  year  and  the  loss  amounts  to 
the  whole  or  at  least  half  the  crop,  the  lessee  shall  be  relieved  from 
paying  a  proportional  amount  of  his  rent.  He  cannot  claim  any 
reduction  if  the  loss  amounts  to  less  than  half  («).  (C.  1769,  1771 
and  following.) 

1771.  The  farmer  is  not  entitled  to  a  reduction  if  the  produce 
perishes  after  being  separated  from  the  soil,  unless  the  owner  gets 
by  the  lease  a  share  of  the  crops  in  kind.  If  this  is  the  case,  the 
owner  must  bear  his  share  of  the  loss,  pro"sdded  the  lessee  was  not 
in  default  in  giving  him  such  share  {t).  Neither  has  the  farmer  a 
right  to  claim  a  reduction  when  the  cause  of  the  damage  existed  at 
the  time  the  lease  was  made  and  was  known  to  him.     (0.  1302.) 

(q)  The  minimuin  time  is  eight  days  for  persons  living  in  France,  plus  an 
additional  day  for  every  three  mjTiametres  of  distance.  As  to  when  the  lessor  is 
entitled  to  damages,  see  Dalloz,  Jurisprudence  Generale,  Louage,  sect.  266,  and 
his  Supplement  thereto,  Louage,  sect.  392. 

(r)  The  rent  paid  under  an  agricultural  lease  is  regarded  as  purchase-money 
payable  under  a  sale  of  future  crops,  and  if  these  fail  for  some  reason  for  which  the 
lessee  is  not  responsible,  the  principles  underlying  Arts.  1617 — 1620  apply.  (See 
Rogron.) 

(«)  Commentators  are  not  agreed  as  to  the  principle  on  which  the  redaction  is 
based — whether  it  is  on  the  principle  that  the  lessor  has  guaranteed  the  enjoyment 
of  the  produce  and  the  lessee  has  not  enjoyed,  i.e.,  whether  it  is  based  on  the 
principle  of  a  sale  of  the  produce  and  that  the  lessee,  qud  buyer,  has  not  had  the 
quantity  estimated  to  be  sold,  having  been  guaranteed  an  average  crop,  or  whether 
it  is  based  on  humanitarian  principles.  The  next  Article,  it  is  said,  shows  that  the 
last-mentioned  principle  is  not  the  true  one,  since  the  lessee  is  equally  an  object  of 
commiseration  whether  the  crop  was  lost  before  or  after  separation  from  the  soil, 
separation  constituting  a  form  of  taking  delivery.  Before  separation  the  crop  was 
part  of  the  soil,  after  separation  the  lessee's  property,  and  the  lessor  cannot  be  an 
insurer  of  his  lessee's  property.     (But  see  Laurent,  Vol.  XXV.  455.) 

(<)  Laurent  (Vol.  XXV.  466)  points  out  that  the  principle  of  Art.  1302  applies, 
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1772.  The  lessee  may  have  to  bear  the  burden  of  accidental 
losses  if  there  is  a  special  clause  to  that  effect  in  the  lease. 
(C.  1134,  1302,  1773.) 

1773.  Such  a  clause  only  covers  ordinary  accidental  causes  of 
loss,  such  as  hail,  lightning,  frost,  and  dropping  off  of  grapes  in  a 
vineyard.  It  does  not  cover  losses  caused  by  extraordinary  acci- 
dents, such  as  the  ravages  of  war  and  flood,  to  which  the  country  is 
not  usually  liable,  unless  the  lease  provides  that  the  lessee  shall  bear 
losses  due  both  to  causes  that  could  and  that  could  not  be  foreseen. 

1774.  A  verbal  lease  of  agricultural  land  is  assumed  to  be  made 
for  a  period  sufficient  to  enable  the  lessee  to  gather  all  the  crops 
off  the  land.  Thus,  the  lessee  of  a  meadow,  of  a  vineyard,  and  of 
any  other  property  whose  whole  crop  is  gathered  in  the  course  of 
the  year,  is  assumed  (</)  to  be  made  for  a  year.  A  lease  of  arable 
land  divided  according  to  rotation  and  by  seasons,  is  held  to  be 
made  for  as  many  years  as  the  period  of  rotation  requires. 
(C.  1715,  1736.) 

1775.  A  verbal  lease  of  agricultural  land  terminates  ipso  facto^ 
without  it  being  necessary  to  give  notice,  at  the  end  of  the  period 
for  which  it  is  assumed  to  have  been  made  under  the  last  Article. 
(C.  1737.) 

1776.  If  the  lessee  under  a  written  lease  remains,  and  is  allowed 
to  remain,  in  possession  at  the  termination  of  a  lease  of  agri- 
cultural land,  a  new  leas^  comes  into  operation,  the  effect  of  which 
is  governed  by  Art.  1774.     (C.  1738,  1759,  1774.) 

1777.  The  outgoing  tenant  must  allow  the  person  who  succeeds 
him  in  farming  the  land  the  use  of  suitable  buildings  for  storing 
and  other  facilities  necessary  for  the  ensuing  yeax;  and  in  the 
same  way  an  ingoing  tenant  on  taking  possession  must  give  the 
outgoing  tenant  all  propei  means  of  storing  and  other  facilities  for 
completing  the  harvesting  of  the  crops  destined  for  fodder  and  for 
gathering  the  crops  which  have  not  yet  been  reaped.  In  either 
case  the  custom  of  the  place  should  be  observed  {x) . 

and  if  the  loss  would  have  happened  even  if  the  farmer  had  not  been  in  default,  he 
is  not  liable.  As  to  the  meaning  of  "default,"  see  that  Article,  viz.,  has  not  paid 
after  a  formal  demand  has  been  made. 

(m)  This  is  only  a  presumption  of  fact  that  can  be  rebutted.  (Laurent,  Vol.  XXV. 
473.) 

{x)  Laurent  explains  the  reason  of  this  provision  by  pointing  out  that  the  usual 
time  for  a  lease  to  terminate  is  the  30th  of  November.  An  incoming  tenant  requires 
to  prepare  the  soil  from  September,  therefore  there  is  a  period  when  part  of  the 
land  is  still  under  the  crops  of  the  outgoing  tenant,  and  another  part  is  lying  faUow^ 
and  ready  for  the  incoming  tenant  to  plough  or  do  whatever  may  be  necessary. 
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1778.  The  outgoing  tenant  must  leave  also  the  straw  and 
manure  of  the  year  if  he  received  the  same  when  coming  in ;  and 
even  if  he  did  not  receive  them  the  owner  may  keep  them  on 
paying  the  price  at  which  they  are  valued. 


Chapter  IH. 
Of  the  Hire  of  Labour  and  Industry. 

1779.  There  are  three  principal  kinds  of  hire  of  labour  and 
industry:  (1)  the  hiring  of  manual  labourers  who  engage  to  enter 
the  service  of  a  particular  person;  (2)  the  hiring  of  carriers  both  by 
land  and  water  who  undertake  to  carry  persons  and  merchandise; 
(3)  the  hiring  of  contractors  by  a  bill  of  quantities  and  estimates 
and  at  so  much  for  the  job  (^).  (C.  1780  and  following;  1782 
and  following;  1787  and  following.) 

Section  1. 
Concerning  the  Hire  of  Servants  or  Workmen. 

1780.  The  services  of  a  person  can  only  be  engaged  either  for  a 
definite  time  or  for  a  definite  undertaking.  (Article  as  completed 
by  the  Law  of  the  27th  December,  1890,  Art.  1.)  When  the 
services  of  a  person  have  been  engaged  veithout  any  arrangement 
as  to  the  length  of  time  for  which  they  are  hired,  the  engagement 
is  always  terminable  at  the  will  of  one  of  the  contracting  parties. 
Nevertheless,  the  fact  that  one  of  the  parties  alone  has  rescinded 
the  contract  may  give  rise  to  an  action  for  damages.  The  Court, 
in  fixing  the  amount  of  the  indemnity  it  should  order  the  other 
party  to  pay,  shall,  in  each  case,  consider  the  customary  method  of 
termination  of  contracts,  the  nature  of  the  services  the  servant  was 
engaged  to  fulfil,  the  time  that  has  gone  by,  any  deduction  or 
payment  made  with  a  view  to  a  pension,  and  generally  all  the 
circumstances  which  go  to  show  that  damage  has  been  suffered  and 
the  extent  of  the  same.  The  parties  cannot  give  up  beforehand 
their  contingent  right  to  damages  under  the  above  provisions. 
Any  disputes  which  may  arise  in  applying  the  preceding  paragraphs 
shall,  when  brought  before  the  civil  Courts  and  before  the  Court  of 
Appeal,  be  treated  as  matters  to  be  dealt  with  without  delay  and 
decided  as  urgent  cases. 

Thia  Article  also  applies  when  a  lease  has  come  to  termination  before  its  proper 
time  owing  to  some  breach.     (See  Vol.  XXV.  sect.  446.) 

(y)  I.e.,  when  the  hirer  supplies  the  materials.     (See  Art.  1711.) 


1781.  {Repealed.)  The  master  is  to  be  believed,  if  he  makes  an 
affirmation  (1)  as  to  the  rate  of  wages;  (2)  on  the  question  as  to 
whether  the  last  year's  wages  have  been  paid  ;  and  (3)  as  to  whether 
payments  have  been  made  on  account  during  the  current  year. 


1903,  sect.  11, 
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Querr, 

repealed  in 

caftes  in  the 

Stipendiary 

Court :  see 

Sfauritius, 

Ord.  31  of 

1867,  sect.  32, 

Section  2.  ^£" 

Of  Carriers  by  Land  and  by  Water.  Ord.  12  of 

1782.  Carriers  by  land  and  by  water  are,  in  respect  of  care  and  As  to  effect  of 
preservation  of  things  entrusted  to  them,  under  the  same  liabilities  ^gg'^^^gu 
as  those  of  innkeepers,  which  will  be  found  under  the  title  "  Of  Ord.  36  of 
Deposit  and  Sequestration."     (0.  1952,  2102,  6th  para.) 

1783.  They  are  liable  not  only  for  the  things  from  the  time 
that  they  have  been  received  on  board  the  ship  or  carriage,  but 
also  for  what  has  been  entrusted  to  them  at  the  port  or  in  the 
depot  for  the  purpose  of  being  put  in  the  vessel  or  carriage. 
(C.  1384,  1782,  1784,  1785;  Co.  103.) 

1784.  Carriers  are  responsible  for  the  loss  of  or  damage  to 
things  entrusted  to  them,  unless  they  prove  that  they  have  been 
lost  or  damaged  by  accident  (s),  or  by  vis  major. 

1785.  The  contractors  who  undertake  to  act  as  common  carriers 
by  law  or  by  sea,  and  those  who  hire  carriages  to  the  public,  must 
keep  a  book  in  which  they  shall  keep  a  memorandum  of  the 
money,  property  and  packages  which  they  make  themselves 
responsible  for.     (C.  1784;  Co.  96  and  following;  107,  224.) 

1786.  The  persons  acting  as  common  carriers,  or  managing  the 
business  of  common  carriers,  or  hiring  carriages  to  the  public, 
masters  of  boats  and  ships  are  besides  subject  to  special  regula- 
tions {n)  which  govern  them  in  their  relations  to  other  citizens. 

Section  3. 
Of  Bills  of  Quantities  and  Contracts  to  do  Work. 

1787.  When  one  gives  a  person  certain  work  to  do,  one  may 
agree  that  such  person  shall  give  only  his  labom*  and  skill,  or  that 
he  shaU  also  supply  the  material.     (C.  1341,  1348.) 

(z)  Accident  does  not  include  damage  done  by  carelessness  or  other  preventable 
causes. 

(a)  The  principal  of  these  regulations  are  the  Decrets  of  the  14th  Fructidor, 
Year  XII.  28th  August,  1808,  13th  August,  1810  ;  Ordinance,  4th  February,  1820, 
27th  September,  1827,  16th  July,  1828,  25th  March,  1817;  L»iw-,  15th  July,  1845; 
Ordinance,  15th  November,  1846  ;  Decret,  10th  August,  1852  ;  Decret,  24th 
February,  1858  ;  Decret,  25th  August,  1863. 
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1788.  When  the  ■workman  supplies  the  material  and  it  perishes, 
no  matter  how,  before  being  delivered,  the  workman  has  to  bear 
the  loss ;  unless  the  master  had  been  summoned  in  legal  form  to 
receive  the  thing  made,  and  is  in  default.     (C.  1302,  1789,  1790.) 

1789.  If  the  material  happens  to  perish  when  the  workman 
only  supplies  his  labour  and  skill,  the  workman  is  only  liable  for 
negligence  (6).     (C.  1382,  1383.) 

1790.  When  the  workman  only  supphes  his  labour  (the  case 
assumed  in  the  preceding  Article)  he  is  entitled  to  no  wages  if  the 
thing  perishes  before  the  work  has  been  accepted,  unless  the 
master  has  been  formally  summoned  to  examine  such  work  and 
satisfy  himself  and  is  in  default,  or  unless  the  thing  perished  by 
its  own  inherent  vice. 

1791.  If  the  work  in  question  is  one  at  so  much  per  thing,  or 
is  at  so  much  by  measurement,  then  the  work  may  be  examined 
part  by  part  as  done ;  each  part  paid  for  is  assumed  to  have  been 
examined  if  the  master  pays  the  workman  in  proportion  to  the 
amount  of  work  done. 

1792.  The  architect  and  constructor  of  a  building  constructed 
at  a  fixed  price  are  liable  if  it  perishes  either  wholly  or  in  part  by 
a  fault  in  its  construction  (c)  or  some  defect  in  the  foundations  (d) 
within  ten  years.     (0.  1788,  1793,  2270.) 

1793.  When  an  architect  or  a  contractor  has  bound  himself  to 
build  a  building  at  an  agreed  price  and  according  to  a  plan 
an-anged  and  agreed  with  the  owner  of  the  land,  he  has  no  right 
to  ask  for  any  increase  in  the  price,  whether  on  the  ground  of  the 
price  of  the  labour  or  the  materials  having  increased,  or  on  the 
ground  of  changes  and  additions  made  to  the  original  plan,  unless 
the  changes  and  additions  have  been  authorized  in  writing  and  the 
price  thereof  agreed  with  the  landowner.  (C.  2103,  para.  4; 
2110.) 

1794.  When  work  has  been  agreed  to  be  done  for  a  definite 
fixed  price  {c),  the  person  who  has  ordered  it  has  the  right  to 
cancel  the  contract,  even  though  the  work  has  been  commenced,  on 
indemnifying  the  person  doing  the  job  for  all  his  out-of-pocket 
expenses,  for  all  his  work,  and  paying  him  all  the  profit  he  might 
have  made  out  of  the  undertaking. 

(«)  I.e.,  he  haa  not  to  replace  it.  (See  Douai,  27th  Jan.  1879  ;  S.  (1881),  II.  191 ; 
and  CoTirt  of  Cass.  2l6t  March,  1882  ;  S.  (1882),  I.  773.) 

{e)  See  note  to  Art.  2270,  which  confines  the  warranty  to  structural  parts. 

{d)  Literally  of  the  soil. 

(e)  To  be  distinguished  from  a  contract  where  the  work  is  to  he  paid  by  the 
measure  or  quantity. 
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1795.  The  contract  of  employment  is  dissolved  bj  either  the 
death  of  the  workman,  the  architect,  or  the  contractor.     (C.  1327.) 

1796.  The  owner  of  the  soil  is  bound  to  pay  the  succession  of 
the  above  persons  such  a  proportion  of  the  agreed  price  as  corre- 
sponds to  the  value  of  the  work  done  aad  to  the  value  of  the 
materials  got  ready,  but  only  when  such  work  and  materials  may 
be  useful  to  him. 

1797.  A  contractor  is  liable  for  the  acts  of  the  persons  he 
employs. 

1798.  Masons,  carpenters,  and  other  workmen  employed  in 
building  a  building  or  other  work  done  under  a  contract,  have  no 
right  of  action  against  the  person  for  whom  the  work  is  made, 
except  in  so  far  as  he  may  be  in  the  contractor's  debt  at  the  time 
that  their  action  is  commenced. 

1799.  Masons,  carpenters,  locksmiths,  and  other  workmen  who 
make  a  contract  directly  with  the  building  owner  to  do  the  work, 
are  bound  by  the  rules  laid  down  in  the  first  section ;  they  are  con- 
tractors qua  the  part  of  the  work  with  which  they  deal. 


Chapter  IV. 

Ag  ISTMENT. 

Section  1. 
General  Provisions. 

1800.  A  lease  of  animals  is  a  contract  by  which  one  of  the 
parties  gives  the  other  cattle  to  keep,  feed,  and  take  care  of,  on 
such  conditions  as  may  be  agreed  between  them. 

1801.  There  are  several  kinds  of  cattle  leases :  The  simple  or 
ordinary  lease  ;  the  lease  by  half  shares  ;  the  lease  of  cattle  given 
by  a  landlord  to  his  farming  tenant,  or  to  the  person  who  gives 
him  a  share  in  the  produce.  There  is  also  a  fourth  kind  of  con- 
tract, which  is  incorrectly  called  agistment  (/).  (C.  1804  and 
following;  1821  and  following  ;  1827  and  following ;  1831.) 

1802.  Every  kind  of  animal  that  is  capable  of  increase  or  being 
of  profit  in  agriculture  or  trade  is  capable  of  being  leased  {g). 

(/)  This  is  when  the  owner  leaves  his  cows  with  another  person  to  take  care  of, 
and  has  no  title  to  receive  profit  from  them  except  that  he  takes  th«  calves  they  may- 
produce. 

[g)  Under  old  French  law  pigps  could  not  be  leased  this  way. 

W.  Z 
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1803.  In  default  of  any  special  contract,  such  leases  are 
governed  by  the  following  principles,     (C.  1134,  1811.) 

Section  2. 

The  Ordinary  Contract  of  Agistment. — Of  the  Ordinary  Lease 
of  Animals. 

1804.  An  ordinary  contract  of  agistment  is  a  contract  by  which 
animals  are  given  to  a  person  to  keep,  feed,  and  look  after,  on 
condition  that  the  person  who  takes  them  will  have  the  benefit  of 
half  any  increase,  and  will  bear  half  the  loss  (h).     (C.  1811.) 

1805.  The  fact  that  a  valuation  has  been  put  upon  the  animals 
so  leased  in  the  lease,  does  not  imply  that  the  property  thereof 
passes  to  the  person  taking  them.  Its  only  object  is  to  fix  the 
amount  of  the  loss  or  gain  on  the  expiration  of  the  lease  (i). 
(C.  1810,  1817,  1822.) 

1806.  The  person  taking  the  animals  undertakes  to  bestow 
upon  the  animals  the  care  of  a  good  father  of  a  family.  (C.  1810, 
1817.) 

1807.  He  is  not  liable  for  unavoidable  accident  unless  such 
accident  has  been  preceded  by  an  act  of  negligence  on  his  part, 
but  for  which  negligence  the  loss  would  not  have  occurred. 
(C.  607,  1148,  1382,  1772  and  foUowing;  1850,  1884.) 

1808.  In  case  of  a  dispute,  the  burden  of  proving  the  fact  of 
there  having  been  an  accident  lies  on  the  lessee  ;  and  similarly,  if 
the  lessor  alleges  that  the  loss  is  due  to  the  lessee's  negligence,  the 
burden  of  proving  the  same  lies  on  him.     (C.  1302,  1315.) 

1809.  A  lessee  who  is  relieved  from  liability  for  a  loss  owing 
to  the  loss  having  been  accidental,  has  always  to  account  to  the 
lessor  for  the  animals'  hides. 

1810.  If  the  animals  all  perish  without  any  fault  of  the  lessee's, 
.    the  lessor  must  bear  the  loss.     If  only  a  part  of  them  die,  the 

lessor  and  lessee  must  bear  the  loss  between  them.     Such  loss  is 

(A)  The  person  who  has  charge  of  the  animals  must  divide  the  wool  of  any  sheep 
between  himself  and  the  owner,  but,  a«  to  other  animals,  has  the  benefit  of  any 
milk,  manure  from  them,  or  any  work  tliey  can  do.     ^See  Art.  1811.) 

(«)  The  only  object  of  the  valuation  is  to  ascertain  whether  there  has  been  a 
profit  or  a  loss  on  the  farming  by  the  end  of  the  leaae,  by  comparing  the  value  of 
the  animals  at  the  time  of  the  lease  with  their  value  at  the  end.  The  ordinary 
principleof  French  law  is  "  I'estimation  vaut  vente,"  i.e.,  entitles  the  person  taking 
possession  to  buy  at  the  valuation.  This  Article  forms  an  exception  to  the  general 
rule. 
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ascertained  by  taking  the  difference  between  the  valuations  at  the 
beginning  and  at  the  termination  of  the  lease  (k). 

1811.  The  parties  may  (/)  not  make  a  contract  by  which  it  is 
provided  (1 )  that  the  lessee  shall  bear  the  burden  of  the  total  loss  of 
the  animals  although  the  loss  may  be  entirely  due  to  an  accident, 
and  -without  any  negligence  on  his  part ;  (2)  which  provides  that 
the  lessee  shall  bear  a  larger  share  of  the  loss  than  he  has  in  the 
profits  ;  (3)  or  which  provides  that  the  lessor  shall  get  back,  at  the 
end  of  the  lease,  more  than  the  animals  he  leased.  Every  such 
agreement  is  void.  The  lessee  has  alone  the  right  to  the  milk,  the 
manure,  and  the  work  of  the  animals  leased.  Wool  and  increase 
are  divided  (m).     (C.  547,  583,  1825.) 

1812.  The  lessee  cannot  sell  any  animal  of  the  herd  or  flock 
without  the  consent  of  the  lessor,  whether  such  animal  forms  part 
of  the  original  stock  leased  or  is  part  of  their  increase ;  nor  can 
the  lessor  dispose  of  any  animals  without  the  lessee's  consent  (w). 

1813.  When  animals  are  leased  to  a  person  farming  another's 
land,  notice  must  be  given  to  the  owner  of  the  land  stating  who 
is  the  owner  of  the  animals  leased.  Unless  such  notice  is  given, 
the  owner  of  the  land  has  the  right  to  seize  and  sell  them  for  any 
rent  which  may  be  due  by  the  farmer.     (C.  2102  ;  Pr.  819.) 

1814.  The  lessee  has  no  right  to  shear  sheep  without  giving 
notice  thereof  to  the  lessor.     (C.  1811.) 

1815.  If  no  term  is  fixed  for  the  lease  of  the  animals,  the  lease 
is  held  to  be  made  for  three  years.     (C.  1774.) 

1816.  The  agister  may  apply  to  the  Court  to  have  the  lease 
rescinded  earlier  if  the  lessee  does  not  fulfil  his  duties,  (C.  1184, 
1769.) 

1817.  When  the  lease  comes  to  an  end  the  animals  must  be 

(A")  Laurent  does  not  know  on  what  principle  this  rule  can  be  made  to  rest,  and 
points  out  that  it  may  lead  the  lessee  to  allow  all  the  animals  to  perish  so  that  he 
may  avoid  the  liability  for  the  partial  loss.     (See  Vol.  XXVI.  para.  91.) 

(/)  If  they  do  so  agree,  the  contract  as  a  whole  is  not  void,  only  the  clause  which 
contains  the  prohibited  condition.     (Laurent,  Vol.  XXVI.  para.  95.) 

(m)  Laurent  thinks  this  last  clause  only  lays  down  the  ordinary  rule  of  law 
to  be  applied  when  there  is  no  special  agreement,  and  says  the  parti<s  may 
agree  to  different  conditions,  and  that,  therefore,  a  clause  by  whifh  the  lessee  agrees 
to  give  the  lessor  so  many  carts  of  manure,  pounds  of  butter  or  cheese,  would  not 
be  void      (Vol.  XXVI.  para.  96.) 

(«)  The  ownership  of  the  original  animals  belongs  to  the  lessor.  The  lessee  has 
only  a  right  to  have  half  of  the  animals  which  represent- the  increase  at  the  end  of 
the  lease.  Therefore,  until  the  lease  has  terminated,  and  it  is  known  whether  there 
is  a  profit,  the  lessee  has  no  property  in  them.  The  lessor  cannot  take  them  because 
it  is  a  derogation  from  his  lease,  and  the  principle  of  Art.  1743  applies. 

z2 
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revalued.  The  agister  is  entitled  first  to  take  for  himself  so  many 
animals  of  each  of  the  kinds  leased  as  equal  in  value  those  leased 
originally.  The  animals  remaining  over  are  divided  equally 
between  the  agister  and  the  lessee.  If  there  are  not  sufficient 
animals  to  bring  the  valuation  up  to  the  original  one,  the  lessor 
takes  those  still  existing  and  the  parties  divide  the  loss  between 
themselves  (w).     (C.  1805,  1810,  1826.) 

Section  3. 
Of  an  Agistment  of  Animals  on  Half  Shares. 

1818.  An  agistment  on  half  shares  creates  a  partnership  in 
which  each  of  the  contracting  parties  pro^ddes  half  the  animals. 
The  animals  are  treated  as  the  common  property  of  the  parties  for 
the  purposes  of  profit  or  loss.     (C.  1803,  1841,  1853.) 

1819.  The  lessee  alone  has  (as  in  the  ease  of  an  ordinary 
agistment)  the  benefit  of  the  milk,  the  manure  and  labour  of  the 
animals.  The  agister  is  only  entitled  to  half  the  wool  and  half 
the  increase.  Every  agreement  providing  otherwise  is  void,  unless 
the  lessor  is  the  owner  of  the  land  on  which  the  animals  are  so 
leased  and  the  lessee  farms  or  is  metayer  of  the  same.     (C.  l?<<^3.) 

1820.  All  the  other  rules  as  to  the  ordinary  cattle  leases  apply 
to  a  lease  of  animals  on  the  half-share  principle. 

Section  4. 
Of  the  Agistment  of  Animals  leased  by  a  Landlord  to  his  Farming 
Tenant,  or  to  the  Person  taking  Animals  on   the  Principle  of 
sharing  Profits  and  Losses. 

Para.  1. — Of  the  Agistment  of  Animals  supplied  by  the  Landlord 

to  the  Farmer. 

1821.  This  form  of  agisting  is  also  known  as  "  Cheptel  de  fer  " 
(a  rigid  lease  of  animals),  and  exists  when  the  owner  of  land 
cultivated  on  the  metayer  system  leases  animals,  subject  to  this 
condition :  that  the  farmer  shall  leave,  at  the  expiration  of  his 
lease,  animals  on  the  land  equal  in  value  to  those  he  received  with 
the  land  (o). 

(n)  If  the  loss  is  caused  by  some  fortuitous  circumstance  for  which  the  lessee  is 
not  responsible  he  has  not  to  bear  any  of  the  loss.  (Dalloz,  Jurisprudence 
Generale,  Louage  a  Cheptel,  No.  60.) 

(o)  In  this  sort  of  lease,  as  distinguished  from  the  ordinary  cattle  lease  (where  the 
parties  have  in  view  the  profit  on  the  animals),  the  principal  object  is  the  good 
farming  of  the  land,  and  the  animals  are  leased  with  the  land  for  this  purpose ; 
as  the  owner  gets  no  profit  on  any  of  the  animals,  and  only  gains  indirectly  by  a 
higher  rent  of  the  land,  he  has  a  right  to  find  animals  of  similar  value  upon  the 
land  at  the  end  of  the  lease.  The  animals  are  called  "  bestes  de  fer  "  (iron  animals), 
because  as  regards  their  owner  they  cannot  die.  (Beaumanoir,  Coutumee  de 
Beauvoisin,  chap.  66.) 
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1822.  The  fact  that  the  animals  have  been  valued  does  not  uioke 
them  the  lessee's  property,  but  they  thereby  become  at  his  risk* 
(C.  1805,  1825.) 

1823.  All  profits  derived  from  the  animals  belong  to  the  farmer 
during  the  lease,  unless  there  is  some  agreement  to  the  contrary. 
(C.  1819.) 

1824.  When  cattle  are  agisted  to  a  farmer  he  is  not  entitled  to 
make  a  personal  profit  out  of  their  manure.  The  manure  belongs 
to  the  farm,  and  must  exclusively  be  employed  in  cultivating  it. 

(0.  1778.) 

1825.  The  farmer  (unless  the  lease  provides  the  contrary)  is 
liable  for  the  loss  of  the  cattle,  even  if  they  all  perish,  and  perish 
by  an  accident.     (C.  1822.) 

1826.  The  farmer  is  not  entitled  to  keep  the  animals  by  paying, 
at  the  termination  of  his  lease,  the  amount  at  which  they  were 
originally  valued.  He  must  leave  animals  equal  in  value  to  those 
he  received  on  the  land.  If  there  is  a  deficiency  he  must  make  it 
up.     Only  the  surplus  belongs  to  him.     (C.  1817,  1822.) 


Para.  2. — Of  an  Agistment  of  Animals  to  a  Person  Cultivating  a 
Farm  on  the  Metayer  System. 

1827.  If  the  animals  all  perish  without  any  negligence  on  the 
part  of  the  person  farming  on  half  shares  the  lessor  must  bear  the 
loss.     (C.  1810,  1825.) 

1828.  The  agreement  may  provide  (/>)  that  the  person  going 
shares  shall  allow  the  lessor  to  have  his  (the  metayer's)  share  of 
the  wool  at  less  than  the  market  price,  that  the  lessor  shall  have 
the  larger  share  of  the  profit,  that  the  lessor  should  have  half  the 
milk.  But  the  agreement  may  not  provide  that  the  metayer  shall 
bear  the  whole  loss.     (C.  1811.) 

1829.  This  kind  of  agistment  terminates  with  the  lease  of  the 
land  on  the  metayer  system.     (C.  1737,  1774.) 

1830.  In  other  respects,  it  is  governed  by  all  the  rules  of  an 
ordinary  lease  of  animals. 

(p)  The  land  being  leased  on  the  metayer  system,  it  is  assumrd  that  the  metayer 
may  make  up  for  strict  conditions  as  to  animals  leased  him  by  getting  a  larger  share 
of  the  crops.     (Rogron.) 
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»  iSectiou  5. 

0/  the  Contract  Improperly  (q)  called  an  Agistment. 

1831.  When  one  or  more  cows  are  given  to  a  person  to  house 
and  feed,  the  lessor  remains  owner,  and  is  only  entitled  to  their 
calves. 


Title  IX.  (r). 

OF  A  CONTRACT  OF  PARTNERSHIP. 

♦— 

Chapter  I. 
General  Provisions. 

1832.  Partnership  is  a  contract  by  which  two  or  more  persons 
agree  to  put  something  in  a  common  fund  with  the  object  of 
dividing  the  profits  that  may  arise  therefrom.  (C.  1102  and 
following  ;  Pr.  50  ;  Co.  11  and  following.) 

1833.  Every  partnership  must  be  formed  for  an  objeot  which  is 
legal,  and  be  entered  into  for  the  common  benefit  of  the  parties 
thereto.  Every  partner  must  bring  in  either  money,  some  other 
kind  of  property,  or  else  his  skill.     (C.  1133,  1832,  1855.) 

1834.  A  partnership  contract  must  be  in  writing  when  the 
subject-matter  is  more  than  150  francs.  No  verbal  evidence  may 
be  given  to  contradict  the  partnership  articles,  or  add  to  them, 
either  as  to  what  is  alleged  to  have  been  said  before,  at  the  time, 

(q)  The  reason  why  this  contract  is  described  as  "improperly"  called  an  agist- 
ment [chepteT)  is  because  there  is  no  common  property  or  anything  resembling  a 
partnership.  There  is  nothing  either  in  the  nature  of  a  rent ;  the  bailee  must  let 
the  calf  have  the  mother's  milk  for  three  weeks.  He  is  not  bound  to  tend  the  cows 
when  sick,  only  to  feed  and  lodge  them.     (Laurent,  Vol.  XXVI.  126  — 130.) 

(r)  The  provisions  in  this  title  are  not  intended  to  cover  the  law  of  commercial 
partnerships  which  was  contained  in  the  Code  de  Commerce  (See  Art.  1873.) 
Commerci.il  partnerships  are,  however,  governed  by  the  rules  contained  in  this 
title,  which  form  a  sort  of  groundwork  for  the  legislation  specially  applicable  to 
them.  Laurent  complains  that  the  definition  is  defective  as  not  mentioning  losses, 
which  are  intended  to  be  included.  (See  Art.  1855.)  The  explanation  given  is  that 
nobody  forms  a  partnership  for  the  purpose  of  incurring  losses,  and  therefore  they 
cannot  be  an  object  of  a  partnership;  but  it  does  not  seem  so  clear  why  the  dividing 
of  losses  so  as  to  prevent  one  having  to  bear  the  whole  should  not  be  an  object  of  a 
partnership.  (See  Laurent,  Vol.  XXVI.  sect.  142.)  Laurent  distinguishes  part- 
nerships from  co-ownership  that  it  is  a  contitict  entered  into  for  the  sake  of  gain, 
and  that  it  must  of  necessity  take  its  origin  in  a  contract.     {Ibid.  sect.  135.) 
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or  after  it  had  been  drawn  up,  even  though  the  question  at  issue 
is  one  affecting  a  smaller  sum  than  150  francs  («).  (C.  15i41, 
1347,  1.-353,  1866;  Co.  39,  40.) 

Chapter  II. 
Of  the  Different  Kinds  of  Partnership. 

1835.  Partnerships  may  be  either  universal  or  affecting  only 
certain  property.     (C.  1836  and  following  ;  1841  and  following.) 

Section  1. 
Of  Universal  Partnerships. 

1836.  There  are  two  kinds  of  universal  partnerships  :  (1)  a 
partnership  that  includes  all  property  the  parties  own  at  the  time 
of  entering  into  the  contract ;  (2)  a  partnership  that  includes  all 
profits  of  every  kind. 

1837.  A  partnership,  which  includes  all  the  property  the  parties 
own  at  the  time,  is  one  by  which  the  parties  put  into  a  common 
fund  all  the  movable  and  immovable  property  they  actually  possess 
and  the  profits  derivable  therefrom.  The  parties  may  include  in 
the  partnership  every  other  kind  of  property  they  may  acquire. 
Property  that  may  come  to  them  by  a  succession,  a  donation,  or  a 
legacy,  only  enters  into  such  ]>artnership  qua  usufruct  thereof. 
Any  contract  with  a  view  of  making  the  ownership  of  such 
property  fall  into  the  partnership  is  forbidden  {t),  except  as 
between  husband  and  wife,  when  it  is  permitted  so  far  as  it  does 
not  violate  the  special  provisions  of  the  law  affecting  husband  and 
wife.     (C.  1130,  1497,  1526.) 

1838.  A  universal  partnership  qua  property  that  may  be 
acquired,  includes  all  property  whatsoever  that  the  parties  may 
acquire  by  their  industry  during  the  existence  of  the  partnership 
in  any  way  whatsoever.  The  movables  that  each  of  the  parties 
owns  at  the  time  of  the  contract  are  included  therein,  but  immov- 

(<)  Laurent  explains  the  object  of  repeating  the  prohibition  abeady  contained  in 
Art.  1341  was  to  include  tacit  partnerships  which  were  custouiary  in  some  provino-es 
under  which  families  and  their  friends  had  held  property  for  centuries,  and  which, 
when  the  members  did  not  agree,  gave  rise  to  many  legal  difBoulties  as  to  ownership 
and  division  of  property.  Tlie  Ordinance  of  Moulius,  a.d.  1566  (see  note  to 
Art.  1341;,  allowed  them  to  continue,  and  if  this  Article  had  not  been  put  in,  it 
might  have  been  questionable  whether  they  came  under  Art.  1341. 

(t)  Laurent  says  that  such  a  clause  makes  the  whole  contract  void.  (Vol.  XXVI. 
234.)    This  form  of  partnership  is  very  rare. 
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ables  belonging  to  the  pnrties  as  their  separate  property  do  not  fall 
in  except  qua  their  usufruct  (w).     (C.  527,  578,  1847,  1853.) 

1839.  An  agreement,  \\ithout  more,  between  parties  to  enter 
into  a  universal  partnership,  only  implies  a  universal  partnership 
qua  such  property  as  may  be  acquired. 

1840.  No  universal  partnership  may  exist  except  between 
persons  capable  respectively  of  giving  and  receiving  from  one 
another,  and  not  prohibited  by  law  from  benefiting  one  another 
to  the  prejudice  of  other  parties.  (C.  854,  906,  913  and  following  ; 
1098.) 

Section  2. 

Of  Partnerships  cabled  Specific  Partnerships,  which  exist  only  in 
connection  with  Specific  Objects. 

1841.  A  specific  partnership  is  a  partnership  which  applies  only 
to  certain  defined  things,  either  as  respects  then-  user  or  as  respects 
the  produce  to  be  received  from  them.     (C.  1126  ;  Co.  18.) 

1842.  A  contract  by  which  two  or  more  persons  combine  either 
to  carry  out  an  enterprise  described  therein,  or  to  carry  on  some 
trade  or  profession,  is  also  a  specific  partnership.  (C.  1873  ;  Co,  18 
and  following.) 

Chapter  III. 
Of  the  Eights  and  Liabilities  of  the  Partners  inter  se, 

AND  A^  RESPECTS  ThIRD  PaRTIES. 

Section  1. 
Of  the  Rights  and  Liabilities  of  the  Parties  inter  se. 

1843.  The  partnership  begins  from  the  moment  the  contract  is 
made,  unless  the  contract  mentions  another  time. 

1844.  If  there  is  no  agreement  as  to  the  length  of  time  for 
which  the  partnership  shall  continue,  the  partnership  is  a  partner- 
ship for  life,  subject  to  the  proviso  contained  in  Art.  1869  {x) ;  unless 
the  partnership  is  with  reference  to  something  of  limited  dura- 
tion, in  which  case  the  partnership  continues  during  such  thing's 
subsistencp.     (C.  1865.) 

1845.  Every  partner  is  a  debtor  \o  the  partnership  in  respect  of 
everything  which  he  promised  to  bring  in.  When  the  thing  which 
he  brings  into  the  partnership  is  a  definite  thing,  and  the  partner- 

(m)  This  fona  of  partnership  is  also  very  rare. 

(x)  Viz.,  each  partner  can  retire  on  giving  notice  to  his  co-partners. 
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ship  is  ousted  out  of  possession  thereof  by  process  of  law,  the 
partner  is  liable  as  warrantor  thereof,  in  the  same  way  as  a  vendor 
warrants  his  purchTaser.     (C.  1619,  1625,  1833,  1846;  Co.  23,  26.) 

1846.  A  partner,  who  ought  to  have  brought  a  sum  into  the 
partnership  and  has  not  done  so,  ijjw  facto  and  without  it  being 
necessary  to  make  a  previous  demand  for  the  same,  owes  the 
partnership  interest  on  the  same  as  from  the  day  it  ought  to  have 
been  paid.  The  same  principle  applies  to  money  taken  out  of  the 
partnership  funds  by  a  partner,  and  he  is  liable  to  pay  the  partner- 
ship interest  on  the  same  as  and  from  the  day  ou  which  he  took  the 
money  for  his  private  use.  The  above  provisions  are  without 
prejudice  to  the  partner's  liability  to  pay  larger  damages  if  the 
partnership  has  suffered  them.     (C.  1H6,  1149,  1153.) 

1847.  Partners  who  have  agreed  to  bring  in  their  skill  as  their 
contribution  to  the  partnersliip,  must  account  to  it  for  any  gaiu  of 
any  sort  made  by  the  exercise  of  the  particular  kind  of  skill  which 
is  included  in  the  objects  of  the  partnership.     (C.  1853.) 

1848.  When  a  person  owes  one  of  the  partners  in  his  private 
capacity  a  sum  which  is  due  and  payable,  and  such  person  also 
owes  the  partnership  a  sum  which  is  also  payable  and  due,  then 
any  sum  that  he  may  pay  such  partner  must  be  appropriated  pro 
rata  to  the  payment  of  both  debts,  viz.,  that  due  to  the  partnership 
and  that  due  to  the  partner ;  even  though  the  partner,  in  giving  a 
receipt,  has  appropriated  it  entirely  to  his  private  debt.  If  the 
receipt,  however,  states  that  the  whole  shall  be  appropriated  to- 
wards paying  the  debt  of  the  partnership,  then  such  arrangement 
shall  be  given  effect  to.     (C.  1253,  1849.) 

1849.  When  one  of  the  partners  has  received  his  whole  share 
in  a  debt  due  to  the  partnership,  and  the  debtor  becomes  afterwards 
insolvent,  such  partner  is  bound  to  credit  the  common  fund  with 
the  amount  he  has  received,  even  though  he  has  particularly  made 
out  the  receipt  "  in  respect  of  his  share  "  {y). 

1850.  Every  partner  is  liable  to  the  partnership  for  any  damages 
caused  by  his  negligence,  and  cannot  set  off  against  a  claim  for 
such  damages  any  advantage  the  partnership  may  have  derived 
from  his  skill  in  other  matters  (s).     (C.  1146,  1291,  1382.) 

(y)  E.g.,  a  partnership  is  composed  of  three  persons ;  the  debtor  owes  the 
partnership  6,000  francs  and  pays  one  of  the  partners  2,000  francs,  who  signs  the 
receipt  "received  in  respect  of  my  interest  in  the  debt."  He  cannot  retain  the 
whole,  but  must  account  to  his  co-partners.     (Rogron.) 

(«)  The  principle  of  Art.  1137  is  applicable.  A  partner  must  bring  the  care  of  a 
good  father  of  a  family  to  bear  on  the  business  of  the  partuerbhip.    Tne  French  law 
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1851.  If  a  partner  has  only  put  the  usufruct  of  certain  defined 
things  in  the  partnership,  and  has  not  given  the  partnership  the 
ownership  of  the  same,  and  such  things  are  not  destroyed  in  using, 
the  said  things  remain  at  the  proprietor's  risk ;  but  such  things 
are  at  the  partnership's  risk — if  they  are  things  which  are  de- 
stroyed hy  user,  or  deteriorate  in  keeping,  or  were  intended  to 
be  sold,  or  are  made  partnership  assets  after  being  invent<")ried  and 
valued.  If  the  things  have  been  valued,  then  the  partner  can 
only  recover  the  amount  at  which  they  were  valued  (a).  (C.  1302, 
1845,  I8t)7.) 

1852.  A  partner  has  a  right  of  action  against  the  partnership 
not  only  for  sums  disbursed  by  him  for  it,  but  also  in  respect  of 
obligations  which  he  has  contracted  in  good  faith  in  carrying  out 
the  business  of  the  partnership,  and  in  respect  of  the  necessary 
risks  involved  in  managing  the  same.  (C.  1202,  1214,  184o  and 
following;  1862,  1W98;  Co.  62.) 

1853.  When  the  partnership  articles  do  not  settle  each  partner's 
share  in  the  gains  and  losses,  then  each  partner's  share  is  in  pro- 
portion to  what  he  has  put  into  the  partnership  (b).  The  partner 
who  has  brought  nothing  into  the  pai"tnership  but  his  skill  has  the 
same  share  in  the  gains  and  losses  as  if  he  had  brought  into  the 
partnership  a  sum  equal  to  that  of  the  partner  who  has  brought  in 
least.     (C.  1832,  1863.) 

1854.  If  the  partners  agree  to  refer  the  question,  as  to  what 
share  of  the  profits  and  losses  they  should  severally  take,  to  one  of 
themselves  or  to  a  third  party,  then  such  person's  decision  shall  be 
binding,  and  cannot  be  questioned  unless  clearly  unjust.  The 
person  who  alleges  that  he  is  damnified  thereby  must  raise  any 
objection  he  may  have  to  the  same  within  three  months  of  his 
having  known  of  such  decision.  If  he  has  partly  carried  the 
decision  into  efpect  he  can  make  no  objection  thereto. 

does  not  contain  the  unscientific  distinction  between  gross  negligence  and  slight 
negligence,  which  has  been  so  justly  objected  to  by  some  of  the  greatest  of  our 
English  judges,  but  leaves  it  to  the  judges,  in  each  case,  to  say  what  care  was  due. 
(See  Laurent,  Vol.  XXVI.  sects.  253,  254.) 

(a)  Laurent  points  out  that  where  the  thing  is  at  the  risk  of  the  partnership  there 
is  a  transfer  of  ownership  though  the  partner  purports  only  to  give  the  usufruct. 
The  partner  in  such  case,  however,  is  a  f-reditor  of  the  partnership  in  respect  of 
their  value.  Where  he  transfers  the  ownership  of  the  thing  to  the  partnership  he 
is  not  a  creditor  of  the  partnership,  but  only  has  a  right,  when  the  partnership  is 
dissolved,  to  share  iu  the  general  assets.     (Vol.  XXVI.  sects.  267,  273,  274,  275.) 

(b)  If  the  partnership  articles  provide  that  the  profits  are  to  be  divided  unequally, 
the  Court  assumes  the  losses  will  be  borne  in  the  same  proportion.  (Cass. 
11th  January,  1865  ;  S.  (1865),  I.  12.)  For  general  rule  as  to  how  debts  are  borne, 
see  Art.  1862. 

.*;■ 
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1855.  An  agreement  which  provides  that  one  of  the  partners 
shall  have  the  entire  profits  is  void ;  as  is  also  any  proviso  which 
frees  the  capital  or  property  brought  by  one  or  more  of  the 
partners  into  the  partnership  from  contributing  towards  the  losses. 
(0.  6,  1172.) 

1856.  A  partner  who  has  been  entrusted  with  the  management 
of  the  partnership  by  a  special  clause  in  the  partnership  articles  is 
entitled  to  do  all  such  things  as  are  involved  in  the  management 
in  spite  of  the  objections  of  his  other  partners,  provided  he  does 
not  act  fraudulently.  This  authority  cannot  be  revoked  without 
legitimate  reason  so  long  as  the  partnership  continues.  If,  how- 
ever, the  authority  is  only  given  by  an  instrument  later  than  the 
partnership  articles,  it  is  revocable  in  the  same  manner  as  an 
ordinary  mandate  (c).     (C.  1859,  1991,  2001,  2004  and  following.) 

1857.  When  several  partners  are  entrusted  with  the  manage- 
ment by  the  partnership  articles,  and  their  duties  are  not  defined, 
and  the  articles  do  not  provide  that  no  single  partner  can  act 
without  the  other,  each  partner  has  authority  to  do  acts  which 
constitute  management.     (C.  1995.) 

1858.  If  the^  partnership  articles  provide  that  no  single  manag- 
ing partner  shall  have  authority  to  act  without  the  other,  then  one 
partner  cannot,  in  the  absence  of  a  new  agreement,  act  without  the 
other,  even  though  such  other  should  be  physically  unable  to  assent 
to  the  acts  of  management.     (C.  1852,  1862,  1989.) 

1859.  In  default  of  any  special  provisions  as  to  management, 
the  following  rules  must  be  followed  : — 

(1)  The  partners  are  held  to  have  given  one  another  mutual 

authority  to  manage  one  for  another ;  and  that  which 
any  partner  does  binds  his  partners'  shares,  even  though 
he  has  not  asked  their  consent,  saving  always  the  right 
which  such  other  partners,  or  any  of  them,  have  to  object 
before  the  matter  has  been  finally  settled. 

(2)  Each    partner   may   use  the   property   of   the   partnership 

provided  that  he  applies  it  to  its  ordinary  uses,  and 
provided  that  he  does  not  use  it  against  the  interests  of 
the  partnership,  or  in  such  a  way  as  to  prevent  his 
partners  using  it  in  accordance  with  their  rights. 

(c)  The  reason,  as  Laurent  points  out,  why  a  person  appointed  as  manager  in  the 
partnership  articles  cannot  have  his  authority  revoked,  is  that  it  was  a  condition  of 
entering  the  partnership,  and  that  no  such  condition  cau  be  revoked  without  the 
unanimous  assent  of  all  the  partners,  including  the  manager.  (Vol.  XXV'I. 
para.  303.) 
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(3)  Each  partner  is  entitled  to  compel  his  eo-pai-tners  to  join 

him  in  making  the  disbursements  necessary  for  preserv- 
ing the  property  of  the  partnership. 

(4)  No   one   of  the   partners   can   make   any   changes   in  the 

immovables  of  the  partnership,  even  though  he  may 
claim  that  they  would  benefit  by  it,  if  the  other  parties 
do  not  consent.     (C.  J 165,  1375, 1381,  1^62, 1988,  2102.j 

1860.  A  partner,  who  is  not  entitled  to  manage  the  partnership, 
cannot  either  alienate  the  movables  belonging  to  the  partnership 
or  even  charge  them. 

1861.  Every  partner  may,  without  obtaining  the  consent  of  his 
co-partners,  make  a  third  party  a  partner  in  his  share  of  the 
partnership ;  but  a  partner  cannot  make  the  third  party  a  partner 
in  the  partnership  without  his  co-partners'  consent,  even  though 
such  partner  is  the  managing  partner  {d). 

Section  2. 
Of  the  Liabilities  of  Partners  to  Third  Parties. 

1862.  Partners  are  not  liable  jointly  for  the  partnership  debts, 
except  when  the  partnership  is  a  trading  partnership.  No  one 
partner  can  bind  his  co-partners,  except  with  their  authority  (f). 
(C.  1859,  1873  ;  Pr.  59  ;  Co.  22  and  following.) 

1863.  Each  partner  is  liable  to  a  creditor  with  whom  he  has 
contracted  for  an  equal  share  and  amount  of  the  debt,  even  though 
his  share  in  the  partnership  may  be  less  than  that  of  the  others ; 
unless  the  partnership  articles  specially  reduce  the  liability  of  such 
partner  in  j)roportion  to  his  share  (./'). 

1864.  A  statement  in  a  contract  that  the  obligation  is  incurred 
in  behalf  of  the  partnership  only  binds  the  partner  making  the 
contract,  it  does  nut  bind  the  other  partners ;  unless  they  have 

(d)  It  depends  on  the  terms  of  the  agreement  between  the  third  party  and  the 
partuer  whether  there  is  a  co-partnership  in  the  share  or  whether  there  is  a  sale. 
If  the  partnership  articles  allow  of  it,  the  third  party  has,  by  buying  the  whole 
interest  of  such  partner,  become  a  partner  in  the  partnership,  but  not  otherwise. 

(e)  Laurent  thinks  that  where  there  are  no  special  partnership  articles,  Art.  1859 
applies,  and  that  a  partner  having  power  of  management  does  bind  his  co-partnera 
and  the  partnership.     (Vol.  XXVI.  para.  344.) 

(/)  It  has  been  held  that  even  if  the  partnership  articles  provided  that  the  debt 
should  be  borne  in  unequal  proportions,  yet  as  between  third  parties  each  partner  is 
liable  for  his  share.  Thus,  if  there  are  three  partners,  he  is  liable  for  a  third  ;  if 
there  are  four,  for  a  fourth,  and  so  on,  imless  the  contract  on  which  the  creditor 
sues  specially  provides  that  the  liability  thereon  shall  be  borne  in  different  propor- 
tions.     (Paris,  28th  Jan.  1868  ;  S.  (1869),  II.  106.) 
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authorized  such  partner  to  mako  the  contract  or  the  partnership 
has  henefited  thereby.     (C.  1859,  1863.) 


Chapter  IV. 

Op  the  Different  Ways  in  which  a  Partnership  comes 
TO  AN  End. 

1865.  A  partnership  ends  (1)  by  the  expiration  of  the  time  for 
which  the  partnership  was  made ;  (2)  by  the  destruction  of  the 
subject-matter  or  the  termination  of  the  business ;  (3)  by  the 
death  of  any  of  the  partners ;  (4)  by  the  civil  (g)  death,  interdic- 
tion, or  insolvency  of  one  of  the  partners ;  (5)  by  the  fact  that  one 
or  more  of  the  partners  have  expressed  a  desire  to  cease  being  in 
partnership  (h). 

1866.  If  a  partnership  has  been  entered  into  for  a  definite  time, 
its  continuance  after  that  time  can  only  be  proved  by  a  written 
document  in  the  same  form  as  the  partnership  articles  («). 
(C.  1341,  1347,  1353,  1834 ;  Co.  46.) 

1867.  The  partnership  comes  to  an  end  as  regards  all  the 
partners  if  one  of  the  partners  has  agreed  to  make  the  partnership 
owner  of  a  thing,  and  such  thing  is  lost  before  being  given  over  to 
the  partnership.  The  partnership  also  comes  to  an  end  when  the 
thing  belonging  to  one  of  the  partners  perishes  and  he  has  only 
brought  the  usufruct  thereof  into  the  partnership  (k).  But  the 
partnership  does  not  come  to  an  end  by  the  loss  of  a  thing,  the 
property  in  which  has  already  been  transferred  to  the  partnership. 
(C.  1138,  1845,  1851.) 

1868.  If  the  partnership  articles  contain  provisions  stipulating 
that  the  partners  shall,  in  the  case  of  the  death  of  one  of  the 
partners,  continue  the  partnership  with  his  heir,  or  that  the 
partnership  shall  only  continue  with  the  surviving  partners,  such 
provisions  shall  be  adhered  to.     In  the  latter  case  the  heir  of  the 

iff)  Abolished. 

(A)  (.5)  only  applies  under  the  circumstances  mentioned  in  Art.  1869. 

(t)  See  Art.  1834. 

{k)  For  his  capital  has  then  entirely  disappeared  and  come  to  an  end.  It  is 
otherwise  if  he  had  brought  the  thing  itself  into  the  partnership,  for  then  its 
loss  would  have  been  the  loss  of  so  much  partnership  assets,  and  he  would  still 
retain  his  interest  in  the  remaining  capital;  e.g.,  a  cow  whose  milk  he  brought 
into  a  dairying  partnership,  if  the  cow  dies  the  milk  ceases,  and  his  interest  in  the 
partnership  also.  The  cow  never  was  the  partnership's  property,  and  it  did  not 
lose  capital  on  its  death.  It  would  be  otherwise  if  he  bad  brought  the  cow  itself 
into  the  partnerahip. 
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deceased  partner  is  only  entitled  to  require  a  partition  of  the 
partnership  property  as  it  stood  at  the  time  of  such  death,  and  the 
heir  has  no  share  in  any  rights  which  the  partnership  may  acquire 
after  the  death  of  such  partner,  unless  they  were  a  necessary 
consequence  of  what  had  heen  done  before  the  death  of  the  partner 
to  whose  rights  he  has  succeeded.     (C.  1865.) 

1869-  The  rule  that  a  partnership  can  be  dissolved  at  the  will 
of  the  pai'tners  does  not  apply  to  partnerships  the  duration  of 
which  has  been  fixed.  The  dissolution  is  effected  by  the  partner 
who  wishes  to  retire  sending  a  notice  of  such  intention  to  all  his 
co-partners.  Such  notice  of  dissolution  of  partnership  must  be 
given  in  good  faith,  and  not  at  an  inopportune  moment  (/). 
(C.  1844.) 

1870.  A  dissolution  of  partnership  is  not  in  good  faith  when  a 
partner  retires  with  the  object  of  appropriating  to  himself  the  profit 
which  all  the  partners  intended  to  make  jointly.  A  dissolution  is 
inopportune  when  business  which  has  been  begun  has  not  heen 
finished,  and  it  is  important  for  the  partnership  that  the  dissolution 
should  be  put  off. 

1871.  A  partnership  entered  into  for  a  fiked  period  cannot  be 
dissolved  by  one  of  the  partners  before  the  time  agreed  upon  unless 
there  is  good  grounds  for  doing  so ;  such  as  that  one  of  the  parties 
does  not  fulfil  his  duties,  or  that  a  constant  illness  renders  him 
unable  to  attend  to  the  affaii's  of  the  partnership,  or  similar 
grounds.  The  determination  of  reasonableness  and  seriousness  of 
the  grounds  alleged  for  dissolution  is  left  for  the  judge.  (C.  1184, 
1865.) 

1872.  The  niles  laid  down  with  reference  to  the  partition  of 
successions,  viz.,  as  to  the  way  in  which  the  partition  should  take 
place,  and  as  to  the  mutual  duties  which  co-heirs  owe  one  another 
when  a  partition  takes  place,  apply  to  partitions  between  partners. 
(C.  792,  815  and  following ;  826  ;  Pr.  966  and  following.) 

(/)  The  question  sometimes  arises  as  to  when  the  duration  of  a  partnership  is 
limited  ;  there  can  be  no  diflBciilty  when  a  period  is  mentioned,  but  in  the  case  of  a 
partnership  to  carry  out  a  certain  object  there  is  more  difficulty.  If  the  adventure 
cannot  last  a  lifetime,  then  the  duration  is  treated  as  limited,  but  if  the  partner- 
ship is  to  work  a  coal  mine,  which  may  not  be  exhausted  for  centuries,  then  the 
duration  is  unlimited.  (See  Art.  1844.)  A  partnership  for  life  comes  under  the 
principle  of  a  partnership  whose  duration  is  unlimited,  and  can  therefore  be  dis- 
solved at  wiU.  (Laurent,  Vol.  XXVI.  sect.  396.)  The  instance  that  Pothier 
gives  of  a  dissolution  at  an  inopportune  moment  is  when  the  goods  of  the  partner- 
ship had  fallen  in  price,  and  it  was  not  a  favourable  moment  for  realising. 
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1873.  The  provisions  of  this  title  only  apply  to  trade  partner- 
ships in  so  far  as  they  contain  nothing  contrary  to  the  laws  and 
customs  of  trade      (Co.  18  and  following.) 


Title    X. 

OF  LOAN. 


1874.  There  are  two  kinds  of  loan  :  one  of  things  that  one  can 
use  without  destroying,  and  the  other  of  things  which  are  con- 
sumed in  the  user  thereof.  The  first  kind  of  loan  is  called  a  loan 
for  user  or  commodatmn  ;  the  other  is  called  loan  for  consumption, 
or  more  shortly  "  loan."     (C.  1875,  1892.) 

Chapter  I. 
Of  Loan  for  User  or  Commouatum. 

Section  1. 
Of  the  Nature  of  the  Loan  for  User. 

1875.  A  loan  for  user  or  "  oommodatum  "  is  a  contract  by  which 
one  of  the  parties  gives  the  other  a  thing  for  use  on  the  condition 
that  the  borrower  will  return  it  after  having  made  use  thereof. 

1876.  It  is  the  essence  of  this  sort  of  loan  that  it  should  be 
gratuitous  (m). 

1877.  The  lender  remains  owner  of  the  thing  lent.  (C.  1880, 
1885,  1893.) 

1878.  Anything  that  can  be  in  the  subject-matter  of  a  com- 
mercial dealing,  and  which  is  not  consumable  by  user,  may  be 
subject-matter  of  this  kind  of  loan.     (C.  1 128,  1894,  1938.) 

1879.  Contracts  of  loan  bind  the  heirs  of  the  lender,  and  those 
of  the  borrower.  If  the  lender  has  only  lent  out  of  regard  to  the 
borrower,  and  to  him  personally,  the  heirs  of  the  borrower  have 
no  right  to  continue  to  have  the  use  of  the  thing  lent.     (C.  1122.) 

(m)  Otherwise  it  becomes  a  contract  of  hiring. 
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Section  2. 
Of  the  Borrower's  Duties. 

1880.  It  is  the  duty  of  the  borrower  to  take  the  same  care 
of  the  thing  lent  as  a  good  father  of  a  family  would,  and  see,  as 
such,  to  its  preservation,  and  only  use  it  for  the  purpose  intended  by 
the  nature  of  the  thing,  and  in  the  manner  agreed  upon ;  failing 
which  he  is  liable  for  any  damages  that  ensue. 

1881.  If  the  borrower  uses  the  thing  lent  for  another  purpose, 
or  keeps  it  longer  than  he  ought  to,  he  is  liable  for  any  loss  even 
if  it  occurs  by  an  accident  (m).     (C.  1245,  1302.) 

1882.  If  the  thing  perishes  owing  to  an  accidental  cause,  and 
the  borrower  could  have  preserved  it  by  using  his  own  property,  or 
if,  knowing  that  he  could  only  preserve  one  of  the  two,  he  prefers 
to  preserve  his  own  property,  he  is  liable  for  the  loss  of  the  other. 

(C.  1148.) 

1883.  If  a  valuation  was  made  of  the  thing  when  it  was  lent, 
then  the  borrower  is  liable  even  if  it  was  lost  by  an  accident,  unless 
there  is  an  agreement  to  the  contrary.     (C.  1148,  1851.) 

1884.  The  borrower  is  not  liable  for  the  deterioration  of  the 
thing  lent  if  it  has  deteriorated  by  user  alone,  and  without  any 
negligence  on  his  part.     (C.  1245.) 

1885.  The  borrower  has  no  right  to  keep  the  thing  lent  by  way 
of  set-off  for  what  the  lender  owes  him.     (C.  1293.) 

1886.  If  -  the  borrower  is  put  to  some  expense  in  order  to  use 
the  thing,  he  is  not  entitled  to  claim  the  expense  he  has  been  put 
to.     (C.  1890.) 

1887.  If  several  persons  have  jointly  borrowed  the  same  thing, 
they  are  jointly  responsible  to  the  lender.  (C.  1200,  1202,  122a, 
1225.) 

Section  3. 
Of  the  Lender's  Duties. 

1888.  The  lender  is  not  entitled  to  take  the  thing  back  until 
the  time  agreed  for  the  loan  has  elapsed,  or  (if  no  time  has  been 
agreed  upon)  until  the  thing  has  been  used  for  the  purpose  for 
which  it  was  lent.     (C.  1185  and  following.) 

(n)  Unlees  it  can  be  shown  that  the  accident  would  have  happened  in  any  case. 
(Rogron.) 
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1889.  The  judge  may,  however,  at  his  discretion,  compel  the 
horrower  to  return  the  thing  lent  if  circumstances  have  arisen 
wherein  it  is  urgently  and  unexpectedly  required  by  the  lender, 
even  though  the  period  for  which  the  loan  was  made  has  not 
elapsed  and  the  borrower  still  requires  to  use  it, 

1890.  The  lender  must  reimburse  the  borrower  if,  during  the 
period  for  which  the  loan  was  made,  he  has  been  obliged  to  incur 
extraordinary  expenditure  which  was  necessary  for  the  preservation 
of  the  thing  lent,  and  the  circumstances  of  the  case  were  so  urgent 
that  they  did  not  admit  of  his  giving  notice  thereof  to  the  lender. 

1891.  The  lender  is  liable  if,  knowing  that  the  thing  lent  has 
such  defects  that  it  may  do  harm  to  the  person  who  uses  it,  he 
does  not  warn  the  borrower.  (C,  1382  and  following ;  1641  and 
following.) 

Chapter  II. 

Of  the  Loan  of  a  Thing  to  be  Consumed,  or  more  shortly, 

OF  "  Loan." 

Section  1. 
Of  the  Nature  of  a  Loan  of  a  Thing  to  he  Consumed. 

1892.  The  loan  of  a  thing  for  consumption  is  a  contract  by 
which  one  of  the  parties  delivers  to  the  other  a  certain  quantity 
of  things  which  are  consumed  in  the  user,  on  condition  that  he 
will  return  him  an  amount  equal  both  iu  kind  and  quality. 

1893.  The  effect  of  such  a  loan  is  to  make  the  borrower  owner 
of  the  thing  lent,  and  if  it  is  lost  he  bears  the  loss,  no  matter  how 
the  loss  happened. 

1894.  The  law  does  not  permit  things  which,  though  of  the 
same  kind,  differ  individually,  as,  for  example,  animals,  to  be  the 
subject  of  a  loan  for  consumption ;  in  such  a  case  it  is  a  loan 
for  use. 

1895.  The  liability  which  arises  out  of  a  loan  of  money  is  only 
the  face  value  stated  in  the  contract.  Whether  there  has  been 
any  rise  or  fall  in  the  coin  before  the  time  arranged  for  payment 
or  not,  the  debtor  is  only  liable  to  repay  the  face  value  lent,  and 
is  only  bound  to  repay  it  in  coin  current  at  the  time  fixed  for 
payment.     (C.  1896.) 

1896.  The  rule  stated  in  the  preceding  Article  does  not  apply 
when  the  loan  was  made  in  ingots.     (C.  1243.)   . 
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1897.  If  either  ingots  or  produce  has  been  lent,  however  the 
price  thereof  may  have  risen  or  fallen,  the  debtor  must  always 
return  the  same  quantity  and  quality,  and  nothing  else.  (0. 1243, 
1246.) 

Section  2. 
Of  the  Duties  of  the  Lender. 

1898.  The  lender  of  a  thing  for  consumption  is  under  the  same 
duties  as  those  laid  down  in  Art.  1891,  as  to  the  duties  of  a  person 
lending  for  the  purpose  of  user. 

1899.  The  lender  has  no  right  to  demand  the  return  of  the 
things  lent  before  the  time  agreed.     (C.  1888.) 

1900.  If  the  parties  have  not  fixed  any  time  for  the  return  of 
the  thing  or  things,  the  judge  may,  taking  all  the  circumstances 
of  the  case  into  consideration,  give  the  borrower  time  to  retm'n 
the  same.     (C.  1244,  1888.) 

1901.  If  the  contract  only  provides  that  the  borrower  will  repay 
when  he  can,  or  when  he  has  sufficient  ineans,  the  judge  will 
appoint  a  time  for  the  repayment  according  to  the  nature  of  the 
circumstances.     (C.  1900.) 

Section  3. 
Of  the  Duties  of  the  Borroirer. 

1902.  The  borrower  is  bound  to  return  things  of  the  same 
amount  and  quality  as  those  lent,  and  at  the  time  agreed. 
(C.  1185,  1244,  1892.) 

1903.  If  he  is  unable  to  do  so,  he  is  bound  to  pay  their  value, 
taking  into  consideration  the  time  and  place  when  and  where  the 
thing  should  be  returned  under  the  contract.  If  the  time  and 
place  have  not  been  fixed  by  the  contract,  the  payment  must  be 
made  according  to  what  was  their  market  price  at  the  time  when 
and  at  the  place  where  he  obtained  the  loan.     (C.  1247.) 

1904.  (Law,  7th  April,  1900.) — If  the  borrower  does  not  give 
back  the  things  lent,  or  their  value,  at  the  time  agreed,  he  must 
pay  interest  thereon  as  from  the  day  when  he  has  been  formally 
served  with  a  demand  for  payment,  or  fi'om  the  day  on  which  a 
writ  has  been  issued.     (C.  1153,  1907.) 
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Chapter  III. 
Of  Loan  with  Interest. 

1905.  Persons  may  contract  that  interest  shall  be  payable  on 
a  loan  of  either  money,  produce,  or  other  movables  (ol  for  con- 
sumption.    (C.  2277.) 

1906.  A  borrower  who  has  paid  interest  which  he  had  not  con- 
tracted to  pay  is  not  entitled  to  bring  an  action  for  repayment, 
nor  can  he  set  it  off  as  against  capital  (;;).     (C.  1235.) 

1907.  Interest  may  be  payable  either  under  the  law  or  under 
an  agreement.  Interest,  when  payable  under  the  law,  is  at  a 
fixed  rate  {q).  Interest  payable  under  an  agreement  may  exceed 
the  ratfi  of  interest  allowed  in  law  whenever  the  law  does  not  pro- 
hibit a  higher  rate.  The  rate  of  interest  payable  under  an  agree- 
ment must  be  fixed  in  writing.  (C.  456,  474,  609,  612,  1153, 
1207,  1440,  1473,  1548,  1570,  1620,  1652, 1682, 1846,  1904,2001, 
2028;  Pr.  27;  Co.  104,  185,  187.) 

1908.  A  receipt  for  principal  sum  lent  without  any  mention  as 
to  interest,  raises  a  presumption  (r)  that  it  has  been  paid,  and 
operates  as  a  release  therefrom  («).     (C.  1319,  1320,  1350.) 

1909.  Parties  may  agree  to  pay  interest  on  a  principal  sum 
which  the  lender  contracts  not  to  require  repayment  of.  In  such 
a  case  the  loan  takes  the  name  of  creation  of  a  rent-charge. 
(C.  530,  1912,  1919,  1968  and  foUoAving.) 

1910.  This  rent-charge  may  be  created  in  perpetuity  or  for 
life.     (C.  1968.) 

1911.  A  rent-charge  created  in  perpetuity  is  from  its  nature 
redeemable.  The  parties  can  only  agree  that  it  shall  not  be 
redeemed  until  after  a  certain  period,  which  may  not  exceed  ten 
years,  or  without  giving  the  creditor  a  certain  agreed  notice. 
(C.  530,  1187.) 

(o)  Provided  they  are  fungible  things,  otherwise  it  is  a  letting.     (Rogron.) 

( p)  A  payment  by  a  genuine  mistake  can  always  be  recovered,  but  the  theory  is 
that  the  parties  agreed  that  interest  should  be  paid,  but  did  not  put  it  in  writing, 
as  required  by  the  next  Article,  and  therefore  there  was  a  true  debt,  but  one  on 
which,  for  want  of  legal  proof,  the  creditor  could  not  sue.  fSee  Laurent, 
Vol.  XXVI.  sect.  522.) 

(?)  Interest  allowed  by  law  is  5  per  cent,  in  an  ordinary  debt  between  parties, 
6  per  cent,  in  a  matter  relating  to  trade.  The  interest  under  an  agreement  may  be 
less,  but  not  more,  than  this  amount.     (See  Law,  3rd  Sept.  1807.) 

(r)  Laurent  says  this  presumption  is  a  presumption  juris  et  de  jure  and  is  not 
rebuttable  ;  but  other  commentators  disagree.     (Vol.  XXVI.  sect.  518.) 

(»)  Because  interest  is  payable  first  and  then  the  principal.     (See  Art.  1254.) 
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1912.  The  person  who  is  bound  to  pa}'-  a  perpetual  rent- charge 
may  be  forced  to  redeem  it  (1)  if  he  does  not  fulfil  his  obligations 
for  the  space  of  two  years,  (2)  if  he  fails  to  give  the  lender  the 
sureties  promised  in  the  contract  of  loan.     (C.  1184,  1188,  1718.) 

1913.  The  capital  sum  representing  the  perpetual  rent-charge 
becomes  also  due  and  payable  if  the  debtor  becomes  a  bankrupt  or 
insolvent.     (C.  1188.) 

1914.  The  rules  as  to  annuities  will  be  found  in  the  title  as  to 
"  Aleatory  Contracts."     (C.  1964.) 


Title  XL 

OF  THE  BAILMENT  KNOWN  AS  DEPOSITUM,  AND  OF  BAILMENTS 
TO  A  STAKEHOLDER,  OR  A  PERSON  APPOINTED  TO  ACT 
AS  RECEIVER  BY  THE  COURT. 


Chapter  I. 
Of  Bailment  by  way  of  Deposittjm  generally,  and  of  the 

DIFFERENT  KINDS  OF  DePOSITUM. 

1915.  The  bailment  of  deposit,  generally  speaking,  is  an  act  in 
law  {t)  whereby  a  thing  is  received  to  be  taken  care  of  and  returned. 

1916.  There  are  two  kinds  of  deposit — deposit  properly  so 
called,  and  the  handing  a  thing  over  to  a  stakeholder.  (C  1917, 
1955.) 

Chapter  II. 
Of  Depositum  properly^^so  called. 

Section  1. 

Of  the  Nature  and  Essentials  of  a  Contract  of  Deposit. 

1917.  The  bailment  of  depositum  properly  so  called  is  from  its 
nature  a  gratuitous  contract  (??).     (C.  1105,  1936,  1957.) 

{t)  Laurent  says  the  Code  purposely  uses  the  word  "acte"  and  not  "contrat,'* 
as  it  includes  a  case  where  a  judge  orders  a  thing  to  be  handed  over  to  someone  for 
safe  custody.     (Vol.  XXVII.  sect.  68.) 

(m)  This  only  means  that  it  is  primd  facie  a  gratuitous  contract ;  the  parties  may 
agree  that  the  bailee  shall  be  paid.     (Rogron.) 
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1918.  The  subject-matter  of  a  deposit  can  only  be  a  movable. 
(C.  1959.) 

1919.  The  deposit  is  only  complete  by  an  actual  and  symbolical 
handing  over  of  the  subject-matter.  It  is  sufficient  if  the  thing 
to  be  deposited  is  symbolically  handed  over  -when  the  person  to 
whom  it  is  to  be  bailed  is  already  in  possession  thereof  in  some 
other  right.     (C.  1<^06.) 

1920.  The  deposit  may  be  either  voluntary  or  of  necessity. 
(C.  1921,  1949.) 

Section  2. 
Of  Voluntary  Depoait. 

1921.  A  voluntary  bailment  arises  by  the  mutual  consent  of  the 
person  who  makes  the  bailment  and  of  the  person  who  receives  the 
subject  thereof.     (C.  1108,  1109.) 

1922.  A  voluntary  deposit  can,  in  strictness  {x),  only  be  made 
by  the  owner  of  the  thing  deposited  or  with  his  express  or  tacit 
consent.     (C.  1938.) 

1923.  A  voluntary  deposit  must  be  evidenced  by  a  writing. 
Verbal  evidence  of  such  a  deposit  cannot  be  admitted  when  the 
value  of  the  subject-matter  exceeds  150  francs (y).  (C.  1341, 1347, 
1924,  1950;  Pr.  408.) 

1924.  When  there  is  no  written  proof  of  a  deposit  of  a  thing 
(the  value  of  which  is  over  150  francs),  the  statement  of  the  person 
sued  as  depositary  must  be  accepted  as  to  the  question  whether 
there  was  a  deposit  in  fact,  as  to  what  was  deposited,  and  as  to 
whether  it  has  been  handed  back  (s).     (C.  1357,  1366.) 

{x)  The  French -word  is  "regulierement."  Laurent  says  that  this  only  means 
that  the  owner  is  not  bound  by  a  deposit  which  he  has  not  authorised,  and  adds, 
"  Vraiment,  cela  ne  valait  pa?  la  peine  d'etre  dit,  puisque  les  plus  simples  notions 
de  droit  suffisent  pour  le  decider  ainsi."     (Vol.  XXVII.  sect.  82.) 

(y)  Laiurent  points  out  that  this  Article  only  applies  the  general  rule  laid  down  in 
Art.  1341  to  bailments,  and  that  the  exceptions  to  that  rule  contained  in  Arts.  1347 
and  1348  alto  apply  thereto.     (Vol.  XXVII.  sect.  89.) 

(z)  Laurent  points  out  that  when  the  thing  bailed  is  over  the  value  of  150  francs, 
the  parties  should  have  drawn  up  a  memorandum  thereof  in  conformity  with 
Art.  1341.  In  Laurent's  view  it  is  not  necessary  that  the  document  should  be 
drawn  up  by  a  notary,  as  he  thinks  Art.  1346  not  applicable.  (Vol.  XXVII. 
sect.  90.)  He  also  points  out  that  this  Article  is  not  intended  to  alter  the  ordinary 
rules  of  procediu*e,  and  the  plaintiflE  has  a  right  to  put  tho  defendant  on  his  oath 
and  may  cross-examine  him  ;  and  he  may  thus  extract  evidence  either  by  way  of 
admission  or  by  putting  in  letters  or  documents  signed  by  the  defendant  which  form 
a  "  commencement  de  preuve  par  ecrit."     (See  ibid.  sect.  91.) 
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1925.  A  voluntary  bailment  by  way  of  deposit  can  only  take 
place  between  persons  capable  of  contracting.  But  if  a  person 
capable  of  contracting  accepts  a  deposit  from  a  person  incapable  of 
contracting,  he  is  liable  as  if  he  were  a  true  depositary,  and  may 
bo  sued  as  such  by  the  guardian  or  administrator  [a)  of  the  person 
who  made  the  deposit.     (C.  1124.) 

1926.  If  a  person  capable  of  contracting  has  deposited  a  thing 
■^ith  a  person  not  capable  of  contracting,  the  person  making  the 
deposit  is  only  entitled  to  sue  for  the  return  of  the  thing  deposited 
as  long  as  the  person  with  whom  it  was  deposited  is  in  possession 
thereof,  or  else  sue  to  be  compensated  to  the  extent  that  the 
depositary  benefited  by  the  deposit.     (C.  1312.) 


'  Section  3. 

Of  the  Bailee' a  Duties  as  Dejwsitarj/. 

1927.  The  bailee  must  take  the  same  care  of  the  thing  deposited 
with  him  as  he  takes  of  his  own  property.     (C.  1137.) 

1928.  The  proAisious  of  the  last  Article  are  applied  more 
strictly — 

(1)  If   the   bailee   offered   on   his   own   accord   to  receive  the 

deposit ; 

(2)  If  he  bargained  to  receive  payment  for  taking  care  of  it ; 

(3)  If  the  deposit  was  only  made  for  the  benefit  of  the  bailee  ; 

(4)  If  the  parties  bargained  expressly  that  the  bailee  should  be 

liable  for  every  kind  of  negligence. 

1929.  A  bailee  who  has  received  a  thing  for  safe  custody  is 
never  liable  for  an  accident  caused  by  vis  major,  unless  he  has  become 
in  default  through  the  service  of  a  formal  demand  for  its  return. 
(C.  1139.) 

1930.  He  has  no  right  to  make  use  of  the  thing  deposited 
except  with  the  express  or  implied  consent  of  the  bailor  {h). 
(C.  895,  1881.) 


{a)  By  "administrator"  is  ireant  the  husband  of  a  married  woman  who  ia 
incapable  of  contracting,  and  who  has,  as  such,  the  management  of  her  property. 
tLaurent,  Vol.  XXVII.  sect.  84.) 

■  (b)  The  depositary  is  assumed  by  the  law  to  have  lent  the  bailor  the  place  in 
which  the  thing  deposited  i-j  put,  and  therefore  taking  it  and  using  it  is  committing 
a  breach  of  trust.  (Rogron.)  Laiirent  says  that  if  the  bailee  is  paid  the  bailment  is 
no  longer  one  of  deposit,  but  a  letting.  Lord  Holt's  classification  of  bailments  does 
not  apply  to  the  division  of  bailments  under  the  French  Code.  The  bailment  dealt 
with  in  this  chapter  covers  the  bailments  of  deposilum,  cominodatum  and  locatio  operu 
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1931.  The  bailee  must  not  seek  to  know  the  nature  of  the  thing 
deposited  with  him  if  it  has  been  given  into  his  custody  in  a  closed 
box  or  in  a  sealed  envelope. 

1932.  The  bailee  must  return  the  things  just  as  he  received 
them.  Thus,  when  the  bailor  has  deposited  money  in  specie,  he 
must  return  the  identical  coins  whether  they  have  increased  or 
gone  down  in  value.  (C.  1293;  1895  and  following;  1915, 
1933.) 

1933.  The  bailee  is  only  liable  to  return  the  things  in  the  state, 
that  they  happen  to  be  in  at  the  time  when  he  is  asked  to  return 
them.  The  bailor  must  bear  any  loss  caused  by  deterioration 
therein  which  was  not  caused  by  the  bailee.     (C.  1245,  1302.) 

1934.  A  bailee  who  has  been  deprived  of  the  deposit  by  vis 
major,  but  has  received  the  price  thereof  or  something  else  in  lieu 
of  the  thing  deposited,  is  bound  to  give  the  bailor  the  thing  he  so 
received  (c).     (C.  1303.) 

1935.  The  heir  of  the  bailee  who  has  sold  the  deposit  in  good 
faith,  not  knowing  it  was  a  deposit,  is  only  liable  to  repay  the 
price  he  obtained  for  the  same  or  to  assign  to  the  bailor  his  right 
of  action  against  the  buyer  in  respect  of  the  unpaid  purchase 
money.     (C.  1380,  1599.) 

1936.  If  the  thing  deposited  has  produced  anything,  the  bailee 
must  return  the  same.  He  is  not  liable  to  pay  interest  on  money 
deposited  except  as  from  the  day  on  which  he  has  been  formally 
summoned  to  return  the  same  and  he  is  in  default.  (C.  548, 
1139.) 

1937.  The  bailee  is  only  bound  to  return  the  thing  deposited 
to  the  person  who  entrusted  him  with  the  same,  or  to  the  person 
in  whose  name  it  was  deposited,  or  to  the  person  to  whom  he  has 
been  directed  to  return  it.     (0.  1924,  1939,  1940.) 

faciendi.  Laurent  points  out  that  if  the  bailment  were  entirely  for  the  bailee's 
benefit,  the  bailee  would  not  be  in  the  position  predicated  by  Art.  1947;  instead 
of  rendering  a  service  he  would  be  rendered  one.  A  deposit,  properly  speaking, 
implies  a  gratuitous  service  rendered  by  the  bailee  to  the  bailor.  The  Code  repro- 
duces Pothier's  definition  of  bailment,  who  gave  the  following  example  taken  from 
Ulpian  : — "  I  ask  a  friend  to  lend  me  a  sum  of  money  should  I  happen  to  require 
it  for  the  purpose  of  buying  land  I  have  in  view.  He  is  on  the  -poxai  of  going 
away,  and  leaves  the  money  to  be  used  as  a  loan  if  necessary,  and  until  then  for 
safe  custody.  The  deposit  was  not  the  principal  object  we  had  in  view  ;  we  intended 
there  should  be  a  loan.  It  is,  then,  rather  as  a  borrower  than  as  a  bailee  that  I  am 
liable.     There  will  only  be  a  deposit  for  safe  custody  if  I  don't  use  the  money." 

(c)  This  applies  principally  in  the  case  of  military  requisitions.  In  years  of  bad 
harvests  the  Government  used  to  forcibly  take  wheat,  &c.  for  the  use  of  the 
people. 
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1938.  The  bailee  of  a  deposit  has  no  right  to  require  the  bailor 
to  prove  that  he  is  the  owner  of  the  thing  deposited.  If  he  should, 
however,  discover  that  it  is  stolen  property,  and  discover  its  true 
owner,  he  must  give  the  owner  notice  that  such  property  has  been 
deposited  with  him,  and  require  him  to  reclaim  it  within  a  ceiiain 
time,  sufficient  for  the  purpose.  If  such  person  neglects  to  reclaim 
the  thing  after  receiving  such  notice,  the  bailee  is  discharged  in 
law  by  handing  it  back  to  the  person  from  whom  he  received  it. 
(C.  1922,  2279.) 

1939.  If  the  depositor  dies  either  actually  or  civilly  {d),  the 
deposit  may  only  be  returned  to  his  heir.  If  there  are  several 
heirs,  each  heir  must  be  given  his  share  therein.  If  the  deposit 
cannot  be  divided,  the  heirs  must  agree  infer  se  who  is  to  receive 
it.     (C.  1220.) 

1940.  If  the  bailor  has  changed  his  status,  as  if,  for  example, 
a  woman  who  was  unmarried  when  the  deposit  was  made  has  since 
married  and  is  under  her  husband's  authority  ;  and  also  if  a  person 
of  age  becomes  interdicted ;  then  in  such  cases,  and  in  all  similar 
cases,  the  deposit  must  be  returned  only  to  the  person  who  has  the 
management  of  the  propertj--  and  rights  of  the  bailor.  (C.  217, 
450,  509,  513,  1421,  1428,  1531,  1549,  1925.) 

1941.  If  a  husband,  guardian,  or  administrator  of  another's 
property  deposits  the  thing  in  such  capacity,  the  deposit  may  only, 

^  when  he  hecomes  f mid iis  officii,  be  returned  to  the  person  whom  he 

represented.     (C.  1.417.) 

1942.  If  the  contract  of  bailment  specifies  the  place  where  the 
thing  bailed  should  be  handed  back,  then  the  bailee  is  bound  to 
bring  it  to  such  place.  If  there  are  any  costs  of  carriage,  they 
must  be  borne  by  the  bailor.     (C.  1247.) 

1943.  If  the  contract  mentions  no  place,  then  the  deposit  must 
be  handed  back  at  the  place  where  the  original  deposit  was  made. 

(C.  1247.) 

1944.  The  thing  must  be  returned  to  the  bailor  as  soon  as  he 
demands  it  back,  even  though  the  contrac^t  should  have  given  the 
bailee  a  fixed  time  in  which  to  return  it,  unless  the  bailee  has  been 
served  with  a  garnishee  order  attaching  the  thing  in  his  hands, 
and  giving  him  notice  not  to  hand  it  back  or  remove  it  {e). 
(Pr.  557  and  following.) 

(d)  Civil  death  was  abolished  31bt  May,  1854. 

(e)  See  Art.  657  of  the  Code  of  Procedure. 
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1945.  A  bailee  who  has  been  unfaithful  to  his  trust  cannot  claim 
the  benefit  of  having  made  an  assignment  of  all  his  property  (/). 
(C.  1268—1270  ;  Pr.  898  et  seq.) 

1946.  All  a  bailee's  duties  and  liabilities  cease  if  he  discovers 
and  proves  that  he  himself  is  owner  of  the  thing  bailed.  (C.  1300 
and  following.) 

Section  4. 

Of  the  Bailor's  Duties  and  Liabilities. 

1947.  The  bailor  of  a  deposit  is  bound  to  repay  the  bailee  any 
expense  he  hss  been  put  to  in  or  about  preserving  the  thing  bailed, 
and  to  indemnify  him  for  any  loss  he  has  suffered  through  the 
bailment  (</).     (C.  1375,  1381,  1890.) 

1948.  The  bailee  has  a  right  of  lien  over  the  thing  deposited 
until  he  has  been  paid  all  that  is  due  to  him  on  account  of  the 
deposit. 

Section  5. 
Of  Deposit  of  Necessity, 

1949.  A  deposit  is  called  a  deposit  of  necessity  when  the  bailor 
has  been  obliged  to  make  it  owing  to  some  accident,  such  as  fire, 
to  a  house  falling  down,  because  looting  was  going  on,  shipwreck, 
or  other  unforeseen  circumstance. 

1950.  Verbal  evidence  is  admissible  on  a  question  relating  to 
a  deposit  of  necessity,  even  though  the  value  of  the  property  is  over 
one  hundred  and  fifty  francs.     (C.  1 348,  1924,  1949.) 

1951.  In  other  respects  the  preceding  provisions  apply  to 
deposits  of  necessity. 

1952.  Innkeepers  or  hotel  keepers  are  responsible  as  bailees  for 
such  property  (A)  as  travellers  lodging  with  them  may  have  brought 
with  them.  The  deposit  of  such  things  must  be  considered  a 
deposit  of  necessity.    (C.  1782  and  following  ;  1953  and  following.) 

(/)  I.e.,  he  cannot  claim  that,  having  made  a  complete  assignment  of  all  his 
property  for  the  benefit  of  his  creditors,  he  should  not  be  liable  to  be  imprisoned 
for  the  amount  as  a  civil  debt.  This  does  not  affect  any  criminal  procedure  that 
may  be  taken.  See  Arts.  1265—1270  inclusive.  As  personal  arrest  for  debt  has 
been  abolished  by  the  Law  of  the  22nd  July,  1867,  this  Article  has  no  longer  any 
application. 

{g)  E.g.,  if  he  deposited  an  animal  with  an  infectious  disease  that  gave  it  to  the 
bailee's  animals. 

(h)  "Effets"  (things)  includes  all  goods  and  merchandise,  and  also  animals. 
Laurent  points  out  that  the  law  was  made  in  coaching  days,  and,  therefore,  includes 
post  horses,  and  even  cattle  brought  to  market.  (Laureut,  Vol.  XXVII.  sect.  155.) 
There  is  no  Act  by  which  innkeepers  can  limit  their  liability  as  in  England,  and 
negligence  of  the  traveller  is  not  an  excuse. 
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1953.  They  are  responsible  if  the  travellers'  property  is  stolen 
or  damaged.  The  same  rule  applies  whether  the  theft  or  damage 
has  been  done  by  the  servants  or  head  officials  of  the  hotel,  qt  by 
strangers  going  to  and  fro  in  the  hotel.  (C.  1381;  P.  386, 
para.  4 — Law,  18th  April,  1889.)  This  responsibility  is  limited 
to  the  sum  of  1,000  francs  when  the  property  is  coin  or  securities 
of  any  kind  payable  to  the  bearer,  and  it  is  not  actually  entrusted 
to  the  innkeeper  or  hotel-keeper  personally. 

1954.  They  are  not  liable  for  thefts  by  armed  force  or  any  other 
act  of  lis  major. 

Chapter  III. 
Of  a  Stakeholder  or  Receiver. 

Section  1. 

Of  the  Different  Kinch  of  Persons  icho  act  as  Stakeholders  of 
Property. 

1955-  Property  may  be  held  under  an  agreement  by  a  stake- 
holder or  by  an  order  of  the  Court  as  a  receiver. 

Section  2. 
Of  a  Stakeholder. 

1956.  A  stakeholding  bailment  is  the  bailment  which  takes 
place  when  one  (i)  or  more  persons  agree  that  property  as  to  which 
there  is  a  dispute  shall  be  handed  over  to  a  third  party  who  agrees, 
after  the  dispute  has  been  settled,  to  hand  it  over  to  the  person 
who  is  decided  to  be  entitled  thereto. 

1957.  A  stakeholder  need  not  act  gratuitously.     (C.  1917.) 

1958.  When  a  stakeholder  agrees  to  act  gratuitously,  his  duties 
and  liabilities  are  governed  by  the  rules  laid  down  as  to  a  bailment 
of  deposit  properly  so  called,  except  as  is  hereinafter  mentioned. 

1959.  A  stakeholder  may  be  entrusted  not  only  with  movables, 
but  also  with  immovables.     (C.  1918.) 

1960.  A  stakeholder  can  only  be  released  after  the  dispute  has 
been  settled  ;  unlets  all  the  parties  concerned  agree  to  release  him, 
or  for  a  reason  that  the  Court  shall  consider  good. 

(i)  This  ia  a  slip  in  the  drafting ;  it  should,  of  course,  be  "two  or  more." 


OF  ALEATORY  CONTRACTS.  363 

Section  3. 
Of  a  Receiver^  or  a  Deposit  ordered  by  tlie  Court. 

1961.  The  Court  can  appoint  a  person  to  act  as  receiver  {k) 
when :  — 

(1)  execution  has  been  levied  upon  a  debtor's  movables, 

(2)  there  is  a  dispute  between  two  or  more  persons  as  to  the 

possession  or  ownership  of  an  immovable  or  movable, 

(3)  a  person  (/)  who  is  under  a  liability  tenders  either  money 

or  property  to  free  himself  therefrom. 

(C.  602,  1257  and  foUowing;  1264;  Pr.  550  ;  Co.  106.) 

1962.  The  appointment  by  the  Court  of  a  person  to  protect  the 
property  gives  rise  to  mutual  duties  between  the  person  in  charge 
and  the  execution  creditor.  The  person  in  charge  is  bound  to  use 
the  care  of  a  good  father  of  a  family  in  preserving  the  property 
seized.  He  is  bound  to  produce  such  property  either  upon  receiving 
a  release  from  the  execution  creditor,  so  as  to  enable  the  property  to 
be  sold,  or  to  the  execution  debtor  if  the  execution  is  withdrawn. 
The  duty  of  the  execution  creditor  is  to  pay  the  person  in  charge 
the  fees  payable  by  law.     (C.  596  and  following.) 

1963.  The  person  put  in  charge  by  the  Court  is  either  a  person 
agreed  upon  between  the  parties  interested,  or  a  person  nominated 
by  the  judge.  In  either  case  the  person  in  charge  of  the  property 
is  subject  to  all  the  duties  of  a  person  put  in  charge  by  agreement 
between  the  parties.     (C.  1956.) 


Title  XII. 

OF  ALEATORY  CONTRACTS. 


1964.  An  aleatory  contract  is  a  bilateral  contract,  the  gains  or 
losses  of  which  depend,  as  to  one  or  more  of  the  parties  concerned, 
on  some  uncertain  event.  The  following  contracts  are  examples 
thereof : — Contracts  of  insurance,  bottomry  contracts,  gaming  or 
betting  contracts,  contracts  for  an  annuity.   The  two  first  contracts 

{k)  The  possession  of  this  person  is  not  the  possession  of  the  Court,  but  of  the 
person  to  whom  the  goods  belong,  and  whose  property  the  goods  remain.  If  there 
has  been  execution  levied  upon  the  goods,  he  acts  as  agent  of  the  execution  creditor. 
(See  Laurent,  Vol.  XXVII.  sect.  187.) 

{T)  The  French  word  is  "  debiteur,"  which  includes  not  only  a  person  who  owes 
a  money  debt,  but  also  a  person  who  has  to  do  something  under  a  contract. 
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ai*3  governed  by  the  laws  relating  to  shipping.     (C.  1104,  1133, 
1965  and  foUowing;  1968  ;  Co.  311,  332.) 


Chapter  I. 
Of  Gaming  (w)  and  Betting  Contracts. 

1965.  No  action  lies  in  respect  of  a  gaming  (//)  debt  or  in 
respect  of  a  bet.  (0.  1131,  1133,  1965  and  foUowing  ;  1968  and 
following;  Co.  311,  332.) 

1966.  The  preceding  Article  does  not  apply  to  sports  calculated 
to  give  skill  in  arms,  to  foot  and  horse  races,  to  tennis  and  other 
similar  games,  which  have  the  effect  of  giving  skill  and  exercise  to 
the  body.  The  Court  may,  however,  nonsuit  the  plaintiff  when 
the  claim  appears  excessive. 

1967.  In  no  case  has  the  loser  a  right  of  action  to  recover  what 
he  has  voluntarily  paid,  unless  the  winner  has  been  guilty  of  fraud, 
a  trick  or  theft.     (C.  6,  1 116,  1133,  1965  ;  P.  405.) 


Chapter  II. 
Of  A  Contract  to  give  an  Annuity. 

Section  1. 
Of  the  Conditions  required  for  the  Validity  of  such  a  Contract. 

1968.  An  annuity  may  be  granted  for  valuable  consideration, 
e.g.,  in  exchange  for  a  sum  of  money  or  for  a  movable  of  some 
value,  or  for  an  immovable  (o).  (C.  1909,  1910,  1976,  1977  and 
following  ;  2277  ;  Pr.  636  and  following.) 

1969.  An  annuity  may  also  be  granted  gratuitously  by  donation 
inter  vivos  or  by  will.  The  grant  then  must  be  in  the  form 
required  by  law  {p).     (C.  931  and  following;  967  and  following.) 


{m)  "Gaming"  is  here  used  in  the  sense  of  games  of  chance,  such  as  dice, 
cards,  &c. 

(m)  See  last  note. 

(o)  The  purchase  of  an  annuity,  being  a  purchase  iu  the  nature  of  a  wagering 
contract,  is  not  subject  to  the  rules  as  to  annulling  a  sale  for  undervalue.  (See 
Art.  1674.) 

{p)  I.e.,  the  document  of  grant  must  be  drawn  up  by  a  notary.  An  annuity  is 
not  granted  in  the  form  of  a  charge  on  any  particular  property,  but  constitutes  a 
charge  like  another  debt  on  all  the  grantor's  property. 
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1970.  If  the  annuity  is  granted  gratuitously  it  is  liable  to  be 
reduced  if  it  exceeds  the  quantum  of  which  the  grantor  has  the 
right  of  disposal.  The  grant  is  void  if  it  is  made  in  favour  of  a 
person  incapable  of  receiving  such  a  grant  (^).  (C.  908,  9 1 -J  and 
foUowing ;  917,  920,  1098.) 

1971.  The  annuity  may  be  granted  for  the  life  of  the  purchaser, 
or  for  the  life  of  a  third  party  not  entitled  to  the  benefit  thereof. 

1972.  The  annuity  may  be  granted  for  one  or  more  lives. 
(C.  1973.) 

1973.  It  may  be  granted  in  favour  of  a  third  person,  although 
the  purchase-money  is  paid  by  different  persons.  In  the  last 
case,  though  it  partakes  of  the  nature  of  a  gratuitous  gift,  the 
grant  is  hot  governed  as  to  form  by  the  rules  as  to  donations  inter 
vivos,  except  in  so  far  as  it  would  be  liable  to  be  reduced  and  to  be 
declared  void,  as  stated  in  Art.  1970.     (C  1121.) 

1974.  Every  contract  for  an  annuity  for  the  life  of  a  person 
who  happens  to  be  dead  at  the  time  when  such  agreement  is  made 
is  inoperative.     (C.  1104, 1964.) 

1975.  The  same  principle  applies  to  a  contract  by  which  an 
annuity  is  granted  for  the  life  of  a  person  stricken  with  a  disease 
of  which  he  dies  within  twenty  days  of  the  date  of  the  contract. 

1976.  An  annuity  (r)  may  be  granted  at  any  rate  that  the  con- 
tracting parties  choose  to  fix.      (0.  1568,  1582,  1583,  1674,  1907.) 

Section  2. 

Of  the  Effect  of  the  Contract  to  Grant  an  Annuity  as  between  the 
Contracting  Parties. 

1977.  A  person  for  whose  benefit  an  annuity  for  reasonable 
consideration  has  been  granted  has  a  right  to  bring  an  action  to 
have  the  contract  rescinded  (.s)  if  the  grantor  does  not  secure  the 
payment  thereof  in  the  manner  stipulated  for  in  the  contract. 
(C.  1184.) 

{q)  Incapable  persona — illegitimate  children,  who,  under  Art.  908,  can  be  given 
nothing  beyond  what  they  are  entitled  to  recfive  in  the  title  as  to  successions, 
viz.,  under  Arts.  756— 76i',  doctors,  &c.     (See  Art.  909.) 

(r)  This  Article  is  intended  to  show  that  the  contract  cannot  be  upset  if  it  turns 
out  that  the  amount  of  the  annuity  comes  to  more  than  the  legal  rate  of  interest  on 
the  purchase  price  ;  for  the  capital  sum  is  never  returnable,  and  it  depends  on  the 
life  of  the  grantee  whether  the  bargain  is  a  good  or  bad  one  for  the  parties  to  the 
contract. 

(«)  See  the  same  principle  laid  down  in  Art.  1188. 
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1978.  The  mere  fact  that  the  annuity  has  been  allowed  to  fall 
in  arrears  does  not  entitle  the  grantee  requiring  repayment,  or 
justify  his  taking  possession  of  the  immovable  sold  by  him.  It 
only  entitles  him  to  seize  the  debtor's  property  and  have  it  sold, 
and  then  either  to  get  the  Court  to  order  a  sufficient  part  of  the 
proceeds  to  be  allocated  towards  the  payment  of  such  arrears, 
or  to  get  the  debtor  to  consent  to  such  allocation  (f).  (C.  1654, 
1656,  1912,  1977,  1983,  2093  and  following;  2123,  2204  and 
following.) 

1979.  The  grantor  of  the  annuity  cannot  get  rid  of  his  obliga- 
tion to  pay  the  annuity  by  ofPering  to  repay  the  purchase-money, 
and  to  release  the  grantee  from  any  obligation  to  repay  any  instal- 
ments already  received.  He  is  bound  to  pay  the  annuity  during 
the  life  of  the  person  or  persons  for  whose  lives  the  annuity  was 
granted,  however  long  they  may  live,  and  however  onerous  the 
payment  of  the  annuity  may  have  become.  (C.  530,  1911,  1912, 
2263.) 

1980.  The  annuity  accrues  to  the  grantee  from  day  to  day 
according  to  the  number  of  days  he  has  lived.  If,  however,  it  is 
agreed  that  the  annuity  shall  be  paid  in  advance,  then  any  instal- 
ment which  ought  to  be  paid  belongs  to  the  grantee  as  from  the 
day  on  which  it  should  have  been  paid.     (C.  584,  586,  1571.) 

1981.  The  parties  cannot  stipulate  that  the  annuity  should  not 
be  liable  to  be  attached  under  a  writ  of  execution  unless  it  was 
granted  gratuitously. 

1982.  An  annuity  does  not  cease  to  become  payable  by  the 
ci\Tl  death  of  the  grantee ;  payment  thereof  must  be  continued 
during  his  natural  life  (w). 

1983.  The  grantee  of  an  annuity  cannot  demand  payment  of 
the  instalments  except  by  proving  he  is  alive,  or  that  the  person 
for  whose  life  it  was  granted  is  alive.     (C.  1315.) 

(t)  The  commentators  explain  that  if  the  contract  were  rescinded  the  grantee 
would  get  back  his  money  and  have  also  received  payment  of  some  instalment  of  the 
annuity. 

(m)  Repealed  by  implication  by  the  abolition  of  civil  death  by  the  Law  of 
3l8t  May,  1854. 


OF  AGENCY.  367 

Title    XIII. 

OF  AGENCY. 


Chapter  I. 
Of  the  Nature  and  Form  of  an  Authority. 

1984.  An  authority  or  power  of  attorney  is  the  act  in  law 
whereby  one  person  gives  another  the  right  to  do  something  for 
him  and  in  his  (the  principal's)  name.  A  contract  of  agency  is 
concluded  by  the  agent's  acceptance.  (C.  1108  and  following; 
1131,  1582,  1589,  1998,  1999;  Co.  91  and  following.) 

1985.  The  authority  may  be  given  either  by  a  document  drawn 
up  by  a  notary,  or  by  a  document  signed  by  the  party  giving  it, 
or  even  by  a  letter.  Authority  may  even  be  given  verbally ;  but 
oral  evidence  is  only  admissible  in  accordance  with  what  is  laid 
down  in  the  title,  "  As  to  Contracts,  and  of  Obligations  resulting 
from  Agreements  Generally."  The  acceptance  of  the  agency  may 
only  be  implied  and  be  a  matter  of  inference  from  the  fact  that  it 
has  been  carried  out  by  the  agent  (x).  (C.  1341  and  following; 
1347,  1353,  1356,  1372,  1385,  1984,  1991,  1992.) 

1986.  Agency  is  gratuitous,  unless  there  is  some  agreement  to 
the  contrary.     (C.  1992.) 

1987.  The  authority  is  a  particular  authority  when  it  relates 
only  to  a  particular  business,  or  to  certain  affairs,  or  it  is  a  universal 
authority  when  it  applies  to  all  the  principal's  affairs. 

1988.  An  authoiity  given  in  general  terms  only  includes  acts 
of  management.  If  it  is  desired  to  sell  or  mortgage,  or  do  any 
other  act  of  ownership,  express  authority  must  be  given.  (C.  1319, 
1912,  1985,  1987,  1989,  1998;  Co.  221,  222.) 

1989.  An  agent  can  do  nothing  outside  what  is  stated  in  his 
authority.  An  authority  to  effect  a  compromise  does  not  include 
an  authority  to  refer  the  matter  to  arbitration.  (C.  1985,  1997, 
1998 ;  Pr.  83,  352,  1004.) 


{x)  Laurent  says  that  this  Article  does  not  exclude  the  authority  as  well  as  the 
acceptance  being  given  by  implication.  He  says  that  this  Article  only  affects  the 
method  of  proof  of  the  authority  ;  hut  it  must  be  confessed  that,  if  so,  the  Article  is 
not  happily  drawn.  The  Courts  also  seem  to  take  the  same  view  of  the  Ajticle. 
(See  Laurent,  Vol.  XXVII.  para.  380.) 
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1990.  Women  and  emancipated  minors  may  be  chosen  as 
agents ;  but  the  right  of  action  of  the  principal  against  an  agent 
who  is  a  minor  is  governed  by  the  general  rules  laid  down  as  to 
obligations  of  minors ;  and  his  right  of  action  against  a  married 
woman  who  has  acted  as  his  agent  without  having  obtained  her 
husband's  authority  is  subject  to  the  rules  laid  down  in  the  title, 
"  Concerning  Man-iage,  and  the  Respective  Rights  of  Husband 
and  Wife"(//).  (C.  481  and  following;  1124  and  following; 
1305  and  following;  1312,  1420,  1426.) 

Chapter  II. 
Of  the  Duties  and  Liabilities  of  the  Agent. 

1991.  The  agent  is  bound  to  perform  the  work  of  the  agency  as 
long  as  he  remains  agent,  and  he  is  liable  for  any  damages  and 
interest  resulting  from  non-performance.  He  is,  moreover,  bound 
to  complete  any  undertaking  which  he  had  commenced  at  the  date 
of  the  principal's  death  if  there  is  any  danger  in  delay  (s). 
(C.  1372  and  foUowing;  1984,  1985,  1992.) 

1992.  An  agent  is  not  only  liable  for  fraud  in  matters  relating 
to  the  agency,  but  also  for  negligence.  But  so  high  a  standard  of 
care  is  not  required  from  an  agent  who  acts  gratuitously  as  from 
the  agent  who  is  paid.     (C.  1374,  1382,  1991.) 

1993.  Every  agent  is  bound  to  render  an  account  of  his  agency 
and  to  account  to  the  principal  for  every  thing  he  has  received 
owing  to  his  being  agent,  even  though  that  which  he  received  was 

(y)  Laurent  points  out  that  the  Code  does  not  lay  down  whether  the  principal 
must  be  a  person  having  full  civil  rights  and  able  to  contract.  He  says  it  is 
obvious  that  in  certain  matters  a  married  woman  may  be  a  principal.  It  depends 
to  a  great  extent  on  the  maiTJage  contract  to  what  extent  she  can  contract,  and  the 
same  rule  applies  to  minors.  As  to  being  agent,  he  says  it  is  obvious  that  in  spite 
of  the  apparent  wording  of  this  Article  unemancipated  minors  may  be  agents, 
and  explains  the  fact  that  they  are  not  mentioned  by  saying  that  the  law  assumed 
that  unemancipated  minors  and  interdicted  persons  would  not  accept  an  agency, 
because  they  are  incapable  of  being  parties  to  a  contract,  having  to  act  by  their 
guardians  in  every  civil  matter,  while  emancipated  minors  and  married  women 
respectively  have  only  to  be  "  assisted  "  and  "  authorized  "  when  making  a  con- 
tract, and  are  themselves  parties  to  the  contract.  (See  Laurent,  Vol.  XXVIl. 
paras.  395 — 399.)  The  explanation  of  the  wording  of  the  Article  does  not  appear 
very  satisfactory,  but  there  is  no  doubt  in  fact  that  children  and  interdicted  persons 
may  by  French  law  act  as  agents,  as  they  can  under  English  law.  (See  Blackwood 
Wright,  Principal  and  Agent,  2nd  Edit.  p.  14.) 

(z)  The  agent  is  only  liable  so  long  as  the  agency  subsists.  Both  he  and  the 
principal  may  bring  it  to  an  end  at  any  time.  (See  Art.  2003 ;  and  also  Laurent, 
XXVII .  para.  467.) 
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not  due  to  the  principal  (<?).  (C.  1992;  Pr.  527  and  following; 
533.) 

1994.  The  agent  is  responsible  for  any  sub-agent  whom  he  has 
appointed  to  carry  out  the  agency  (1)  when  he  had  no  authority 
to  appoint  a  sub- agent,  (2)  when  he  has  been  given  authority  to 
appoint  a  sub-agent  generally,  and  no  special  person  has  been 
pointed  out,  and  he  has  chosen  a  sub -agent  who  was  notoriously 
incapable  or  insolvent.  The  principal  has  in  all  cases  a  direct  right 
of  action  against  the  sub-agent  appointed  by  the  agent.    (C.  1384.) 

1995.  When  several  attornies  or  agents  are  appointed  by  the 
same  document  they  are  not  jointly  liable  unless  it  is  so  stated 
therein.     (C.  1200,  1202,  1222,  1382.) 

1996.  An  agent  is  liable  to  pay  interest  to  the  principal  on  any 
sums  which  he  has  used  for  his  own  benefit  as  from  the  day  he  so 
employed  them,  and  on  any  balance  remaining  in  his  hands  after 
he  has  been  formally  required  to  hand  it  over  (b).    (C.  1139,  2277.) 

1997.  An  agent  who  has  contracted  as  such  and  has  given  the 
party  with  whom  he  has  contracted  sufficient  notice  of  the  extent 
of  his  authority  is  not  liable  by  way  of  warranty  for  anything  that 
is  done  outside  such  authority,  unless  he  has  agreed  to  be  per- 
sonaUy  Kable  (c).     (C.  1989,  1998.) 

Chapter  III. 

Of  the  Liabilities  and  Duties  of  the  Principal. 

•  1998.  The  principal  is  bound  to  carry  out  any  contract  his 
agent  has  made  within  his  authority.  He  is  not  liable  for  what 
the  agent  may  have  done  outside  his  authority  until  he  has  either 
ratified  it  expressly  or  by  implication.  (C.  1338,  "1984,  1989, 
1994,  1999.) 

1999.  The  principal  must  indemnify  the  agent  for  any  advances 
and  expenses  which  he  has  been  put  to  in  carrying  out  the  agency. 

(a)  The  Court  of  Cassation  held  that  a  cashier  was  not  bound  to  account  to  his 
employer  for  a  sum  overpaid  by  him  by  mistake,  because  the  third  party  had  no 
intention  of  paying  the  principal  the  surplus.  The  money  should  therefore  be 
treated  just  as  if  it  had  been  found  in  the  street  and  the  cashier  was  the  finder. 
(S.  (1868),  I.  432.)  The  account  of  the  agent  must  include  every  direct  and  indirect 
profit  made  by  him.  The  agent  should  account  not  only  for  what  he  has  actually 
received,  but  what  he  should  have  received  but  for  his  negligence.  (Laurent, 
Vol.  XXVII.  para.  503.) 

(b)  It  is  not  necessary  that  the  summons  should  come  from  the  Court.  (Bourges, 
13th  April,  1840  (S.  (1840),  II.  527).) 

(c)  He  is  also  not  liable  if,  acting  as  agent  to  the  third  party's  knowledge,  he 
keeps  within  his  authority  ;  but  he  is  liable  to  the  third  party  if  he  did  not  inform 
him  that  he  was  acting  as  agent.     (Laurent,  Vol.  XXVIII.  paras.  43,  76.) 
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The  principal  must  pay  the  agent  his  remuneration  if  he  agreed 
to  pay  him.  If  the  agent  has  not  been  guilty  of  negligence, 
the  principal  cannot  get  out  of  the  obligation  of  indemnify- 
ing and  paying  the  agent  even  though  the  business  did  not 
succeed,  nor  can  he  reduce  the  amount  he  has  to  pay  in  respect  of 
expenses  and  advances  on  the  ground  that  they  might  have  been 
less.  (C.  1131,  li;33,  1372,  1375,  1589,  1984,  1997,  1998,  2002, 
2003 ;  Co.  32.) 

2000.  The  principal  is  liable  to  indemnify  the  agent  for  any 
losses  incurred  in  the  agency  which  were  brought  about  without 
any  carelessness  on  his  part  (c). 

2001.  The  principal  must  also  pay  interest  on  any  advances 
made  by  the  agent  as  from  the  day  that  they  are  proved  to  have 
been  made.     (C.  1570,  1996,  2277.) 

2002.  When  several  persons  have  appointed  a  person  their 
agent  in  reference  to  a  matter  in  which  they  are  all  interested, 
each  of  the  principals  is  jointly  liable  to  the  agent  in  respect  of 
all  the  consequences  of  the  agency.  (C.  1200  and  following, 
1999.) 

Chapter  IV. 
Of  the  Various  Ways  in  which  the  Agency  Terminates. 

2003.  The  agency  comes  to  an  end  (1)  by  the  principal  revoking 
his  authority ;  (2)  by  the  agent  resigning  the  agency ;  (3)  by 
either  the  principal's  or  the  agent's  natural  or  civil  death  ;  (4)  by 
either  being  interdicted  or  becoming  insolvent.  (C.  501,  1991 ; 
Co.  437  and  following.) 

2004.  The  principal  may  revoke  his  authority  at  his  pleasure, 
and  compel  the  agent  to  hand  over  to  him,  if  necessary,  the  written 
and  signed  docimient  constituting  such  authority,  or  the  original 
of  the  power  of  attorney  if  the  notary  diew  it  up  and  did  not  keep 
a  record  thereof,  or  the  copy  in  executory  form  (d)  if  the  notary 
has  kept  a  record  thereof.     (C.  2006.) 

2005.  A  revocation  of  authority,  which  has  been  only  com- 
municated to  the  agent,  cannot  be  set  up  against  third  parties  who 
have  acted  in  ignorance  of  the  revocation,  but  the  principal  has  his 
right  of  action  over  against  the  agent.     (C.  1165.) 

(e)  Under  this  Article  actions  for  damag'es  for  personal  injuries  are  brought. 
(Laurent,  Vol.  XXVIII.  para.  32.) 

{d)  See  note  to  Art.  2213  as  to  the  effect  of  a  document  being  iu  "executory 
form." 
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2006.  The  appointment  of  a  new  agent  for  the  same  matter 
has  the  effect  of  revoking  the  authority  of  the  first  agent  as  from 
the  day  that  sueh  appointment  has  been  communicated  to  him. 
(C.  2003  and  foUowing;  Pr.  75.) 

2007.  An  agent  may  resign  his  agency  by  giving  his  principal 
notice  thereof.  If,  however,  the  resignation  causes  the  principal 
damage,  the  agent  must  indemnify  him,  unless  the  agent  happens 
to  be  unable  to  continue  the  agency  without  suffering  considerable 
loss.     (C.  1372  and  foUowing  ;  1382,  1991.) 

2008.  If  the  agent  does  not  know  of  his  principal's  death,  or  of 
any  other  cause  terminating  the  agency,  then  what  he  does  in 
ignorance  that  his  authority  has  terminated  is  valid.  (C.  1991, 
2009,  2244,  2247.) 

2009.  In  the  above-mentioned  cases  any  contract  entered  into 
or  anything  done  by  the  agent  with  third  parties  who  acted  in 
good  faith  is  binding  (e).     (0.  2268.) 

2010.  If  the  agent  should  die,  then  his  heirs  must  give  the 
principal  notice  of  his  death,  and  meanwhile  take  such  steps  as 
may  be  necessary  in  the  principal's  interest.     (C.  1373.) 
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Chapter  I. 
Of  the  Nature  and  Extent  of  Suretyship. 

2011.  The  person  who  becomes  surety  for  the  performance  of 
an  obligation  binds  himself,  as  respects  the  person  to  whom  the 
obligation  is  due,  to  fulfil  the  obligation  if  the  person  owing  the 
obligation  does  not  fulfil  his  obligation.  (C.  1102,  1105,  1325, 
2015,  2025  and  following  ;  2037,  2040  and  following.) 

2012.  A  person  can  only  be  security  when  the  obligation  is  a 
lawful  one.  But  a  person  may  be  a  surety,  though  the  obligation 
may  be  liable  to  rescission  on  grounds  purely  personal  to  the  person 
purporting  to  be  bound ;  as,  for  example,  where  the  obligation  is 
liable  to  rescission  owing  to  the  principal  debtor  being  a  minor. 
(C.  1129,  1130,  1133,  1134,  2036.) 

((?)  The  onus  lies  on  the  third  party  of  showing  that  he  acted  in  good  faith. 
(Laurent,  Vol.  XXVIII.  para.  113.) 
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2013.  The  surety  cannot  be  security  for  an  amount  beyond  that 
due  by  the  principal  debtor,  nor  can  the  conditions  of  the  surety 
bond  be  more  stringent  than  those  by  which  the  debtor  is  bound. 
The  surety  may  be  security  for  only  portion  of  the  debt  owed  by 
the  principal  debtor,  and  the  conditions  of  the  surety  bond  may  be 
less  onerous  than  the  conditions  by  which  the  debtor  is  bound. 
The  fact  that  the  security  bond  is  for  a  larger  amount  than  the 
debt,  or  that  the  security  bond  is  more  onerous,  does  not  make 
them  respectively  void,  but  the  Court  will  limit  the  liability  to 
that  of  the  principal  debtor  (/).     (C.  2015.) 

2014.  A  person  may  be  security  for  another  without  being 
authorized  by  him  to  act  as  such,  and  even  without  the  principal 
debtor's  knowledge.  One  may  also  act  as  security  not  only  for  the 
principal  debtor,  but  also  for  his  surety.     (C.  1120  and  following.) 

2015.  Suretyship  cannot  be  a  matter  of  implication.  The 
suretyship  must  be  express,  and  cannot  be  extended  to  matters  not 
mentioned  in  the  contract  (g).     (C.  1202,  1353,  1834.) 

2016.  A  surety  bond  which  contains  no  limitation  as  to  amount, 
and  which  is  given  for  the  payment  of  the  principal  sum  by  the 
debtor,  includes  all  the  accessories  of  the  debt,  such  as  the  costs  of 
making  the  first  formal  demand  for  payment,  and  also  of  the 
dcQiands  made  after  the  surety  has  been  given  notice  that  the 
principal  debtor  has  not  paid  (h).     (0.  1740,  2025.) 
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(/)  Although  the  words  "  debt "  and  "  debtor  "  are  used  in  the  Article,  it  must  be 
remembered  that  these  words  do  not  apply  merely  to  a  money  debt,  but  to  anything 
which  the  principal  contracting  party  has  undertaken  to  do  or  not  to  do. 

(y)  It  is  not  necessary  that  the  acceptance  of  the  suretyship  should  be  express ;  it 
may  be  tacit.  Thus,  a  merchant  was  held  responsible  as  surety  who  had  written  to 
his  bankers,  stating  that  if  they  advanced  money  to  a  person  mentioned  in  his  letter 
he  would  be  personally  responsible,  though  the  banker  advanced  the  money  in 
question  without  replying  to  the  letter.  (Cass.  28th  Aug.  1872;  D.  J.  (1872),  I. 
396.) 

(A)  This  means  that  if  the  surety  has  gone  surety  for  payment  by  the  debtor,  and 
the  surety  bond  does  not  state  he  has  goue  surety  for  a  definite  sum,  he  is  liable  for 
the  repayment  of  such  !<um  and  the  interest  thereon  and  all  costs  of  recovering  it. 
Thus,  if  the  surety  bond  states  that  the  surety  goes  surety  for  payment  of  a 
debt  of  25,000  francs,  and  says  nothing  as  to  interest,  he  is  not  liable  for  interest. 
But  a  person  going  surety  that  a  tenant  would  pay  his  rent  during  the  currency 
of  the  lease  was  held  liable  on  his  bond  when  the  landlord  allowed  the  tenant  to 
continue  his  tenancy.  The  law  requires  the  creditor  to  give  the  surety  notice  of 
the  failure  of  his  first  application  to  the  principal  debtor,  so  that  the  surety  may,  by 
paying  the  amount,  relieve  himself  from  all  further  costs  that  may  be  incurred  in 
attempting  to  recover  the  amount.  (See  Laurent,  Vol.  XXVIII.  para.  171.)  The 
note  (/),  as  to  the  word  "  debtor  "  including  a  person  who  has  "  to  do"  something, 
applies  here  also,  and  the  principle  of  this  Article  applies  equally  to  a  building 
contract  where  a  person  goes  security  that  a  builder  will  finish  a  house. 
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2017.  A  bond  of  suretyship  binds  the  burety's  heirs,  but  they 
cannot  be  imprisoned  even  when  the  surety  bond  was  such  that 
the  surety  could  be  imprisoned  (?'). 

2018.  A  debtor  who  is  bound  to  find  a  surety  must  produce  a 
surety  able  to  contract,  and  who  has  sufficient  property  to  be 
responsible  for  the  fulfilment  of  the  obligation,  and  who  resides 
within  the  jurisdiction  of  the  Court  of  Appeal  in  whose  district  a 
surety  is  required.     (C.  2040 ;  Pr.  507  and  following.) 

2019.  In  deciding  whether  a  surety  is  sufficient,  regard  must 
only  be  had  to  his  landed  property :  unless  the  matter  in  dispute  is 
a  commercial  one  or  the  liability  is  a  small  one.  Properties,  the 
title  to  which  is  in  dispute,  or  which  would  be  difficult  to  realize 
owing  to  their  being  situated  at  a  distance,  shall  not  be  taken 
into  consideration  for  this  purpose. 

2020.  When  the  surety  accepted  by  the  creditor  or  accepted 
by  the  Court  subsequently  becomes  insolvent,  the  creditor  is  entitled 
to  have  another  surety  found.  The  only  exception  to  this  rule  is 
when  a  person  has  become  surety  under  a  contract  by  which  the 
creditor  required  that  a  particular  person  should  be  surety. 

Chapter  II. 

Of  the  Effect  of  the  Surety  Bond. 

Section  1. 

Of  the  Effect  of  the  Surety  Bond  as  between  the  Creditor  and  the 

Surety. 

2021.  The  surety  is  only  bound  to  pay  the  creditor  when  the 
debtor  is  unable  to  pay,  and  the  debtor's  goods  must  be  taken  in 
execution  and  realized  before  proceedings  are  taken  against  the 
surety,  unless  the  surety  has  either  given  up  his  right  to  have  the 
property  of  the  principal  debtor  first  seized,  or  he  has  bound  him- 
self to  pay  the  debt  jointly  with  the  principal  debtor.  In  this 
latter  case  the  surety's  rights  are  governed  by  the  principles  laid 
down  as  to  joint  debts  (k).     (C.  2042.) 

2022.  The  creditor  is  not  bound  to  levy  execution  upon  and 
sell  the  principal  debtor's  property  except  when  he  has  been 
required  to  do  so  by  the  surety,  and  the  surety  has  insisted  upon 

(i)  The  exception  in  the  last  part  of  the  Article  no  longer  applies,  as  imprisonment 
for  debt  was  abolished  by  the  Law  of  the  22nd  July,  1867. 

[k)  The  surety  is  not  bound  to  insist  upon  the  debtor's  being  sold  up  first ;  but  if 
he  does  not  do  so  he  must  pay  himself  if  the  debtor  refuses  to  pay.  (J.  A.  Rogron, 
Code  Civil,  20th  ed.,  notes  to  this  Article.) 
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his  doing  so  as  soon  as  the  creditors  took  the  first  proceedings 
against  himself  (/). 

2023.  A  surety  who  insists  upon  the  property  of  the  principal 
debtor  being  first  seized  and  sold  must  point  out  the  principal 
debtor's  property  to  the  creditor  and  advance  enough  money  for 
the  levy  and  sale.  It  is  not  sufficient  for  the  surety  to  point  out 
property  belonging  to  the  principal  debtor  which  is  situated  outside 
the  district  of  the  Court  of  Appeal  of  the  place  where  payment  has 
to  be  made,  or  property  the  ownership  of  which  is  in  dispute,  or 
property  mortgaged  to  secure  the  debt  and  which  is  no  longer  in 
the  principal  debtor's  possession  (w).     (C.  2019,  2024,  2170.) 

2024.  When  the  surety  has  pointed  out  to  the  creditor  for 
seizure  property  (which  he  was  justified  under  the  last  Article  in 
pointing  out  to  him  for  that  purpose)  and  has  provided  the  neces- 
sary money  for  levying  execution,  the  creditor  is  responsible,  as 
between  himself  and  the  surety,  up  to  the  value  of  the  property  so 
pointed  out  to  him,  if  the  debtor  turns  out  to  be  insolvent  owing 
to  proceedings  not  being  taken. 

2025.  When  several  persons  have  become  sureties  of  the  same 
principal  debtor  in  respect  of  the  same  debt,  they  are  each  liable  to 
pay  the  whole  debt  (n).     (C.  1200  and  foUowing;  2011, 2016,2033.) 

2026.  Each  one  of  such  sureties  has  a  right,  unless  he  has 
renounced  his  right  to  have  the  liability  severed,  to  require  the 
creditor  before  proceeding  further  to  sever  his  action  and  bring  it 
against  each  surety  for  his  share  and  part  in  the  debt.  The  surety 
who  has  the  action  so  severed  is  liable  for  his  proportional  share  of 
the  liability  of  any  other  surety  who  was  insolvent  at  the  time 
when  the  action  was  so  severed ;  but  he  is  not  liable  in  respect  of 
the  share  of  any  surety  who  has  become  insolvent  since  (o). 

(l)  I.e.,  the  surety  cannot  first  try  a  question  as  to  the  extent  of  his  liability  on 
the  bond  and  then  insist  upon  the  creditor  proceeding  to  levy  upon  the  principal 
debtor  before  requiring  payment  for  himself,  or  raise  this  right  on  appeal.  (Cass. 
27th  Jan.  1835  ;  S.  (1835),  I.  774.) 

(»w)  The  general  principle  being  that  the  creditor  cannot  be  forced,  in  order  to 
obtain  payment,  to  levy  execution  and  sell  a  property  which  would  involve  his  taking 
a  considerable  journey,  nor  can  he  be  forced  to  commence  an  action  to  establish  the 
principal  debtor's  title,  nor  yet  be  asked  to  wait  until  the  debtor's  title  is  proved  to 
property  which  is  in  dispute. 

(w)  This  is  an  exception  to  the  ordinary  principle  of  French  law.  (See  notes  to 
Arts.  1197  and  2206.)     The  general  principle  will  be  found  in  Art.  1200. 

(o)  The  principle  of  French  law  is  that  when  there  are  several  principal  debtors 
who  are  bound  to  pay  a  debt,  each  of  them  is  primd  fac'xe  only  liable  for  his  share, 
unless  he  has  expressly  bound  himself  to  be  jointly  liable.  (Art.  1197.)  Therefore 
a  creditor  who  has  several  joint  debtors  can  only  sue  each  in  respect  of  his  share. 
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2027.  If  the  creditor  has  himself,  of  his  own  accord,  severed 
his  action,  he  is  bound  thereby,  and  cannot  bring  another  action 
for  the  whole  debt,  although  some  of  the  sureties  were  insolvent 
before  he  did  so.     (C.  1210.) 

Section  2. 

Of  the  Effects  of  becoming  Surety  as  between  the  Principal  Debtor 
and  the  Surety. 

2028.  A  surety,  who  has  paid  (j9),  has  a  right  of  indemnity 
over  against  the  principal  debtor,  whether  he  became  surety  with 
or  without  the  knowledge  of  the  principal  debtor.  Such  right  of 
indemnity  exists,  both  in  respect  of  the  principal,  the  interest,  and 
the  costs.  The  surety's  right  to  costs  is  only  for  the  costs  incurred 
after  he  has  given  the  principal  debtor  notice  of  the  fact  that  the 
creditor  has  taken  proceedings  against  him.  The  surety  is  also 
entitled  to  an  indemnity  in  respect  of  damages  and  interest,  if 
any  {q).     (C.  123b,  1251.) 

2029.  A  surety  who  has  paid  the  debt  is  subrogated  to  all  such 
rights  as  the  creditor  had  against  the  principal  debtor.  (C.  1215 
and  following.) 

2030.  When  several  persons  owe  a  debt  jointly,  any  person 
who  has  been  surety  for  them  all  has  a  right,  as  against  each  of 
them,  to  recover  all  that  he  has  paid.     (C.  1251,  2023.) 

2031.  A  surety,  who  has  paid  the  debt  first,  has  no  right  over 
against  the  principal  debtor  who  has  paid  the  debts  a  second 
time,  if  he  has  not  given  notice  to  the  principal  debtor  of  the  fact 
that  he  has  paid.  He  has,  however,  a  right  to  enforce  repayment 
thereof  against  the  creditor.  When  the  surety  has  paid  the  debt 
without  legal  proceedings  having  been  instituted,  and  without" 
giving  notice  to  the  principal  debtor,  he  has  no  right  of  indem- 
nity against  the  principal  debtor  if  the  said  principal  debtor  could 

(See  Art.  1202.)     The  principle  does  not  apply  as  between  co-sureties,  unless  they 

specially  plead  the  right  to  have  the  debt  so  severed.     (See  Laurent,  Vol.  XXVIII. 

para.  219.)     Rogron,  20th  ed.,  in  his  note  to  this  Article,   points  out  that  the  * 

moment  a  surety  has  made  the  creditor  sever  his  action,  he  is  only  bound  in  respect 

of  his  share  (unless  any  of  the  other  sureties  are  then  insolvent)  and  has  nothing  to 

do  with  the  remainder  of  the  debt,  so  that  if  either  the  debtor  or  the  other  co-sureties 

afterwards  become  insolvent,  there  is  no  right  of  action  against  him  except  for  his 

share. 

(jo)  It  must  be  remembered  here  as  elsewhere  that  the  word  "paid"  is  used 
technically  of  having  fulfilled  the  obligation,  which  may  be  one  having  nothing  to 
do  with  a  money  payment.     (See  Laurent,  Vol.  XXVIII.  para.  237.) 

(})  Interest  runs  as  against  the  principal  debtor  by  operation  of  law  from  the 
time  that  the  surety  Las  paid  the  debt.  (See  the  decision  of  the  Court  of  Caen, 
4th  July,  1842  ;  S.  (1842),  II.  247.) 
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have  proved  that,  at  the  date  when  such  payment  was  made,  the 
debt  was  extinguished.  He  has,  however,  a  right  to  recover  the 
money  back  from  the  creditor.  (C.  1166,  1377  and  following; 
2028  and  following.) 

2032.  A  sm-ety  may  bring  an  action  for  an  indemnity  against 
the  principal  debtor,  even  before  paying  the  debt,  if — 

(1)  Proceediugs  are  taken   against  him  in  a  court  of   law  to 

enforce  payment ; 

(2)  The  principal  debtor  is  a  bankrupt  or  insolvent ; 

('J)  The  principal   debtor  undertook  he  should  be   discharged 
from  the  suretyship  within  a  fixed  time ; 

(4)  If  the  debt  has    become  due  by  the  time  having  run  for 

repayment ; 

(5)  And  also   at  the  end  of  ten  years,  if  the  obligation  (in 

respect  of  which  the  surety  went  security)  has  no  time 
fixed  for  its  termination,  unless  the  obligation  is  one 
which,  from  its  nature,  could  not  be  extinguished  before 
the  lapse  of  a  definite  time,  such  as,  for  example,  a 
guardianship  (r).  -(C.  1154,  1185,  1188;  Pr.  457  and 
following.) 

Section  3. 
Of  the  Rights  of  one  Surety  over  his  Co-sureties. 

2033.  When  several  people  have  gone  security  for  the  same 
principal  debtor  in  respect  of  the  same  debt,  the  surety  who  has 
paid  the  debt  has  a  right  of  indemnity  against  each  of  the  other 
sureties  in  respect  of  the  part  and  share  of  the  debt  payable  by 
them  respectively.  But  the  right  against  the  other  sureties  only 
exists  when  the  surety  has  paid  under  one  of  the  circumstances 
mentioned  in  the  last  Article  (s).     (C.  1251,  1375,  2025,  2032.) 

(r)  If  a  person  acted  as  security  for  a  guardian,  he  knew  that  a  guardian  could 
not  be  relieved  from  his  liabilities  until  the  minors  came  of  age.  Similarly,  if  he 
went  security  for  the  payment  of  an  annuity. 

(«)  Pothier,  in  discussing  on  what  principle  this  right  was  based,  puts  it  upon 
the  ground  of  equity.  Strictly  each  surety  only  intended  to  assist  the  principal 
debtor,  and  did  not  intend  to  enter  into  any  legal  relations  with  the  other  sureties. 
It  will  be  noticed  that  it  was  not  assumed  that  the  sureties  entered  into  the  same 
security  bond.  There  was  no  right  over  by  one  surety  against  another  in  Roman 
law.  It  is  not  the  payment  of  the  debt  which  gives  rise  to  this  right,  but  the 
payment  of  the  debt  under  such  circumstances  that  each  surety  had  a  right  of 
action  against  the  debtor  for  indemnity.  The  probability  under  such  circumstances 
is  that  the  creditor  would  have  brought  an  action  against  any  one  or  other,  and 
the  only  defence  they  would  have  had  was  to  force  the  creditor  to  sever  his  claim 
by  putting  Art.  2026  in  operation,  and  therefore,  to  prevent  the  necessity  of  having 
recourse  to  such  a  circuitous  procedure,  the  law  allows  a  security  to  proceed  directly 
against  the  other  siireties. 
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Chapter  III. 

Of  the  way  the  Liability  on  a  Contract  of  Suretyship 
COMES  TO  an  End. 

2034.  The  obligation  which  arises  from  a  contract  of  surety- 
ship is  extinguished  by  the  same  causes  that  extinguish  other 
obligations  {t).     (C.  1234  and  following ;  1281,  1287.) 

2035.  The  merger  of  rights  which  takes  place  between  the 
principal  debtor  and  his  surety  when  they  become  heirs  of  one 
another,  does  not  extinguish  the  creditor's  rights  against  the 
person  who  went  security  for  the  surety  (n).  (C.  1300  and  follow- 
ing; 2014.) 

2036.  A  surety  can  set  up  against  the  creditor  any  defences 
which  were  open  to  the  principal  debtor,  and  which  affect  the 
debt,  but  cannot  set  up  a  defence  which  is  purely  personal  to  the 
debtor  {x).  (C.  12:}6,  1261  and  following;  1281,  1287,  1294,  1301, 
1301,  1365,  2012,  2219,  2262,  2277  ;  Co.  620,  o4o.) 

2037.  The  surety  is  discharged  if  he  cannot  be  subrogated 
into  the  creditor's  rights,  mortgages,  and  priorities,  owing  to  the 
creditor's  own  acts  {p).  (C.  1250,  1252,  1382,  2029;  Co.  118, 
164,  162,  164.) 

2038.  The  creditor,  by  voluntarily  accepting  an  immovable  or 
any  other  thing  in  payment  of  the  debt,  discharges  the  surety, 
even  if .  the  creditor  is  forced  to  give  up  possession  thereof  after- 
wards.    (C.  1271,  1599.) 

2039-  The  mere  fact  of  the  creditor  giving  time  to  the  principal 
debtor  has  not  the  effect  of  discharging  the  surety,  but  the  surety 
thereupon  becomes  entitled  to  take  proceedings  against  the  principal 
debtor  to  make  him  pay.     (C.  2032,  4th  para.) 

(t)  Such  as  payment,  forgiveness  of  the  debt,  novation. 

(tt)  What  ^his  Article  means  is  this :  for  example,  one  brother  (A.)  is  the 
principal  debtor,  the  other  brother  (B.)  is  his  surety,  and  a  third  party  acts 
as  surety  of  the  surety  B.  The  fact  that  either  brother  dies  and  the  other  succeeds 
as  heir  to  his  rights  does  not  affect  the  creditor's  rights  against  the  thinl  party. 

(z)  See  Art.  2012,  which  shows  this  refers  to  defences  such  as  "infancy," 
"being  under  interdiction,"  "that  the  contract  was  made  by  a  married  woman 
who  had  not  her  husband's  authority  to  contract." 

{y)  Thus,  if  the  creditor  has  carelessly  neglected  to  register  a  mortgage,  whereby 
the  right  of  mortgage  is  lost,  the  surety  is  discharged,  for  the  creditor  cannot  hand 
over  to  him  the  same  security  as  he  had  himself.  The  surety  may  be  altogether 
discharged,  or  he  may  only  be  partially ;  that  depends  on  the  extent  to  which  he 
has  been  injured  by  the  creditor's  neglect.  (Laurent,  Vol.  XXVIII.  para.  306.) 
This  Article  only  applies  to  rights  which  the  creditor  had  actually  got,  not  those  he  . 
might  have  had.     (Ibid.  para.  307.)  * 
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Chapter  IV. 

Of  the  Surety  required  by  the  Common  Law  (z),  and  of  the 
Surety  required  by  the  Court. 

2040.  Whenever  a  person  is  bound  to  get  a  person  to  act  as 
surety,  either  under  common  law  or  by  an  order  of  the  Court,  the 
surety  ofPered  must  fulfil  the  conditions  required  by  Arts.  2018 
and  2019.  When  the  surety  is  one  required  by  the  Court,  he 
must  besides  be  a  person  who  can  be  arrested  {a).  (C.  IH,  120, 
123,  124,  601,  626,  711,  8U7,  1518,  1653,  2185  ;  Pr.  135, 155, 166, 
517  and  following.) 

2041.  A  person  who  cannot  find  a  surety  is  allowed  to  give 
instead  a  sufficient  pledge  as  security. 

2042.  A  person  who  acts  as  surety  in  a  matter  before  the  Court 
has  no  right  to  demand  that  the  principal  debtor's  property  should 
be  seized  and  sold.     (C.  2021,  2043.) 

2043.  A  person  who  acts  as  surety  for  a  surety  to  the  Court 
cannot  require  the  principal  debtor's  or  the  surety's  goods  to  be 
first  seized  and  sold  {b). 


Title  XV. 

OF  COMPROMISES. 


2044.  A  compromise  is  a  contract  by  which  the  parties  put  an 
end  to  a  dispute  which  has  arisen  or  prevent  a  dispute  which  is 
about  to  arise.  A  contract  of  compromise  must  be  in  writing  (c). 
(C.  888,  1134,  1341,  1357,  2048,  2049,  2u52 ;  Pr.  1005.) 

(z)  I.e.,  the  Code  itself,  as  under  Art.  601. 

(a)  The  law  .could  not  compel  a  person  to  allow  himself  to  be  arrested,  but  a 
surety  might,  under  Art.  '2060  (which  has  been  repealed,  as  is  arrest  for  debt, 
entirely,  under  the  Law  of  22nd  July,  1867),  agree  to  be  liable  to  arrest  if  he  did 
not  pay  the  debt.  The  latter  part  of  this  Article  is,  therefore,  probably  no  longer 
law. 

{b)  Because  he  can  have  no  better  rights  than  the  person  he  is  surety  for. 

(c)  The  commentators  all  agree  that  the  above  definition  is  incomplete,  and  that 
it  does  not  bring  out  the  fact  that  each  party  makes  a  concession  to  the  other.  A 
compromise  must  be  in  writing,  even  when  the  amount  in  dispute  is  under 
150  francs,  else  it  might  itself  give  rise  to  another  dispute.  This  title  of  the  Code 
was  taken  from  Domat,  and  not  from  Pothier,  who  has  written  nothing  on  com- 
promise. The  question  on  which  there  is  a  compromise  must  be  one  as  to  which 
there  is  uncertainty  as  to  the  parties'  rights.  It  is  sufficient  that  the  parties  should 
be  in  doubt,  though  the  question  of  right  may  have  been  one  which  would  have 
been  ole&r  if  they  had  been  lawyers.     (Laurent,  Vol.  XXVIII.  para.  325.) 
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2045.  To  be  entitled  to  compromise  a  matter  the  parties  must 
have  the  right  to  alienate  the  thing  the  subject-matter  of  the 
compromise.  A  guardian  cannot  compromise  for  a  minor,  or  for 
an  interdicted  person,  except  by  complying  with  Art.  467,  under 
the  title  "  Of  Minority,  of  Guardianship,  and  of  Emancipation." 
He  cannot  enter  into  a  compromise  with  a  minor  who  has  come 
of  age  with  reference  to  the  guardianship  accounts,  except  by 
complying  with  Art.  472  of  the  same  title.  Communes  and 
public  institutions  cannot  make  a  compromise  except  when  expressly 
authorized  to  do  so  by  the  President  of  the  Republic.  (C.  6,  345, 
1123  and  following;  1128,  1131,  1133,  2046,  2052;  Pr.  1003  and 
following;  Co.  487.) 

2046.  A  compromise  may  be  entered  into  with  reference  to  a 
civil  matter  arising  out  of  a  crime.  Such  a  compromise  does  not 
prevent  the  Public  Prosecutor  instituting  a  prosecution.  (C.  249  ; 
I.  cr.  1,  4.) 

2047.  The  compromise  may  have  a  clause  added  to  it  imposing 
a  penalty  on  the  party  failing  to  carry  it  out.  (C.  122H  and 
following.) 

2048.  Compromises  must  be  read  as  only  dealing  with  matters 
included  in  their  subject-matter.  A  disclaimer  contained  in  a  com- 
promise of  all  rights,  causes  of  action  or  claims  must  be  understood 
to  relate  to  the  matters  which  have  been  in  difference  between  the 
parties,  and  which  gave  rise  to  the  compromise  [d).     (C.  1163.) 

2049.  Compromises  only  affect  the  causes  of  difference  included 
therein,  whether  the  parties  have  expressed  their  intention  by 
special  or  by  general  words,  or  whether  their  intention  is  to  be 
gathered  by  necessary  implication  from  what  is  stated.  (C.  1156, 
1163,  2048.) 

2050.  When  a  person  who  has  made  a  compromise  with  regard 
to  a  right  which  belonged  to  himself  subsequently  acquires 
a  similar  right  as  claiming  under  another,  he  is  not  bound  by  his 
previous  compromise  when  dealing  with  reference  to  the  right  he 
has  so  acquired, 

205L  A  compromise  made  by  one  of  the  parties  interested  in  a 
matter  does  not  bind  the  other  interested  parties,  and  cannot  be 
set  up  against  them  as  a  defence.     (C.  1165,  2037.) 

2052.  Compromises  have,  as  between  the  parties,  the  effect  of 

(d)  Iniqaum  est  perimi  pacto  id  de  quo  cogitatum  non  eat. 
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res  judicata  (e) .  Compromises  cannot  be  impugned  on  the  ground 
of  a  mistake  in  law,  nor  on  the  ground  of  undervalue.  (C.  888, 
1110,  1118,  1131,  1350,  1351,  1356,  2044,  2048.) 

2053.  But  a  compromise  may  be  rescinded  when  there  is  a 
mistake  as  to  the  person  with  whom  it  is  made  or  as  to  the  subject- 
matter  of  the  dispute,  and  it  can  always  be  rescinded  on  the 
ground  of  either  fraud  or  \iolence.  (C.  1099,  1131,  1341  ; 
P.  400.) 

2054.  The  compromise  may  also  be  rescinded  when  it  is  based 
upon  a  juridical  act  which  is  void  or  voidable,  unless  the  parties 
state  expressly  that  in  arriving  at  the  compromise  they  dealt  on 
the  basis  that  it  was  so  (./'). 

2055.  A  compromise  based  on  documents  which,  since  the  date 
of  the  same,  have  been  admitted  to  be  forgeries  is  absolutely  void. 
(C.  1131  ;  Pr.  214  and  foUowing;  480,  9th  para.) 

2056.  A  compromise  of  an  action  which,  in  fact,  has  been 
terminated  by  a  judgment  that  has  become  res  judicata,  and  of 

{e)  The  French  is  "adjudged  finally  on  appeal,"  but  as  a  matter  is  not  res  judicata 
until  finally  decided,  it  is  unnecessary  to  insert  this. 

{/)  It  has  been  held  that  this  Article  does  not  apply  where  the  parties,  by  a 
mistake  of  law,  thought  the  document  valid,  but  only  where  they  thought  it  valid 
owing  to  a  mistake  of  fact.  (Rogron.)  A  document  which,  as  a  matter  of  public 
policy,  is  held  void  cannot  be  the  subject-matter  of  a  compromise.  (Court  of 
Cassation,  17th  January,  1881 ;  P.  (1882),  I.  378  ;  S.  (1882),  I.  160.)  Laurent, 
Vol.  XXVIII.  paras.  412 — 414,  points  out  that  the  word  "  titre  "  means  sometimes 
the  document  which  is  drawn  up  to  be  evidence  of  the  juridical  act,  and  sometimes 
the  juridical  act  itself  which  gives  rise  to  rights  and  obhgations,  viz.,  the  agreement 
or  the  testamentary  disposition.  In  Art.  2054  the  word  "  titre  "  does  not  mean  the 
writing  considered  as  a  proof.  The  law  assumes  that  the  compromise  has  been  made 
to  carry  out  a  "titre"  which  is  "nul."  One  does  not  carry  out  a  writing,  one 
carries  out  the  agreement  or  gift  evidenced  by  the  writing.  It  may  happen  that 
the  compromise  affects  both  the  juridical  act  and  the  document,  as  when  the 
question  turns  on  a  contract  or  a  document  drawn  up  by  a  notary,  such,  for 
example,  as  a  donation  or  a  will,  in  which  case  the  form  is  of  the  substance  of  the 
juridical  act,  since,  being  bad  in  form,  the  donation  and  will  are  altogether  void. 
The  word  "nul"  has  also  a  double  sense  of  void  and  voidable;  whether  the 
juridical  act  is  void  or  voidable  is  a  matter  of  indifference  here,  as  Art.  2054  applies 
in  either  case.  It  would  have  been  more  accurate  to  say  that  the  juridical  act  being 
void  involves  the  compromise  being  void,  and  that  the  fact  that  the  juridical  act 
was  voidable  made  the  compromise  voidable.  Bigot-Preameneu,  the  reporter  of 
the  commission  which  drew  up  the  Code,  says :  "When  the  juridical  act  is  void  no 
action  lies  to  have  it  carried  out.  This  is  also  true  when  the  juridical  act  is  only 
voidable,  because,  though  an  action  lies,  the  action  may  be  defeated  by  pleading 
that  the  juridical  act  is  voidable."  Therefore,  says  Laurent,  judging  by  the 
intention  of  the  legislature,  the  compromise  is  void  whether  the  juridical  act  is 
void  or  voidable,  because  there  no  longer  exists  a  doubtful  right  as  to  which  one 
may  make  a  compromise,  as  the  fact  of  the  juridical  act  being  void  or  voidable 
involves  the  rights  arising  thereout  being  void  or  voidable. 
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which  the  parties,  or  oue  of  them,  were  or  was  unaware,  is  void- 
able {(/).  If  the  judgment,  of  which  the  parties  were  unaware,  is 
still  one  open  to  appeal,  the  compromise  is  valid.    (C.  1351,  2053.) 

2057.  Wlien  the  parties  have  come  to  a  general  compromise  of 
all  matters  in  difference,  the  fact  that  there  were  documents  then 
unknown  to  them  but  which  were  subsequently  discovered  is  not  a 
ground  for  rescission,  unless  these  documents  had  been  kept  back 
by  one  of  the  parties.  But  the  compromise  is  voidable  (h)  if  there 
was  only  one  matter  in  difference,  and  it  appears  from  the  newly- 
discovered  documents  that  one  of  the  parties  had  no  legal  rights  in 
respect  thereof. 

2058.  An  error  in  arithmetic  in  a  compromise  must  be  corrected. 


Title  XVI. 

OF  AEREST, 

[Abolished  as  to  civil  matters,  commercial  matters,  and  as 
against  foreigners  by  the  Law  of  the  23rd  July,  1867  ;  but  in  force 
by  the  same  law  in  criminal  matters,  correctional  matters,  and 
matters  of  police.] 

Arts.  2059—2070. 


Repealed  as  to 
Mauritius  «nd 
Seychelles  by 
Mauritius, 
Ord.  16  of 
1869,  sect.  19. 


Title  XVII. 


OF  THE  CONTRACT  OF  PLEDGE. 


2071.  Pledge  is  a  contract  by  which  the  debtor  hands  over  a 
thing  to  his  creditor  as  security  for  his  debt  («).  (C.  1101,  1286, 
1582,  1584,  1915  and  foUowing  ;  2041,  2078.) 

2072.  The  movable  handed  over  as  security  is  called  a  pledge. 
When  the  thing  handed  over  is  an  immovable  it  is  called  an 
"  antichresis."     (0.  2073,  2085.) 


(ff)  It  is  a  disputed  question  as  to  whether  the  word  "  nul "  here  meaus  void  or 
voidable.  (Laurent,  Vol.  XXVIIl.  para.  420.)  Rogron  says  such  compromise  is 
void,  for  the  grounrl  for  compromise  no  longer  existed. 

(A)  Here  "uuUe"  is  also  held  to  mean  "voidable,"  though  Laurent  points  out 
it  would  be  more  logical  to  have  declared  such  a  compromise  void.  (Vol.  XXVIIl. 
para.  423.) 

(«)  It  has  been  pointed  out  that  under  Art.  2077  the  pledge  may  be  given  by  a 
third  party. 
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Cf.  Mauri- 
tius, Ord.  1^ 
of  1871. 
Art.  8,  and 
Ord.  15  of 
1894,  Arts. 
2  and  4. 


Chapter  I. 
Of  the  Pledge. 

2073.  A  creditor,  by  receiving  a  pledge,  acquires  the  right  to 
be  paid  out  of  the  thing  pledged  as  having  a  lien,  and  in  priority 
to  the  other  creditors  {k).     (C.  2079,  2095,  2102,  2nd  para.) 

2074.  This  lien  only  exists  when  it  is  e\'idenced  by  a  properly 
registered  document  either  drawn  up  by  a  notary  or  signed  by  the 
parties.  Such  document  must  contain  a  statement  of  what  is  due 
and  the  natm-e  and  description  of  the  things  given  in  pledge,  or  a 
schedule  must  be  annexed  of  their  quality,  weight,  and  measure. 
The  transaction  need  not  be  put  in  writing  nor  registered,  except 
where  the  value  of  the  subject-matter  exceeds  150  francs  (/). 
(C.  1317,  1325,  1341 ;  Co.  95.) 

2075.  The  right  of  lien  mentioned  in  the  last  Article  cannot 
be  given  over  incorporeal  movables,  such  as  securities  for  debts  (m), 
except  by  means  of  a  registered  document  drawn  up  by  a  notary  or 
else  signed  by  the  parties,  and  notice  thereof  must  be  given  to  the 
person  liable  on  the  security  so  given  in  pledge.  (Law,  1st  March, 
1898.)  Every  pledge  of  a  business  must  be  inscribed  in  the  public 
register  of  the  registry  of  the  commercial  court  of  the  place  where 

(k)  The  lien  is  in  the  nature  of  a  common  law  lien  which  is  lost  by  the  loss 
of  possession.  (See  Art.  2076.)  The  pledgee  thus  acquires  a  right  in  rem  over 
the  thing  pledged.  In  "  antichresis  "  he  only  acquires  a  right  to  the  produce,  which 
he  must  put  towards  paying  the  interest,  and  if  anything  is  over,  towards  repay- 
ment of  the  capital.  (Art.  2086.)  He  is  only  a  bailee,  and  has  not  the  owner- 
ship.    He  cannot  sell  the  pledge  except  by  leave  of  the  Court.     (Art.  2078.) 

(I)  This  and  the  following  Articles  were  thought  to  be  too  great  a  restraint 
on  trade,  and  therefore  Art.  2084  said  that  they  should  not  be  applicable  to  trade 
transactions.  When  the  Code  de  Conmierce  was  passed,  however,  it  only  dealt 
with  pledge  in  its  application  to  agency.  The  question  then  was  whether  other 
pledges  had  to  fulfil  the  conditions  of  Art.  2074,  or  whether  they  were  outside  it. 
The  Court  of  Cassation  held  that  negotiable  documents  pass  by  indorsement,  and 
have  not  to  comply  with  the  conditions  laid  down  in  Art.  2074  (S.  (1848),  I.  610), 
but  that  this  Article  applies  to  non -negotiable  documents.  (See  a  decision  of 
6th  July,  1820  ;  S.  (1837),  II.  175 ;  and  S.  (1843),  II.  198.) 

(w)  Security  for  debt  ("creance").  This  word  is  here  used  in  the  sense  of  a 
document  giving  a  right  to  the  person  owning  it  to  require  the  "  payment"  of  a 
movable.  The  word  includes  not  only  documents  entitling  to  a  money  payment, 
but  also  those  which  are  evidence  of  a  duty  to  perform  some  obligation  other  than 
that  of  the  handing  over  of  an  immovable.  All  securities  for  debt',  even  mort- 
gages, are  "  des  creances  mobilieres."  The  only  "  creance  immobiliere  "  is  one 
which  gives  the  creditor  the  right  to  recover  an  immovable.  It  will  be  remembered 
that  mortgages  are  movables  under  Art.  529,  and  practically  all  securities,  annuities 
and  ground  rents  issuing  out  of  land  are  all  movables.  (See  Art.  530.)  The  only 
"creance"  which  seems  to  be  an  "immeuble"  is  one  by  which  a  person  could 
recover  possession  of  land,     (See  Art.  526.) 
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the  business  is  carried  on,  otherwise  it  is  void  as   against  third 
parties.     (C.  1317,  132o,  1690,  2074.) 

2076.  This  right  of  lien  only  exists  over  the  pledge  when  the 
pledge  has  been  placed  and  has  remained  in  possession  of  a  creditor 
or  of  a  third  party  agreed  upon  by  the  parties.  (0.  128<i,  1606 
and  following;  1690,  2075.) 

2077.  The  pledge  may  be  given  by  a  third  party  on  behalf  of 
the  debtor.     (0.  1119  and  following  ;  2014,  2090.) 

2078.  The  creditor  has  no  right,  if  he  is  not  paid,  to  alienate 
the  pledge ;  but  he  has  the  right  to  apply  to  the  Court  that  the 
pledge  shall  belong  to  him  pro  tanto  (to  the  extent  that  its  value 
is  the  same  as  that  of  the  debt) .  Its  value  having  been  ascer- 
tained by  a  valuation  {n)  made  by  experts,  on  that  the  Court  may 
order  to  have  it  sold  by  auction. 

Any  clause  in  the  contract  allowing  the  creditor  to  appropriate 
the  pledge  or  to  sell  it  without  complying  with  the  formalities 
here  laid  down  is  void.     (C.  6,  1133,  2087.) 

2079.  The  debtor  remains  owner  of  the  pledge  until  he  has 
been  expropriated  of  the  thing,  which  remains  in  the  creditor's 
hands  only  as  a  deposit  for  the  purpose  of  securing  him  the  posses- 
sion of  his  Hen.     (C.  2073,  2088.) 

2080.  The  creditor  is  liable  under  the  rules  laid  down  in  the 
title  (o)  "  Of  Contracts  and  of  Obligations  arising  out  of  Agreements 
Generally  "  for  any  loss  or  damage  to  the  pledge,  resulting  from 
his  negligence.  On  his  side  the  debtor  is  liable  to  the  creditor  for 
expenses  incurred  by  him  for  the  purpose  of  preserving  the  pledge. 
(C.  1137,  1302  and  foUowing  ;  2079.) 

2081.  If  the  thing  given  as  security  by  way  of  pledge  produces 
interest,  the  creditor  must  appropriate  such  interest  in  payment  of 
any  interest  that  may  be  due  to  him.  If  no  interest  is  payable  on 
the  debt  to  secure  which  the  pledge  was  given,  then  the  interest 

(w)  Laurent  points  out  that  the  judge  is  not  bound  to  order  a  valuation  by 
experts,  as  he  may  himself  act  as  an  expert  (Vol.  XXVIII.  para.  511),  and 
suggests  that  the  last  paragraph  of  this  Article  only  applies  to  a  clause  which 
formed  part  of  an  original  contract  of  pledge.  He  says  there  is  no  objection 
to  the  pledgor  afterwards  making  such  a  contract,  for  then  he  is  not  acting  under 
compulsion.  (See  Laurent,  Vol.  XXVIII.  paras.  519—521.)  When  the  pledging 
arose  in  the  course  of  trading,  the  judge  cannot  order  a  valuation,  but  the  pledge 
must  be  sold  within  eight  days  after  notice  has  been  given  to  the  pledgor  of  such 
intended  sale.  (See  Art.  93  of  the  Code  de  Commerce ;  and  Toulouse,  27th  Jul^, 
1872  (S.  (1874),  II.  178).) 

(o)  See  Art.  1101. 
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received  from  the  security  must  be  appropriated  to  the  repayment 
of  the  capital  sum  representing  the  debt.     (C.  1254,  1907,  2075.) 

2082.  The  debtor  is  not  entitled  to  claim  back  the  pledge  until 
he  has  repaid  the  whole  debt  (both  principal  and  interest)  for 
securing  which  the  pledge  was  given,  unless  the  pledgee  makes  an 
improper  use  thereof.  If  the  debtor  owed  the  same  creditor 
another  debt  which  was  contracted  after  the  pledging  of  the  thing 
in  question,  and  such  debt  became  due  before  the  time  of  jjayment 
of  the  first,  then  the  creditor  cannot  be  compelled  to  give  up  the 
pledge  without  being  paid  both  debts  in  fuU,  even  though  the 
parties  entered  into  no  agreement  whereby  the  pledge  was  made 
security  in  respect  of  the  second  debt  {p).     (C.  1948,  2074.) 

2083.  The  pledge  itself  is  indivisible  although  the  debt  becomes 
divided  among  the  heirs  of  the  debtor  or  among  those  of  the 
creditor.  An  heir  of  the  debtor  who  has  paid  his  share  of  the 
debt  cannot  require  the  creditor  to  return  him  his  share  in  the 
pledge  so  long  as  the  debt  has  not  been  entirely  paid  off.  In 
the  same  way  any  heir  of  the  creditor  who  has  received  his  share 
of  the  debt  is  not  entitled  to  retain  the  pledge  to  the  prejudice  of 
such  of  his  co-heirs  who  have  not  been  paid.     (C.  1218,  1222.) 

2084.  The  above  provisions  do  not  apply  to  trade  transactions, 
nor  to  authorized  pawnbroking  businesses,  which  are  subject  to 
laws  and  regulations  specially  affecting  them  {q).  (Co,  95,  546 
and  following;  P.  411.) 

Chapter  II. 
Of  Antichresis. 

2085.  A  contract  of  antichresis  must  be  in  writing.  The 
creditor,  under  this  contract,  acquires  the  right  to  take  the  fruit 
and  other  produce  of  the  immovable,  on  the  condition  that  he 
appropriates  them  every  year  towards  the  payment  of  interest  on 

(;;)  It  is  doubtful  if  the  creditor  would  have  the  right  to  retain  the  pledge  as 
against  third  parties.  (See  Art.  2074.)  He  cannot  retain  it  to  secure  payment 
of  a  debt  becoming  due  after  the  debt  for  which  the  pledge  was  given  as  security. 
(Aix,  2l8t  February,  1840  (S.  (1850),  II.  570).)  Any  user  of  the  pledge  is  a 
misuser,  because  a  pledgee  has  no  right  to  use  the  pledge  at  aH.  (Laurent, 
Vol.  XXVIII.  para.  552.) 

(q)  In  order  that  a  pledge  given  in  course  of  trade  should  escape  from  the 
provisions  of  this  chapter  (Arts.  2073 — 2084),  the  Commercial  Code  must  except 
it,  if  not  expressly,  at  least  by  necessary  implication,  from  the  same.  Thus,  a 
banker  was  held  not  to  have  a  lien  on  goods  transferred  into  his  name  at  the 
custom  house,  as  the  pledging  did  not  come  within  Art.  93  of  the  Code  de  Commerce, 
and  he  had  not  complied  with  the  formalities  required  bv  Art.  2074.  (Cass, 
l7tL  May,  1847  (S.  (1847),  I.  401).) 
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the  debt  (if  any  interest  is  payable  to  him),  and  afterwards  in 
repayment  of  the  principal  (r).     (C.  2089  ;  Co.  446.) 

2086.  The  creditor  is  bound,  unless  there  is  an  agreement  to 
the  contrary,  to  pay  the  taxes  and  annual  charges  afPeoting  the 
immovable  over  which  he  has  a  right  of  antichresis.  He  is  also 
bound  to  see  to  the  immovables  being  kept  up,  and  to  do  the 
repairs  which  are  required  to  keep  the  immovable  in  order  and  are 
necessary  ;  and  can  take  out  of  the  produce  the  amount  of  any 
expenses  incurred  for  these  purposes.  If  he  does  not  do  so  he  is 
liable  in  damages  (.s).     (C.  2080,  2087.) 

2087.  The  debtor  has  no  right  to  claim  back  the  usufruct  of 
the  immovable  which  he  has  given  to  another  under  a  contract  of 
antichresis  until  he  has  paid  off  the  debt  in  full.  But  a  creditor 
who  wishes  to  get  rid  of  the  liability  mentioned  in  the  last  Article 
is  always  entitled,  unless  he  has  given  up  such  right,  to  compel 
the  debtor  to  retake  possession  of  the  usufruct  of  the  land  {t). 
(C.  2082.) 

2088.  The  mere  fact  that  the  debt  has  not  been  paid  at  the 
time  agreed  does  not  make  the  creditor  owner  of  the  immovable. 
Any  clause  in  the  agreement  contrary  to  this  Article  is  void.  But 
if  the  debtor  has  not  paid,  the  creditor  can  take  legal  measures  to 
have  him  deprived  of  the  ownership.     (C.  2078.) 

2089.  When  the  parties  have  agreed  that  the  produce  of  the 
land  shall  be  taken  in  full  satisfaction  of  all  or  a  definite  part  of 
the  interest  payable  on  the  debt,  this  agreement  must  be  carried 
out  like  any  other  agreement  not  prohibited  by  law  {u).  (C.  1289 
and  following;  1907,  1976.) 

(r)  The  contract  of  antichresis  gives  the  creditor  no  right  in  rem  over  the 
immovable  either  by  way  of  mortgage  or  lien,  and  any  other  creditor  can  levy 
execution  upon  the  land,  the  reason  for  this  being  that  otherwise  the  whole  French 
system  of  mortgage  would  be  upset.  His  right  to  the  produce  continues  until  the 
debtor  has  formal  notice  of  the  seizure.  (Rogron,  20th  Edit.  ;  see  note  to  this 
Article  ;  see  also  Laurent,  Vol.  XX VIII.  paras.  562,  563.) 

(«)  The  holder  of  an  immovable  under  a  contract  of  antichresis  must  render 
annual  accounts  of  his  receipts  and  the  debt.  (Laurent,  Vol.  XXVIII.  para.  546.) 
Laurent  points  out  that  a  debtor  is  ex  hypothesi  short  of  money,  and  therefore  the 
repairs  allowed,  and  which  are  to  be  "  utiles,"  are  not  those  which  would  tend  to 
improve  the  property.  (See  Vol.  XXVIII.  para.  650.)  Such  expenses  are  a  first 
charge  on  the  property.  The  person  in  possession  under  a  contract  of  antichresis 
is,  like  an  English  receiver,  the  agent  of  the  owner  of  the  immovable,  and  acts  as 
the  debtor's  agent  in  paying  himself.     (See  Rogron.) 

[t)  Compare  this  Article  with  Art.  2082.  Laurent  thinks  that  the  holder  of  land 
on  antichresis  is  also  bound  to  take  care  of  it  as  usufructuary,  and  is  liable  under 
Art.  618.     (See  Vol.  XXVII.  para.  552.) 

(«)  Under  old  French  law  this  agreement  was  void  as  tainted  with  usury. 
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2090.  The  provisions  containod  in  Arts.  2077  and  2083  apply 
equally  to  a  contract  of  antichresis  as  to  a  contract  of  pledge. 

2091.  None  of  the  provisions  contained  in  the  present  chapter 
aifect  any  rights  third  i»arties  may  have  in  the  property  transferred 
under  a  contract  of  antichresis.  If  a  creditor  in  possession  of  the 
land  under  such  a  contract  has  any  other  priorities  or  mortgages 
(which  are  good  in  law  and  which  have  been  kept  in  existence) 
he  has  the  right  to  exercise  such  rights  according  to  his  priority 
like  any  other  creditor  (.r).     (C.  2085,  20f^7,  2166.) 


Title  XVIII. 

OF  PRIORITIES  AND  MORTGAGES. 


Chapter  I. 
General  Provisions. 

2092.  A  person  who  contracts  in  his  own  name  binds  his 
property  whether  movable  or  immovable,  both  that  which  he  has 
and  which  he  may  hereafter  acquire,  to  carry  out  his  engage- 
ment {y).     (C.  2204,  2206  and  foUowing  ) 

2093.  The  property  of  the  debtor  is  the  security  of  all  the 
creditors  jointly ;  and  the  money  produced  by  the  sale  thereof  is 
distributed,  in  proportion  to  their  debts,  between  them  all ;  unless 
some  of  the  creditors  are  entitled  by  law  to  be  treated  on  some 
grounds  as  preference  creditors.  (C.  2092,  2218 ;  Pr.  749  and 
following.) 

2094.  The  grounds  on  which  a  person  has  a  right  by  law  to  be 
treated  as  a  preference  creditor  are,  that  he  has  a  lien  or  a 
mortgage. 


(ar)  This  Article  shoM'ti  that  the  holder  of  laud  on  a  coutract  of  antichresis  has  no 
rifi^hts  but  a  personal  one  ag'aiust  the  debtor. 

(y)  Compare  the  firat  section  of  the  Married  Women's  Property  Act,  1893,  which 
seems  to  embody  the  same  idea.  The  English  law  does  not,  however,  when  execu- 
tion has  been  levied,  call  upon  all  creditors  to  come  forward  and  put  in  their  claims, 
as  is  the  practice  tmder  French  law,  this  being  done  so  that  the  funds  which  are  the 
creditors'  security  for  their  debt  may  be  fairly  divided  between  them.  (See  next 
Article.) 
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Chapter  II. 
Of  the  Right  to  ke  Paid  as  a  Prefekence  Creditor. 

2095.  Lien  is  a  right  which  arises  out  of  the  nature  of  the 
debt,  and  entitles  the  creditor  to  be  paid  in  preference  to  other 
creditors,  and  even  before  creditors  whose  debt  is  secured  by  a 
mortgage  (s).     (C.  2103,  2106,  2109,  2166.) 

2096.  Priority  as  between  preference  creditors  depends  on  the 
different  nature  of  the  liens  (a).  (C.  2103  and  following;  2105; 
Pr.  661,  662.) 

2097.  Creditors  who  have  liens  that  rank  equally  are  paid  so 
much  in  the  pound  on  the  amount  of  their  debts  {b). 

2098.  The  lien  of  the  public  exchequer  and  the  order  in  which 
it  is  exercisable  is  regulated  by  the  laws  relating  thereto.  The 
public  treasury  cannot  obtain  a  lien  so  as  to  prejudice  rights 
already  {c)  acquired  by  thii'd  parties. 

2099.  Liens  may  exist  over  movables  and  immovables. 
(C.  2100.) 

Section  L 
Of  Priorities  over  Movables. 

2100.  These  liens  are  of  two  kinds — one  general,  and  the  other 
special  over  particular  movables. 

Para.  I. — Of  General  Liens  over  Movables. 

2101.  The  following  debts  are  paid  in  preference  out  of  the 
movables  generally,  and  rank  in  the  following  order  : — 

(I)  Costs  of  the  Court  (^). 

{z)  The  lien  is  in  the  nature  of  an  equitable  or  maritime  lien,  inasmuch  as  it  does 
not  depend  on  possession.  Liens  of  this  character  are  those  in  respect  of  funeral 
expenses  and  servants'  wages.  (Art.  2101.)  Liens  cannot  be  created  except  where 
the  law  recognizes  them.  See  Cass.  12th  December,  1831 ;  S.  (1832),  I.  275,  where 
the  Court  of  Cassation  held  that  a  person  financing  a  contractor,  and  who  has 
arranged  to  be  paid  out  of  the  money  due  to  the  contractor,  had  no  lien  on  the  sum 
payable  undpr  the  contract,  although  he  had  given  notice  of  the  agreement  to  the 
contractor's  employees.  The  Court  held  that  the  lien  of  the  workmen  who  actually 
did  the  work  was  the  only  lien  valid  in  law. 

(n)  Privilegia  non  tempore  aestimantur  sed  ex  causa. 

{b)  Privilegiatus  contra  aeque  privilegiatum  non  utitur  privilegio. 

(c)  It  was  decided  by  the  Court  of  Paris  that  the  last  sentence  of  this  Article 
referred  to  rights  acquired  by  third  parties  before  the  passing  of  the  law  which  laid 
down  when  the  public  Treasury  had  a  lien,  and  the  order  in  which  such  lien  should 
be  exercised.     This  part  of  the  Article  is  therefore  spent. 

(rf)  Costs  of  the  Court. — This  means  all  costs  that  the  creditors  have  been  put  to 

cc2 
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As  to  (4),  see 
also  Maiiri- 
tius,  Ord.  12 
of  1878,  Arts. 
12  and  171. 


(2)  Funeral  expenses  (<'). 

(3)  (Law,  30th  November,  1892,  Art.  12.)— All  debts  incurred 

in  respect  of  the  last  illness  (/),  whatever  may  have  been 
the  result,  are  paid  pro  raid  among  those  to  whom  they 
are  due. 

(4)  The  wages  of  employees  for  the  past,  and  such  wages  as  are 

due  for  the  current  year  {g) . 

(5)  Provisions  supplied  to  the  debtor  and  his  family,  viz.,  those 

supplied  during  the  last  six  months  by  retail  dealers, 
such  as  the  baker,  butcher  and  others,  and  board  supplied 
during  the  last  year  by  heads  of  boarding  schools,  and 
wholesale  merchants  (^^).  (C.  810,  1250,  2098,  2104, 
2271,  2272.) 


to  realise  and  seize  the  property  of  the  debtor  (such  property  being  the  joint  security 
of  the  creditors  for  their  various  debts).  The  principle  is  that  all  costs  to  preserve, 
liqiudate,  and  distribute  the  common  security  are  incurred  on  behalf  of  and  enure 
to  the  general  benefit  of  the  creditors,  and  have  therefore  to  be  paid  in  full  first, 
whether  there  was  an  action  or  not.     (Laurent,  Vol.  XXIX.  para.  324.) 

{e)  Funeral  Expenses. — The  amount  that  wUl  be  allowed  on  these  will  depend  on 
the  deceased's  position.  The  funeral  expenses  include  the  widow's  mourning 
inter  alia.     (Caen,  loth  July,  1846  ;  D.  (1847),  II.  177.) 

(/)  Debts  of  La^t  Illness. — Before  1892  this  sub-section  was  held  by  the  Courts 
to  refer  only  to  the  Ulness  from  which  the  debtor  died,  and  could  therefore  only 
be  applied  to  the  proceedings  taken  to  wind  up  an  insolvent  debtor's  succession, 
and  was  not  applicable  to  bankruptcy  proceedings.  In  a  bankruptcy  case  the  Court 
held,  since  there  was  no  question  of  the  expenses  of  an  illness  that  carried  off  the 
debtor,  the  doctor,  &c.  had  no  priority.  The  law  was  altered  by  the  Law  of 
the  30th  November,  1892,  whereby  it  is  provided  that  the  expenses  of  the  last 
iUuess  should  be  given  priority,  "no  matter  how  it  terminated"  ;  so  the  word 
"  last  "now  means  "  the  last  illness  before  the  death  or  bankruptcy." 

{g)  Wages  of  Employees  ("gens  de  service"). — The  decisions  of  the  Courts  are 
not  consistent,  but  in  France,  day  labourers  and  clerks  are  held  not  to  be  included. 
In  Belgium,  a  special  law  has  included  workmen  and  clerks.  (See  for  a  definition 
of  the  term  under  the  Law  of  Seychelles  and  Mauritius,  Mauritius,  Ord.  12  of 
1878,  sects.  12,  171.) 

[gg)  "  Provisions'  Supplied  during  the  last  Six  Months  .  .  .  during  the  L<ut 
I'ear." — Viz.,  the  goods  supplied  during  the  last  six  months  or  year  respectively 
which  preceded  the  death,  bankruptcy,  or  insolvency.  (Limoges,  9th  June,  1848 ; 
S.  (1843),  II.  10.)  Laurent  points  out  that  this  does  not  include  clothing  or  rent  of 
dwelling,  nor  me  Heine  nor  light  and  firing.  (Vol.  XXIX.  para.  371 .)  If  all  these 
were  included,  the  word  should  have  been  "aliment."  By  a  Law  of  the 
23rd  December,  1874,  wet  nurses  who  do  not  live  with  the  parent.s  of  the  child 
have  also  a  priority  under  this  Article.  By  a  Law  of  the  9th  April,  1898,  relating 
to  accidents  in  the  course  of  employment,  the  damages  awarded  owing  to  temporary 
incapacity,  and  also  dtbts  of  such  employees  for  the  medical  expen.ses  incurred 
owing  to  the  accident,  rank  for  priority. 
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Section  2. 

0/  Spetn'al  Liens,  i.e.,  of  Debts  which  are  to  be  paid  in  Priority/  out  of 
certain  Movables. 

2102.  The  following  are  the  debts  which  must  be  paid  iu 
priority  out  of  proceeds  of  certain  movables  : — 

(1)  The  rents  of  houses  or  farms  must  be  paid  in  priority  out  of 
the  proceeds  of  the  produce  of  the  year,  and  out  of  the 
proceeds  of  the  sale  of  everything  that  forms  part  of  the 
furniture  of  the  house  or  the  farm  let,  and  out  of  the 
money  produced  by  the  sale  of  all  that  is  used  to  work 
the  farm  ;  that  is,  provided  the  lease  is  one  drawn  up  by 
a  notary,  or  provided  that  if  it  is  one  only  signed  by  the 
parties,  the  date  thereof  is  certain  (h).  In  such  case  the 
priority  is  in  respect  of  the  rent  of  all  the  term  that  has 
run,  and  for  all  that  remains  to  run  of  the  term  (in  either 
case  the  other  creditors  are  entitled  to  relet  the  house  or 
.  farm  on  paying  the  owner  all  that  is  payable  under  the 
lease,  for  the  term  still  to  run,  and  to  get  the  benefit  of 
the  lease  whether  it  is  the  lease  of  a  house  or  of  a  farm). 
If  the  lease  has  not  been  drawn  up  before  a  notary,  or 
being  only  signed  by  the  parties,  has  no  certain  date, 
then  the  priority  exists  in  respect  of  a  year's  rent  from  the 
expiration  of  the  current  year.  The  same  priority  exists 
in  respect  of  expenses  incurred  by  the  landlord  in  making 
tenants'  repairs  and  for  any  expenses  incurred  in  carrying 
out  the  lease  (j).  But  any  sum  due  for  seeds  or  for  the 
harvesting  of  the  year  are  a  first  charge  on  the  proceeds  of 
the  sale  of  the  crop,  and  the  price  of  the  implements  is  a 
first  charge  on  the  proceeds  of  sale  of  the  implements  in 
preference  to  the  claims  of  the  landowner  in  either  case. 
The  owner  can  seize  the  movables  thao  form  part  of  the 
equipment  or  furniture  or  stock  of  his  house  or  farm  if 
they  have  been  taken  away  without  his  consent,  and  he 
keeps  his  right  of  priority  in  respect  of  the  money  pro- 

{h)  "  Date  certaine.^' — As  to  whnt  gives  a  documeut  not  drawn  up  by  a  notary 
a  certain  date,  see  Art.  1328. 

(i)  Expenses  incurred  in  carrying  out  the  Lease. — Tiius,  the  lessee  is  liable  for  any 
injiuy  to  the  buildings  comprised  in  the  lease  (see  Art.  1732),  and  is  liable  to 
rebuild  a  building  burnt  do>vu,  uule.is  he  proves  the  fire  was  not  caused  by  his 
negligence.  (Art.  1733.)  So,  the  tenant  is  bound  to  do  tenants'  repairs  (see 
Axti.  1720,  1731).  and  if  they  are  not  done  the  landlord  is  entitled  to  be  repaid 
in  priority  out  of  the  contents  of  the  farm  [i.e.,  stock,  furniture  and  cut  crops)  for 
the  expense  incurred,  and  has  the  same  priority  with  respect  to  the  contents  of  a 
house. 
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dueed  by  their  sale,  provided  he  reclaims  them,  if  they 
are  movables  (k)  which  equip  the  farm,  within  forty  days, 
and  if  they  are  part  of  the  equipment  or  furniture  of  a 
house,  within  fifteen  days. 

(2)  The  debt,  as  security  for  which  the  creditor  has  been  given 

possession  of  the  pledge,  must  be  paid  in  priority  fi-ora 
the  proceeds  of  the  pledge. 

(3)  Any  expenses  that  have  been  incurred  in  preserving  a  thing 

must  be  paid  in  priority  out  of  the  proceeds  of  the  sale 
of  the  same. 

(4)  The  vendor  of  movable  things  which  have  not  been  paid  for 

has  a  priority  in  respect  of  the  price  thereof,  so  long  as 
they  are  still  in  the  purchaser's  possession,  whether  there 
was  time  given  for  payment  or  not.  If  the  things  were 
sold  without  (/)  any  time  being  fixed  for  payment,  the 
vendor  has  a  right  to  demand  their  return  so  long  as 
they  remain  in  the  purchaser's  possession  ;  provided  that 
such  demand  is  made  within  eight  days  of  his  having 
delivered  them,  and  the  things  are  in  the  same  condition 
as  they  were  in  when  delivered.  The  priority  of  the 
unpaid  vendor  ranks  after  that  of  the  landlord  of  the 
house  or  the  farm,  unless  it  is  proved  that  the  landlord 
knew  that  the  furniture  and  other  things  which  went  to 
stock  or  furnish  the  farm  did  not  belong  to  the  tenant. 
This  Article  does  not  make  any  alteration  in  the  laws 
and  usages  of  traders  as  to  claiming  back  property. 

(5)  An  innkeeper's  bill  for  board  and  lodging  must  be  paid  first 

out  of  the  proceeds  of  the  property  of  a  traveller  which 
has  been  brought  into  his  inn. 

((>)  The  cobt  of  carriage  and  the  expenses  incideutal  thereto 
is  a  first  charge  on  the  proceeds  of  the  thing  caiTied. 

(7)  Claims  arising  out  of  acts  of  negligence  or  breach  of  trust 
committed  by  public  officials  when  in  the  exercise  of 
their  functions  must  be  paid  in  priority  out  of  any 
sum   furnished   as   security   by  them,  and   out  of   any 


{k)  "Meubles  qui  gamissent"  include  everything  on  the  farm  or  in  the  homse, 
except  things  which  cannot  be  said  to  be  '"  gamir,"  i.e.,  to  stock  and  furnish,  such 
as  money,  plate.     (Laurent,  Vol.  XXIX.  paras.  428 — }31.) 

(l)  If  no  time  has  been  fixed  for  payment  the  law  assumes  payment  should 
be  made  directly,  because  the  sale  is  considered  as  bad  if  the  purchaser  has  not 
paid  the  purchase-monej'  (Arts.  1184,  1654),  and  consequently  the  vendor  is 
entitled  to  demand  re-delivery  of  his  property.  If  the  thing  has  been  changed, 
as  from  com  to  flour,  he  cannot  re-demand  it,  as  it  is  no  longer  his.  (See 
Art.  570.) 
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interest  which  may  be  due  to  them  on  such  money  so 
deposited  as  security.  (C.  529,  d;35,  570,  1184,  1188, 
1317, 1322, 169(»,  1741,  1754,  2073,  2118  ;  Pr.  609,  626, 
661,  662,  819,  826  ;  Co.  106,  144,  550,  574,  576.) 

Paxa.  II. — Of  Liens  over  Immovables. 
2103.  The  following  persons  have  liens  over  immovables : — 

(1)  The  vendor,  in  respect  of  unpaid  purchase-money,  over 

the  immovable  sold.  If  there  are  several  successive 
sales  and  the  purchase-money  is  wholly  or  partly 
unpaid,  the  first  vendor  ranks  before  the  second,  the 
second  before  the  thii-d,  and  so  on. 

(2)  The   persons  who   have    advanced    the    money   for   the 

purchase  of  the  immovable,  provided  the  loan  is 
evidenced  by  a  document  drawn  up  before  a  notary, 
and  such  document  shows  that  the  money  was  intended 
for  that  purpose,  and  the  receipt  of  the  vendor  shows 
that  the  purchase-money  was  paid  with  the  borrowed 
money. 

(3)  Co-heirs,  over  the  immovables  belonging  to  the  succession, 

in  respect  of  the  mutual  warranty  of  title  they  receive 
from  one  another  in  respect  of  their  shares  in  the 
partition  and  in  respect  of  the  sum  due  to  equalise 
the  lots  or  the  land  that  has  to  be  given  back  to  make 
the  lots  equal. 

(4)  Architects,    contractors,    masons,    and    other    workmen 

employed  in  building,  reconstructing,  or  repairing 
buildings,  canals  or  any  other  works ;  provided  that 
an  expert  (nominated  by  the  Court  of  First  Instance 
of  the  place  in  which  the  building  operations  are 
situated)  has,  before  the  work  has  been  commenced, 
drawn  up  a  repoi-t  showing  the  condition  of  the  /ocas 
in  quo  in  reference  to  the  works  which  the  owner  says  I 
he  proposes  to  undertake,  and  that  the  work  done  has, 
within  six  months  of  its  completion,  been  passed  by  an 
expert  (who  must  also  be  a  person  appointed  by  the 
said  Court).  The  amount  for  which  this  lien  can 
exist  cannot  be  more  than  the  value  of  the  work  as 
stated  in  the  second  report,  and  may  be  reduced  to  the 
amount  by  which  the  property  has  increased  in  value 
at  the  date  of  its  sale  through  the  work  done  therein. 
(6)  Persons  who  have  lent  money  to  pay  the  workmen,  or 
indemnify  them  for  the  expenses  they  have  been  put 
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to,  have  the  same  right  or  priority,  provided  the  fact 
that  the  money  has  been  so  expended  is  evidenced  by 
a  document  drawn  up  before  a  notary,  and  that  the 
receipt  of  the  workmen  authenticating  the  payment,  is 
made  in  the  same  manner  as  has  been  required  above 
with  respect  to  persons  who  have  lent  money  to  enable 
an  immovable  to  be  purchased  (in).  (C.  57^5,  617,  883, 
1250,  l()o9,  1673,  1689,  1707,  1792,  1798,2011,2095, 
2108,2110,2134,2175,2270.) 

Para.  Ill, — Liens  which  exist  over  both  Movables  and 
Immovables. 

2104.  The  debts  which  give  rise  to  a  lien  over  both  movables 
and  immovables  are  those  set  out  in  Art.  2101. 

2105.  When  there  are  no  movables,  then  the  debts  which  are 
mentioned  in  the  last  Article  as  giving  rise  to  a  lien  are  paid  out 
of  the  sale  price  of  the  immovables  in  competition  with  the  creditors 
who  have  debts  having  liens  over  the  immovables.  These  debts 
rank  for  payment  in  the  following  order : — 

(1)  The  law  costs  and  other  debts  set  out  in  Art.  2101. 

(2)  The  debts  mentioned  in  Art.  2103. 

Section  4. 
Sow  Liens  are  kept  alive. 

2106.  As  against  creditors,  liens  on  immovables  are  not 
effective  until  they  are  made  public  by  being  transcribed  in  the 
registers  of  the  conservator  of  mortgages  in  the  manner  provided 

(;/i)  (1)  The  Court  of  Cassation  have  decided  that  the  lien  includes  interest  due 
on  the  purchase- money.     (Ist  May,  1817.) 

(2)  The  lender's  lien  is  based  on  the  principle  of  subrogation.  (See  Art.  12.50.) 
Liens  do  not  rank  in  order  of  date  ;  all  liens  of  the  same  nature  rank  equally  and 
pro  rata,  unless  the  opposite  is  provided  by  any  special  clause  of  the  Code.  (See 
Rogron,  notes  on  this  Article.) 

(3)  This  lien  was  necessary  to  give  those  taking  part  in  the  piirtition  security 
that  there  s-hould  be  a  real  equality,  and  that  no  one  was  put  off  with  land  the 
title  to  which  was  doubtful,  without  having  any  remedy  against  the  other  parties 
to  the  partition.  It  includes  a  lien  for  the  costs  of  the  partition  (See  Laurent, 
Vol.  XXX.  para.  26.) 

»  (4)  Laurent  points  out  that  io  is  only  in  respect  of  work  ordered  by  the  owner  of 
the  8<>il  that  this  lien  can  be  acquired.  [Vol.  XXX.  para.  44.)  The  lien  is  only  in 
respect  of  the  increased  value  given  to  the  immovable  as  ascertained  by  act  of  sale. 
If  the  property  has  lost  some  of  its  increased  value  by  the  works  not  being  kept  up, 
then  pro  tanto  the  priority  is  reduced.  {Ibid.  para.  54.)  The  lien  is  restricted  in 
this  manner  that  other  creditors  with  liens  should  not  be  ousted  out  of  their  security 
by  building  operations  they  had  no  reason  to  expect  and  could  not  prevent.  (See 
Rogron,  2083,  notes  to  this  sub-section.)  Laurent  points  out  it  includes  all  sorts 
of  building  operations,  whether  of  building,  reconstracting,  or  repairing.  {Ibid. 
para.  43.) 
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by  law,  and  take  eflFeot  as  from  the  date  of  such  registration.  The  I 
only  exceptions  to  this  rule  are  those  which  follow.  (C.  2146, 
2166  and  following.)  I 

2107.  The  debts  mentioned  in  Art.  2101  do  not  require  to  be 
inscribed. 

2108.  The  vendor's  lien  is  kept  alive  by  the  conveyance  to  the 
purchaser  being  transcribed,  provided  that  it  shows  that  the  whole 
or  part  of  the  purchase-money  is  unpaid.  Therefore  the  regis- 
tration of  the  agreement  made  by  the  purchaser  operates  as  a 
registration  of  the  vendor's  lien,  and  also  of  the  lien  of  the  person 
who  supplied  the  purchaser  with  the  pui'chase-money,  and  who, 
by  such  contract,  is  subrogated  iuto  the  vendor's  rights  (//). 
Nevertheless,  the  conservator  of  mortgages  is  bound,  under  the 
penalty  of  being  liable  for  all  the  damages  to  third  parties 
damaged  by  his  omission,  to  inscribe  as  part  of  his  duties  all 
charges  which  appear  from  the  conveyance,  whether  such  debts 
are  due  to  the  vendor  or  to  the  lenders.  And  such  persons  are 
also  entitled  to  transcribe  the  deed  of  sale  if  it  has  not  been 
transcribed,  so  as  to  secure  the  inscription  of  the  amount  which  is 
still  due  to  them  in  respect  of  the  purchase-money  (o).  (C.  1654 
and  following  :  2196  and  following  ;  Pr.  716.) 

(»a)  The  lien  of  the  lender,  to  be  effective  against  thii-d  parties,  must  also  appear 
from  the  conveyance  itself.  (See  Art.  1250  and  the  decision  of  the  Court  of 
Cassation,  26th  April,  1827  ;  S.  (1827),  I.  582.) 

(o)  The  result  of  this  is  that  anyone  consulting  the  conservator  of  mortgages' 
books  in  order  to  ascertain  what  charges  there  are  on  the  property  sees  on  the 
register  of  charges  that  there  remains  so  much  purchase -money  stiU  impaid  for 
which  there  is  a  mortgage.  He  has  not  to  examine  the  conveyance  in  order  to 
see  whether  the  vendor  or  anyone  else  has  a  lien.  Indeed,  the  conservator  of 
mortgages'  books  foim  a  complete  record  of  all  the  transactions  in  connection  with 
land  of  every  person  owning  or  having  owned  land  which  can  be  set  up  against 
hoiidfide  purchasers  for  value,  except  the  law  mortgages  mentioned  in  Art.  213C. 
The  existence  of  these  without  registration  forms  the  salient  defect  in  the  system. 
It  will  be  noticed,  moreover,  that  no  time  is  fixed  within  which  the  purchaser  of 
the  unpaid  vendor  must  register  the  conveyance.  The  result  was  that  other 
persons  might  be  indu''ed  to  lend  money  on  the  property  not  knowing  it  was 
sold,  and,  though  they  registered  such  charges  under  Art.  2113,  they  were  liable 
to  be  ousted  by  the  purchaser  registering  his  conveyance,  and  the  vendor  thus 
having  a  first  charge  on  the  land  in  respect  of  his  lien.  The  Law  of  the  23rd  March, 
1855,  was  passed  to  remedy  this.  It  enacteJ  that  a  vendor  or  party  to  a  partition 
must,  if  he  wishes  to  retain  his  priority,  register  his  lien  within  forty-five  days  of 
the  sale  or  partition,  otherwise  it  will  rank  only  according  to  the  date  of  its  regis- 
tration. (See  Art.  2113.)  The  same  law  also  provides  that  no  liens,  except  law 
mortgages,  are  effective  unless  registered  ;  that  after  the  con\eyance  has  been 
registered  creditors  cannot  register  their  liens  effectively  against  the  former  owner. 
It  further  provides  that  the  vendor  or  a  person  a  party  to  a  partition  who  registers 
his  lien  under  Arts.  2108  and  2109  of  the  Code  can,  if  he  does  so  within  forty-five 
days  of  the  sale  or  partition,  make  such  lien  effective  as  aga'inst  all  liens  registered 
during  such  time. 


Seychelles, 
see  Ord.  5  of 
1904,  sect.  31, 
and  Mauri- 
tius, Ord.  36 
of  1863, 
Art.  6. 
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Of.  for 

Seychelles, 
Seychelles, 
Ord.  5  of 
1904,  sect.  31. 


2109.  Co-heirs  or  co-owners  of  a  property  which  is  partitioned 
or  sold,  keep  alive  their  lien  over  the  property  which  forms  eacli 
of  the  several  shares,  or  over  such  property  when  sold  by  the 
Court  by  public  auction  in  rtspect  (1)  of  either  the  balance  due  to 
each  for  equality  of  exchange,  or  to  be  returned,  which  is  payable 
owing  to  the  shares  not  being  equal ;  or  (2)  his  lien  on  the  money 
produced  by  the  sale  of  the  property  by  the  Court,  by  having  such 
lien  inscribed  at  the  mortgage  office  within  sixty  (p)  days  of  the 
partition,  or  of  the  date  on  which  the  property  was  sold  by  public 
auction  by  the  Court.  During  such  time  no  mortgage  can  take 
effect  over  the  said  property  to  the  prejudice  of  the  person  to 
whom  such  balance  by  way  of  equality  of  exchange  is  due,  or 
who  has  a  lien  on  the  purchase-money  (q).  (C.  466,  888,  889, 
1338,2103,2108,2113,2205.) 

2110.  Architects,  contractors,  and  masons,  or  other  workmen 
employed  in  building,  rebuilding,  or  repairing  constructions, 
canals,  or  other  works,  and  of  those  who  have  lent  money  proved 
to  have  been  used  for  such  purposes,  preserve  their  respective  liens 
by  having  inscribed  both  (1)  the  report  which  proves  the  previous 
condition  of  the  property  ;  and  (2)  the  report  approving  of  the 
works.  Such  priority  takes  effect  as  from  the  date  of  the  first 
report.     (C.  2103,  4th  para.  ;  210t>,  2113,  2146.) 

2111.  Creditors  and  legatees  who  have  required  the  property 
of  the  deceased  to  be  kept  separate  under  Art.  878  of  the  title 
"  Concerning  Successions,"  keep  their  liens  in  respect  of  their 
claims  alive  as  against  the  creditors  of  the  heirs  or  of  the  repre- 
sentatives of  the  deceased  by  having  inscription  made  of  the  same 
on  each  separate  property  within  six  months  of  the  opening  of  the 
succession.  Until  this  time  has  elapsed,  no  mortgage  can  be 
effected  by  the  heirs  or  the  representatives  of  the  deceased  in 
prejudice  to  the  rights  of  the  creditors  or  legatees  of  the  de- 
ceased (r).     (C.  878,  880  and  following ;  2146.) 

2112.  The  assignees  of  the  various  debts  above  mentioned  have 
the  same  rights  as  their  assignors,  and  can  exercise  such  rights  in 
their  place. 

(/>)  Now  reduced  to  fortj'-fiye  days  by  the  Law  of  25th  March,  1855. 

{q)  It  was  only  necessary  to  give  a  lien  over  the  sale  price  of  the  property  under 
this  Article  when  the  purchaser  was  a  co-owner,  for  if  the  purchaser  were  a  third 
party  he  is  entitled  to  his  vendor's  priority  under  the  previous  Article.  It  includes 
a  lien  in  respect  of  the  warranty  of  good  title  of  the  lots  ("pour  garantie  des 
partages").     (Cass.  2nd  April,  1839;  S.  (1839),  I.  385.) 

(r)  The  object  of  this  Article  is  to  secure  to  the  persons  haTing  claims  on  the 
deceased's  succession  priority  over  persons  claiming  through  the  deceased's  heirs. 
Thus,  if  the  deceased  had  left  a  property  worth  100,000  francs  and  debts  of  70,000, 
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2113.  Debts  (requiring  registration  in  order  to  preserve  their 
priority)  do  not,  by  the  fact  that  the  provisions  (laid  down  above 
as  requisite  to  keep  priorities  alive)  have  not  been  complied  with, 
lose  their  right  to  become  charges  on  the  land  ;  but  as  far  as  third 
parties  are  concerned  such  charges  only  date  as  from  the  date 
that  they  have  been  registered,  as  will  be  explained  below  («). 
(C.  2134,  2154.) 


Chapter  III. 

Of  MoRrcAGEs. 

2114.  Mortgage  is  B,ju>i  in  rem  over  the  immovables  appropriated 
for  the  purpose  of  acquitting  an  obligation.  It  is  in  its  nature 
indivisible,  and  exists  as  a  whole  over  all  the  immovables  charged 
therewith  and  orer  each  portion  thereof,  and  follows  such  immov- 
ables, no  matter  through  whose  hands  they  pass  (0-  (C.  1149, 
1188,  1244,  1912,  2093,  2119,  2122,  2161,  21(J6,  2180.) 


they  would  be  paid  in  full  if  the  creditors  of  the  deceased  applied  to  have  the 
deceased's  propeity  kept  separate  for  the  heirs,  and  the  heirs'  creditors  would  only 
rank  for  payment  against  what  remained  over  after  paying  the  deceased's  creditors 
and  legatees.  It  does  not,  however,  give  the  creditors  who  have  had  their  claims 
legistered  any  priority  against  other  creditors  of  the  deceased  who  have  not  done  so. 
(See  Rogron's  notes  to  this  Article.) 

(«)  Rogron's  note  to  this  Article  is  that  this  Article  changes  into  regular  legal 
mortgages  the  priorities  which  have  not  been  kept  alive  by  inscription,  but  they 
only  rank  as  such  from  the  date  that  they  have  been  registered.  Debts  which  in 
their  origin  were  simple  contract  debts  become  charges  on  the  land  oq  registration. 
Thus,  simple  contract  creditors  of  the  deceased  and  who  are  entitled  to  require  hia 
property  to  be  kept  separate,  become  secured  creditors  on  registration.  They  do 
not,  however,  become  charges  as  against  previous  mortgage  creditors  of  the  deceased, 
but  only  as  against  persons  claiming  under  his  heirs. 

{t)  A  great  controversy  exists  as  to  whether  a  mortgage  is  a  movable  or  an 
immovable  right.  Laurent  holds  it  is  an  immovable  right,  and  says  that  the 
argument  that  it  is  a  movable  right  (because  it  is  only  an  accessory  by  way  of 
security  to  a  movable)  is  absurd,  since  no  man  could  call  a  thing  pledged  to  secure 
the  non-interference  with  an  immovable  right  (as  an  easement)  an  immovable  merely 
because  it  was  accessory  to  such  easement  as  security  for  its  enjoyment.  (See 
Vol.  XXX.  para.  174.)  The  definition  of  a  mortgage  contained  in  this  Article  is 
criticised  by  many  jurists,  but  Laurent  refuses  to  criticise  the  definition,  as  he  says 
the  Code  is  not  a  scientific  manual,  and  scientific  definitions  are  not  to  be  expected 
therein.  (Ibid.  para.  174,  a  remark  he  has  made  repeatedly,  confer  Vol.  XXVIII. 
para.  562.)  It  is  suggested  the  definition  should  have  bi'ought  out  the  fact  that  it 
gives  a  right  of  preference,  and  does  not  effect  any  change  in  the  possession  of  the 
thing  mortgaged.  (See  Fuzier-Hermana's  note  to  this  section.)  "  Indivisible"  is 
the  French  translation  of  the  phrase  in  Roman  law,  "est  tola  in  toto  et  totd  in 
qualibet  parte." 


Cf.  Decaen, 
Arretc,  23rd 
March,  1808, 
No.  166,  and 
21  St  April 


April, 

,No.  r 


1808,  No.  173. 
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Repealed  for 
Seychelles, 
Ord.  5  of 
1904,  sect.  21, 
and  see 
Mauritius, 
Ord.  32  of 
1886,  Art.  1. 


2115-  Mortgage  only  exists  where  the  law  gives  such  a  right, 
or  when  made  according  to  the  forms  authorized  by  law  (u). 

2116.  A  mortgage  may  either  be  a  "  law  mortgage,"  a  "  judg- 
ment mortgage,"  or  a  "contract  mortgage."  (C  2121  and 
following.) 

2117.  A  "  law  mortgage  "  is  one  which  the  law  creates  without 
act  of  parties.  A  "  judgment  mortgage  "  is  only  created  by  a 
judgment  or  a  document  that  has  the  effect  of  a  judgment.  A 
"  contract  mortgage  "  is  a  document  which  depends,  for  its  validity, 
on  an  agreement  and  on  the  form  which  juridical  acts  or  contracts 
have  received  (x).     (C.  2121,  2123,  2134.) 

2118.  The  only  things  that  can  be  mortgaged  are  : — 

(1)  Immovables  capable  of  being  the  object  of  a  contract  {//), 

and  such  of  their  accessories  as  are  held  in  law  to  be 
immovables. 

(2)  The  usufruct  of  the  above,  and  of  their  accessories  while 

such  usufruct  subsists  (s).      (C.   525   and   following; 
578,  2125.) 

2119.  Movables  cannot  be  followed  in  the  hands  of  third  pai-ties 
by  parties  claiming  under  a  mortgage  {a).     (C.  522,  528,  2125.) 

2120.  The  present  code  makes  no  alteration  in  the  maritime 
laws  as  to  ships  and  seagoing  vessels  {b).     (Co.  190.) 


Repealed  for 
Mauritius, 
see  Mauritius, 
Ord.  15  of 
1878, 

sects.  4 — 7, 
10,  14. 


Section  1. 

Of  Laic  Mortgages. 

2121-  The  rights  and  claims  to  which  the  law  attaches  a  law 
mortgage  are  the  following  : — 

(1)  The  claims  of  a  married  woman  against  the  property  be- 

longing to  her  husband. 

(2)  The  claims  of  minors  and  interdicted  persons  against  the 

property  of  their  guardians. 


(h)  Thus  a  mortgage  cannot  be  created  by  a  judgment  imles8  the  agreement  is 

drawn  up  before  a  notary.     (See  Art.  2127.) 

{x)  It  must  be  drawn  up  by  a  notary.     (See  Arts.  1317,  2127.) 

(y)  I.e.,  which  are  alienable  "  dans  le  commerce."     (See  Art.  538.) 

(z)  Arts.  538,  540  and  541  give  a  list  of  the  property  not  capable  of  being  the 

subject-matter  of  a  contract  ("qui  ne  sont  pas  dans  le  commerce").     (See  also 

Art.  896  as  to  entailed  property.) 

(o)  RogTon  explains  this  by  saying  a  uieditor  cannot  follow  a  movable  when  once 

it  has  left  his  debtor's  possession,  and  wai'us  one  not  to  deduce  from  this  Article 

that  they  can  be  mortgaged :  they  can  only  be  pledged  (under  Art.  2102). 

{/))  Such  mortgages  are  regulated  by  the  Laws  of  the  10th  December,  1874,  and 

10th  July,  1885. 
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(3)  The  claims  of  the  State,  of  communes,  and  of  public  insti- 
tutions against  the  property  of  persons  accountable  to 
them,  who  either  receive  money  for  them  or  manage 
their  property  (e). 

2122.  The  creditor  who  has  a  law  mortgage  can  exercise  his 
charge  over  all  the  immovables  belonging  to  the  debtor,  and  over 
those  he  may  afterwards  acquire ;  but  subject  to  the  exceptions 
hereinafter  mentioned  (d).  (0.  883,  1422,  1423,  144f),  1471,  1845 
and  following;  2121,  2135,  2161  ) 


Section  2. 

Judgment  Mortgages. 

2123.  When  a  judgment,  either  finS,!  or  interlocutory^  has  been 
given  either  after  hearing  the  parties  or  is  given  by  default,  a 
"  judgment  mortgage "  arises  in  favour  of  the  persons  who  have 
obtained  such  judgment.  Such  a  mortgage  also  arises  as  the 
result  of  an  action  in  Court  to  obtain  the  acknowledgment  of,  or 
to  prove  the  signatures  to,  a  document  which  creates  an  obligation, 
and  which  document  has  not  been  drawn  up  by  a  notary.  Such 
judgment  mortgage  can  be  enforced  against  the  immovables  the 
debtor  owns  at  the  time  of  the  judgment,  and  also  over  those  he 
may  subsequently  acquire,  subject  to  the  exceptions  hereinafter 
laid  down.  Decisions  of  arbitrators  do  not  create  a  "  judgment 
mortgage  "  until  they  have  been  made  a  rule  of  Court,  so  also  no 
"  judgment  mortgage "  arises  by  virtue  of  a  foreign  judgment 
until  it  has  been  made  enforceable  by  the  judgment  of  a  French 


Mauritius, 
Ord.  32  of 
1866,  Art.  1, 


(c)  Fuzier-Hermann  says  that  this  Article  includes  all  officials,  whatever  their 
titles,  who  have  the  handling  of  the  money  of  the  bodies  mentioned.  (See  his 
note  214  to  this  Article.)  Laurent  and  many  other  jurists  severely  criticise  the 
principle  on  which  this  unregistered  charge  is  based,  and  hold  that  it  makes  it 
impos^ible  to  buy  or  mortgage  land  safely,  for  there  is  no  means  whereby  the 
purchaser  or  lender  can  be  quite  certain  that  no  such  charge  exists  in  respect  of 
the  misfeasances  of  a  former  owner  or  of  the  vendor  who  may  have  been  a 
guardian.  It  also  lends  itself  to  fraud  by  enabling  a  wife  to  claim  such  lien  in 
respect  of  a  iictitious  dowry  alleged  to  have  been  paid  to  her  husband.  This 
sort  of  mortgage  is  called  in  French  law  a  "  hypotheque  legale,"  and  constitutes 
a  general  charge  on  all  the  debtor's  property.  (See  next  Article.)  As  Rogron 
remarks,  all  mortgages  are  legal,  but  these  are  "legale"  in  the  sense  that  they 
owe  their  existence  entirely  to  the  law,  and  not  to  any  agreement  between  parties. 
(Owing  to  the  ambiguity  of  the  word  "legal,"  I  have  preferred  to  translate  the 
term  by  "law  mortgage.")  They  depend  for  their  existence  on  the  status  of  the 
parties  in  whose  favour  they  exist,  and  do  not,  like  liens,  depend  on  the  nature 
of  the  debt. 

{d)  See  the  modification  of  this  mortgage,  when  a  married  woman  is  in  trade, 
contained  in  Art.  563  of  the  Code  de  Commerce. 
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Court ;  without  prejudice  always  to  any  provisions  which  may 
exist  in  the  laws  affecting  the  political  relations  of  the  State  with 
other  States,  and  in  treaties  (e).  (C.  307, 1350,  1351,  2114,  2128, 
2148,  2160,  2168;  Pr.  147,  155,  193,  546.) 


Limit  of  time 
for  registering 
in  Seychelles, 
Seychelles, 
Ord.  5  of 
1904,  sect.  30. 
See  also 
Mauritius, 
Ord.  36  of 
1868.  Art.  6. 


Section  3. 
Of  Contract  Mortgages. 

2124.  A  contract  mortgage  over  an  immovable  can  only  be 
given  by  a  person  who  is  capable  in  law  of  selling  the  immovable 
which  he  proposes  to  charge  with  a  mortgage  (/).  (C.  217,  457, 
523,  1124.) 

2125.  Persons  who  are  only  entitled  to  a  property  subject  to 
a  condition,  or  whose  property  therein  is  liable  to  come  to  an  end 
under  certain  circumstances,  or  whose  property  therein  may  be 
revoked,  can  only  mortgage  the  property  subject  to  the  same 
conditions,  or  subject  to  a  corresponding  rescission  clause. 
(C.  1181,  1183,  1304,  ie>74.) 

2126.  The  property  of  minors,  interdicted  persons,  and  of 
absent  persons  (so  long  as  the  Court  has  only  put  a  person  in 
temporary  possession  of  such  absent  person's  property),  cannot  be 
mortgaged  except  for  the  purposes  permitted  by  law,  and  by 
complying  with  the  formalities  laid  down  and  which  are  applicable 
to  such  cases,  or  else  by  virtue  of  a  judgment  of  the  Court  (g). 
(C.  217,  457  ;  Co.  6,  7.) 

2127.  A  contract  mortgage  cannot  be  created  except  by  a 
deed  drawn  up  before  two  notaries,  or  before  a  notary  and  two 
witnesses.     (C.  873,  1317  and  following;  1985,  1988,  2129.) 


{<•)  "  JtidffttKnt  hy  default ''^  here  is  used  of  a  judgment  given  when  one  of  the 
parties  has  not  put  in  a  defence.  (See  Art.  149  of  the  Code  of  Procedure.) 
'*  Jitffemtnt  procinoifj^^  (interiocutory  judgment).  (See  Art;.  451  of  the  Code  of 
Procedure.)  '^Acknouhdgntent."  By  French  procedure  a  person  may  be  summoned 
into  Court  in  order  to  get  a  formal  admission  by  him  of  his  signature  to  a  bill 
of  exchange  or  other  document. 

(  f)  A  mortgage  does  not  assume  the  form  of  a  conveyance,  as  in  English  law, 
but  is  merely  a  charge  registered  over  the  land  ;  no  property  passes.  Hence  the 
dispute  as  to  whether  it  constitutes  an  "  immovable  "  right. 

(</)  The  formalities  required  to  be  complied  with  before  a  minor's  property  can 
be  mortgaged  are  laid  down  in  Art.  4-57.  The  persons  temporarily  put  into  posses- 
sion of  an  absent  person's  proi)erty  are  only  in  possession  as  bailees  until  there  is  a 
final  judgment  for  possession.  (See  Art.  12o.)  Rogron  points  out  that,  as  a  minor 
can  be  married  and  guarJian  of  his  children,  his  property  may  be  charged,  in  respect 
of  his  wife's  claims  and  his  liabilities  as  guardian,  with  a  law  mortgage. 


Siauritios, 
Ord.  15  of 

1878,  Art.  40. 
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2128.  A  mortgage  over  property  belonging  to  France  cannot 
be  effected  by  a  contract  made  abroad,  unless  the  laws  affecting 
the  political  relations  of  the  State,  or  treaties,  provide  the  contrary. 

2129.  A  contract  mortgage  is  not  valid  unless  the  actual 
document  drawn  up  before  a  notary  which  creates  the  mortgage, 
or  a  subsequent  document,  also  drawn  up  by  a  notary,  states  with 
precision  the  nature  and  the  situation  of  each  of  the  immovables, 
then  belonging  to  the  debtor,  which  he  charges.  Every  one  of 
the  immovables  which  he  owns  at  the  time  may  be  charged  by 
name  mth  the  mortgage.  His  after-acquired  property  cannot  be 
mortgaged  {/i).     (C.  21^0,  2418.) 

2130.  Should  the  property  the  debtor  has  at  the  time  of  the 
mortgage,  and  which  is  unencumbered,  be  insufficient  to  secure 
the  payment  of  the  debt,  the  debtor  may,  by  setting  out  the  fact 
that  his  then  property  is  insufficient,  agree  that  all  the  property 
he  may  acquire  shall  be  charged  with  the  repayment  of  the  debt, 
as  and  when  he  acquires  it  (0-     (C.  2129,  2148,  2161.) 

2131.  The  mortgagee  may  likewise  take  proceedings,  either  for 
repayment  of  the  money  lent,  or  to  have  further  property  made 
subject  to  his  mortgage,  the  moment  the  immovable  or  the 
property  the  mortgagor  had  at  the  time  of  giving  such  mortgage 
either  perishes,  or  is  so  deteriorated  that  the  creditor's  security  has 
become  inadequate  (/•).     (C.  1188,  1912,  2020.) 

2132.  A  contract  mortgage  is  only  valid  when  the  mortgage 
states  a  fixed  and  definite  amount  for  which  the  mortgage  is 
created.  If  the  debt  in  respect  of  which  a  liability  arises  may 
only  come  into  existence  under  certain  events,  or  is  unliquidated  (/), 
the  creditor  can  only  register  a  mortgage  as  hereinafter  mentioned 
for  an  estimated  amount,  which  must  be  stated.     The  debtor  has 

(A)  Before  the  Code,  a  mortgage  drawn  up  before  a  notary  had  the  effect  of 
chargiug  all  the  mortgagor's  property  ;  now  each  property  proposed  to  be  charged 
must  be  mentioned,  and  the  mortgage  must  state  not  only  its  name  but  its  nature, 
i.e.,  whether  houses  or  land.  The  last  clause  only  means  that  no  docuraeat  can 
charge  property  that  may  be  subsequently  acquired. 

(t)  The  Courts  have  decided  that  a  separate  inscription  of  the  mortgage  must  be 
made  with  respect  to  each  after- acquired  property.     (S.  (1S46),  I.  369.) 

(A)  By  Art.  1188,  the  debtor  cannot  set  up  that  the  time  for  payment  has  not 
arrived  if  the  security  he  has  given  becomes  less  valuable  through  an  action  on  his 
part.  This  Article,  therefore,  must  be  held  to  deal  with  the  case  where  he  is  not 
responsible  for  the  diminution  in  value  of  the  security,  as  where  it  is  caused  by  a 
flood,  earthquake,  or  the  like,  or  the  effect  of  more  general  causes,  as,  for  example, 
a  fall  in  value  of  house  property. 

(/)  Unliquidated,  e.ff.,  if  it  is  for  damages  the  amount  of  which  is  not  yet 
ascertained. 


400 


DIFFERENT  WAYS  BY  WHICH  OWNERSHIP  MAY  BE  ACQUIRED. 


the  right  to  have  such  amount  reduced  on  good  ^'ounds  shown. 
(C.  1108,  1130,  1173,  1179,  1875,  2114,  2115,  2125,  2148,  2163.) 

2133.  A   mortgage   covers  all    improvements  made  upon  the 
immovable  mortgaged.     (C.  517  and  following  ;  555,  2175.) 


Section  4. 


Decaen, 
Arrete,  23rd 
March,  1808, 
No.  166. 


Repealed  for 
Mauritius  by 
Mauritius, 
Ord.  15  of 
1878, 

sect-).  4 — 7, 
10,  14,  and 
Mauritius, 
Ord.  11  of 
1882,  Art.  1. 


Of  the  Banhing  of  Mortgages  inter 


se. 


2134.  As  between  creditors,  a  mortgage,  whether  it  is  a  "  law," 
a  "  judgment,"  or  a  "  contract "  mortgage  (excepting  always  the 
mortgages  mentioned  in  the  next  Article),  only  ranks  as  from  the 
day  that  the  creditor  has  it  inscribed  according  to  the  form  required 
by  law  in  the  register  of  the  conservator  of  mortgages.  (C.  1251, 
2113,  2114,  2122,  214iS  2166.) 

2135.  The  following  property  is  subject  to  a  charge,  even  if  the 
same  is  not  registered  : — 

(1)  Immovables  belonging  to  the  guardians  of  minors  or  inter- 

dicted persons  are  subjeelf  to  a  charge  in  favour  of  such 
minors  or  interdicted  persons  as  from  the  day  of  his 
taking  the  office,  in  respect  of  his  management  of  the 
guardianship  affairs. 

(2)  The  immovables  of  the  husband  are  subject  to  a  charge  in 

favour  of  his  wife  as  from  the  day  of  the  marriage  for  all 
that  he  has  received  by  way  of  dowry  and  under  the 
marriage  contract.  The  wife's  "  law "  mortgage  in 
respect  of  sums  which  come  to  her  from  successions  which 
she  inherited,  or  in  respect  of  donations  made  to  her 
during  marriage,  only  dates  from  the  opening  of  such 
successions,  or  from  the  date  that  such  donations  came 
into  effect  respectively.  The  wife's  law  mortgage  in 
respect  of  the  indemnity  she  is  entitled  to  against  debts 
which  she  has  contracted  together  with  her  husband,  and 
in  respect  of  the  husband's  duty  to  re-invest  in  land  the 
amount  he  received  on  the  sale  of  any  of  her  separate 
property  which  he  may  have  alienated,  only  dates  as 
from  the  time  when  such  obligations  came  into  existence, 
or  from  the  date  of  the  sale  of  such  separate  property. 

In  no  case  can  the  provisions  of  this  Article  prejudice  rights 
acquired  by  a  third  party  before  the  promulgation  of  this  title  (m). 

(m)  "  Dowry"  is  defined  by  Art.  1540  to  include  all  that  the  wife  has  brought 
her  husband  to  enable  him  to  bear  the  expense  of  married  life,  whether  she  happens 
in  fact  to  be  married  under  the  syi'tem  of  community  or  under  the  system  of  dowry. 
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(C.  469,  470,  475,  942,  1260,  1328,  1431,  1570,  2121,  2134,  2139, 
2144,  2148,  2153,  2154,  2157,  2195  ;  Co.  164,  44H,  447.) 

2136.  Moreover,  husbands  and  guardians  are  bound  to  make 
public  the  charges  on  their  property,  and  must  therefore  see  them 
selves  that  such  mortgages  are  inscribed  without  delay  at  the  offices 
established  for  the  purpose  both  over  the  immovables  belonging 
to  them,  and  over  those  which  they  may  thereafter  acquire. 
Husbands  and  guardians  who  fail  to  ask  the  conservator  of  mort- 
gages to  inscribe  tlie  mortgages  which  this  Article  requires  to  be 
inscribed  and  see  that  they  are  so  inscribed,  and  have  been  parties 
to  or  allowed  liens  or  mortgages  to  be  inscribed  over  their  pro- 
perty without  expressly  stating  that  such  property  was  charged 
with  a  law  mortgage  in  favour  of  the  wives  or  minors,  as  the  case 
may  be,  shall  be  considered  as  guilty  of  the  crime  of  stellionate  {n), 
and  as  such  liable  to  arrest.     (C.  2159  ;  Co.  540,  612.) 

2137.  Assistant  guardians  are  bound  to  see  that  the  lien  in 
respect  of  the  guardian's  management  is  registered  without 
delay  over  the  guardian's  property,  or  they  will  be  held  personally 
responsible,  and  be  liable  to  pay  damages  and  interest.  If  neces- 
sary they  must  register  the  same  themselves.  (C.  2142,  2194  and 
following ;  Pr.  444.) 

2138.  If  the  husband,  guardian  and  assistant  guardian  fail  to 
register  the  lien  as  required  by  the  preceding  Article,  then  the 
Attorney- General  for  tlie  Republic,  attached  to  the  Court  of  First 
Instance  of  the  place  of  the  domicile  of  the  husband  or  guardians, 
shall  take  steps  to  have  them  registered,  or  else  the  attorney 
attached  to  the  Court  of  the  place  where  their  property  is  situated. 
(C.  2193,  2194.) 

2139.  The  relatives  of  either  the  husband  or  the  wife,  and  the 
relatives  of  the  minors,  or  in  default  of  relatives  of  the  minors. 


But  as  Laurent  (Vol.  XXX.  para.  334)  points  out,  in  order  that  the  wife  should 
have  a  "  law  "  mortgage  on  her  husband's  property,  it  is  necessary  that  she  should 
have  a  right  of  action  against  him.  The  law  mortgage  only  exists  where  such  a 
right  exists.  Thus,  as  under  the  system  of  community  of  goods,  all  her  movables, 
though  "  dot"  within  the  definition  of  Art.  1540,  belong  to  the  community.  She 
has  no  right  of  action  in  respect  of  them  against  her  husband,  and  therefore  no 
"law"  mortgage  to  secure  such  right.  (See  Arts.  1401,  1421.)  As  to  the  wife's 
rights  if  the  husband  does  not  comply  with  the  forms  required  by  law  for  accepting 
a  donation,  see  Art.  942.  As  to  the  wife's  right  of  indemnity,  see  Art.  1431  and 
under  Art.  1433. 

(n)  Stellionate  is  the  crime  of  selling  or  mortgaging  a  property  which  one  knows 
one  does  not  own,  or  of  representing  property  as  free  of  charges  which  in  fact  is 
charged,  or  representing  the  amount  of  charges  thereon  as  less  than  they 
actually  are. 

W.  D  D 
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tlipir  friends,  may  have  the  said  lien  registered, 
minors  may  also  have  them  registered. 


The  wife  and  the 


2140.  When  the  parties  to  the  marriage  are  of  age,  and  they 
have  agreed  by  the  marriage  contract  that  the  charge  shall  only  be 
registered  against  one  or  over  certain  immovables  belonging  to  the 
husband,  then  the  immovables  which  are  not  mentioned  as  being 
those  against  which  the  charge  shall  be  registered  shall  be  free 
and  clear  of  the  "law"  mortgage  in  respect  of  the  dowry  of  the 
wife,  and  in  respect  of  the  wife's  claim  to  take  propertj'^  out  of  the 
general  assets  before  division,  or  under  the  provisions  of  the 
marriage  contract.  The  parties  cannot  agree  that  no  charge  shall 
be  inscribed.     (C.  2144.) 

2141  The  same  principle  shall  apply  to  the  immovables  belong- 
ing to  a  guardian  if  the  relatives  of  the  minors  in  family  council 
assembled  shall  be  of  opinion  that  a  charge  shall  only  be  inscribed 
over  certain  immovables.     (C.  407.) 

2142.  Under  the  circumstances  mentioned  in  the  last  two 
Articles,  the  husband,  the  guardian,  and  the  assistant  guardian 
shall  only  be  bound  to  have  an  inscription  made  of  the  lien  over 
the  immovables  agreed  to  be  made  subject  thereto.     (C.  407.) 

2143.  When  the  document  appointing  the  guardian  does  not 
itself  confine  the  charge  over  the  guardian's  property,  and  a 
general  lien  over  all  his  property  would  greatly  exceed  what 
would  be  sufficient  security  for  the  guardian's  management,  the 
guardian  may  apply  to  the  Court  to  confine  the  charge  to  such 
immovables  as  will  suffice  to  give  the  minor  full  security.  The 
assistant  guardian  shall  be  made  a  party  to  the  application. 
Before  making  the  application,  the  opinion  of  the  family  council 
should  be  taken.     (C.  420,  2162.) 

2144.  In  the  same  way  the  husband  may,  if  he  gets  his  wife's 
consent,  and  after  having  taken  the  opinion  of  her  four  nearest 
relatives  in  family  council  assembled,  apply  to  the  Court  that  the 
general  charge  over  all  his  property  in  respect  of  his  wife's  dowry, 
her  claims  to  take  property  out  of  the  general  assets  before  the 
division,  and  to  secure  her  claims  and  the  carrying  out  of  the 
marriage  contract,  should  be  confined  to  such  immovables  as  would 
suffice  to  secure  the  wife's  rights  in  their  entirety.  (C,  1549, 
1554,  2145,  2157,  2162  ;  Pr.  882.) 

2145.  The  Court  shall  not  give  its  decision  on  the  application 
by  a  husband  or  guardian  until  it  has  heard  the  opinion  of  the 
Attorney  of  the  Republic  (he  having  been  made  a  party  to  such 
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application).  If  the  Court  confines  the  lien  txjr  certain  immovables, 
any  charges  registered  against  any  of  the  other  property  shall  be 
struck  out  (o).     (C.  2144,  2156 ;  Pr.  83  and  following.) 


Chapter  IV. 

Op  the  Manner  of  Inscribing  Priorities  and  Mortgages 

(Charges). 

2146.  The  charge  must  be  registered  at  the  office  of  the  conser- 
vator of  mortgages  of  the  arrondissement  in  which  the  property 
charged  with  the  lien  or  mortgage  is  situated.  Such  registrations 
have  no  effect  if  they  are  made  during  the  time  in  which  acts 
done  before  a  bankruptcy  are  declared  to  be  void  (p).  The  same 
rule  applies  as  between  the  creditors  of  a  succession  if  the  inscription 
made  by  one  of  them  has  only  been  made  since  the  opening  of  the 
succession,  or  where  a  succession  has  only  been  accepted  subject  to 
the  benefit  of  an  inventory  (q).     (C.  797,  2106 ;  Co.  446,  490.) 

2147.  Creditors  who  have  inscribed  their  charges  on  the  same 
day  have  a  mortgage  ranking  from  the  same  date,  and  there  is  no 
priority  between  a  mortgage  inscribed  in  the  morning  or  the 
evening,  even  though  the  conservator  of  mortgages  notes  the  order 
in  which  they  were  in  fact  registered  (r).     (C.  1200.) 

2148.  To  have  an  inscription  made,  the  creditor  must  either 
produce  personally,  or  by  his  agent,  the  original  as  drawn  up  by 
the  notary  (when  the  notary  has  not  made  it  part  of  his  record),  or 
else  a  certified  copy  of  the  judgment  or  juridical  act  which  gives  rise 
to  the  priority  or  the  charge.     He  must  attach  hereto  two  abstracts 

(o)  The  family  coancil  contemplated  by  this  Article  is  not  the  ordinary  family 
council,  which  requires  seven  members.  (See  Art.  407.)  The  charge  being  thus 
confined,  the  other  property  is  absolutely  released,  no  matter  how  the  property 
on  which  the  charge  exists  may  fall  in  value.  (Arret,  17th  December,  18'51  ; 
8.  (1852),  II.  664.) 

( p)  The  inscriptions  are  only  voidable,  and  not  void  under  Art.  448  of  the  Code 
of  Commerce.  No  creditor  can  register  a  charge  after  the  date  of  the  judgment 
declaring  the  bankruptcy.     (4th  March,  1889,  Art.  5.) 

{q)  The  reason  for  this  rule  applying  when  a  succession  has  only  been  accepted, 
subject  to  the  benefit  of  inventory,  is  that  such  a  succession  is  assumed  to  be  in- 
solvent, and  the  law  is  assimilated  to  that  in  case  of  a  bankruptcy.  (See  Rogron's 
note  to  this  Article.) 

(r)  The  Court  of  Cassation  have  held  that  this  rule  does  not  apply  to  part 
assignees  of  a  debt  and  whose  assignments  were  made  successively.  The  reason  of 
the  rule  laid  down  in  the  Article  is  to  prevent  collusion  between  the  creditor  and  the 
conservator  of  mortgages.     (20th  November,  1865  ;  8.  (1866),  I.  201.) 

pd2 
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written  on  stamped  paper,  one  of  which  may  be  upon  the  copy  of 
the  document  itself.     Such  abstracts  must  contain : — 

(1)  The  creditor's  surname,  christian  name,  and  place  of  abode; 

his  profession  or  business,  if  he  has  one,  and  a  place  for 
service  somewhere  within  the  district  belonging  to  the 
office. 

(2)  The  debtor's  surname,  christian  name,  place  of  residence,  and 

profession  or  occupation,  if  known,  or  some  special 
description  of  him  so  that  the  conservator  of  mortgages 
may  always  be  able  to  recognize  and  identify  the  person 
charged  with  the  payment  of  the  mortgage. 

(3)  The  nature  of  the  document  and  its  date. 

(4)  The  capital  sum,  as  stated  in  the  document,  for  which  it 

was  given,  or  the  amount  (wben  the  law  requires  that  an 
estimate  should  be  given)  at  which  the  person  making 
the  inscription  estimates  that  the  annuities  or  that  which 
is  agreed  to  be  done  under  the  contract  represent,  or 
else,  if  the  document  deals  with  future  rights,  whether 
conditional  or  uncertain,  the  valuation  the  creditor  puts 
upon  them.  The  estimate  must  state  the  figure  which 
represents  the  total  sum  due  both  by  way  of  principal 
and  interest,  and  the  date  on  which  it  is  payable  (s). 

(5)  A  statement  of  the  nature  and  situation  of  the  property 

over  which  he  proposes  to  keep  alive   the   priority  or 

charge. 
This  last  detail  is  not  necessary  in  the  case  of  law  or  judgment 
mortgages.  In  the  case  of  such  mortgages,  unless  there  is  an  agree- 
ment to  the  contrary,  a  single  inscription  affects  all  the  debtor's 
immovables  within  the  district  belonging  to  the  office  (t).  (C.  Ill, 
214,  1120,  1275,  1690,  1692,  2114,  2129,  2149,  2152,  21o3,  2157.) 

(«)  Mow  mtich  Money  the  Creditor  Claims  under  his  Charge. — If  it  is  an  obligation 
which  is  not  liquidated  and  arises  under  a  contract  mortgrage,  the  creditor  must  give 
an  estimate  of  the  amount  intended  to  be  .secured  by  it.  ^See  Art.  2132.)  This  does 
not  apply  to  a  judgment  mortgage,  so  where  a  commercial  court  stated  on  what 
principle  the  amount  due  in  the  case  before  them  was  to  be  arrived  at,  but  did  not 
go  into  the  figures,  it  was  held  that  the  judgment  creditor  was  not  bound,  when 
registering  the  charge,  to  make  an  estimate  of  the  amount  thereof.  (8th  February, 
1851 ;  S.  (1851),  II.  715.)  Law  and  judgment  mortgages  do  not  require  to  have  the 
actual  laud  described  over  which  they  take  effect,  unless  they  are  limited  to  definite 
land,  since  they  take  effect  on  all  immovables  of  the  debtor. 

{t)  The  production  of  the  document  of  title  by  a  person  desirous  to  have  a  charge 
r^^stered  is  sufficient  authority  to  justify  the  conservator  of  mortgages  registering 
the  charge.  Minors,  interdicted  persons,  and  married  women  have  authority  to 
require  a  charge  to  be  registered.  (See  Art.  2194.)  The  person  registering  must 
state  the  nature  of  the  right  in  which  he  claims,  whether  it  is  as  lender  or  under 
a  judgment  of  the  Court,  or  if  the  charge  is  the  mortgage  of  a  married  woman  or 
an  infant. 
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2149.  Charges  registered  over  the  property  of  a  person  deceased 
need  only  be  registered  under  his  name  and  description,  as 
required  by  the  second  paragraph  of  the  preceding  Article  (m). 
(C.2148;  Pr.  447.) 

2150.  The  conservator  of  mortgages  then  inserts  in  his  register 
the  contents  of  the  abstracts,  and  returns  to  the  person  register- 
ing both  his  document  of  title,  or  his  certified  copy  of  the  same, 
and  one  of  the  abstracts,  on  the  foot  of  which  he  certifies  that  he 
has  registered  the  charge.     (C.  2197  and  following;  2202.) 

2151.  (Law,  7th  June,  189;i) — The  creditor  with  a  lien  whose 
claim  has  been  inscribed  or  transcribed,  and  the  creditor  who  has 
a  mortgage  inscribed  in  respect  of  a  sum  due  which  bears  interest, 
and  therefore  as  to  which  there  may  be  arrears,  are  only  entitled 
to  have  three  years'  arrears  rank  with  the  principal  money.  This 
is,  however,  without  prejudice  to  any  special  registrations  effected 
by  way  of  mortgage  in  respect  of  any  interest  due  other  than 
that  kept  alive  by  the  original  transcription  or  inscription.  Such 
mortgage  in  respect  of  the  interest  ranks  according  to  its  date  (a?). 
(Pr.  757,  767,  770;  Co.  445,  448  (1).) 

2152.  A  person  who  has  had  a  charge  inscribed,  and  his  repre- 
sentatives or  persons  claiming  as  assigns  under  a  document  drawn 
up  by  a  notary,  may  have  the  register  amended  by  changing  the 
place  chosen  for  service,  but  if  this  is  done  another  place  in  the 
same  district  must  be  chosen  and  stated.     (C.  2148  and  following.) 

2153.  The  conservator  of  mortgages  shall  register  the  "  law  " 
mortgage  of  the  State,  of  communes,  and  of  public  institutions 
over  the  property  of  persons  accountable  to  them  respectively,  the 
law  mortgage  of  minors  or  interdicted  persons  over  the  property 
of  their  guardians,  the  law  mortgage  of  married  women  over  the 


(m)  The  Article  assumes  that  a  creditor  might  not  know  the  names  of  all  the 
deceased  heirs,  who  are  the  true  debtors,  nor  whether  they  claimed  benefit  of 
inventory,  and,  therefore,  allows  him  to  register  the  charge  in  the  deceased's  name. 

[x]  The  Court  of  Cassation  on  the  11th  May,  1863  (S.  (1864),  T.  357),  held  that 
this  Article,  as  originally  passed,  only  applied  to  contract  mortgages,  and  not  to 
priorities  by  virtue^of  the  law.  The  result  was  that  a  person  who  had  a  lien  under 
Arts.  2103  —  2105  could  add  to  his  original  claim  any  number  of  years'  interest,  and 
80  a  mortgagee  who  saw  on  the  register  of  the  conservator  of  mortgages  that  a 
lien  only  existed  for  a  certain  9apital  sum,  might  be  squeezed  out  bj  the  fact  that 
such  sum  was  doubled  or  trebled  by  the  interest  accrued  due  thereon.  The  law 
was,  therefore,  amended  in  1893,  so  as  to  prevent  such  claims  having  interest 
tacked  on  to  them  for  more  than  a  certain  number  of  years,  viz.,  three  years.  This 
change  had  already  been  made  in  Belgium. 


Cf .  Mauritius, 
Ord.  15  of 
1878,  Art.  29. 
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property  of  their   husbands,  upon   production  of   two   abstracts. 
These  abstracts  need  only  contain — 

(1)  The  surname,  christian  name,   profession,  occupation,  and 

actual  place  of  residence  of  the  creditor,  and  the  place 
for  service  in  the  district,  which  is  chosen  either  for  him 
or  by  him. 

(2)  The  surname,  christian  name,  profession  or  occupation  or 

exact  title  of  the  debtor. 

(3)  The  nature  of  the  rights  which  it  is  intended  to  keep  alive, 

and  the  exact  amount  of  those  which  are  ascertained. 
There  is  no  necessity  to  fix  the  amount  of  those  which 
are  conditional,  and  which  may  only  arise  under  certain 
circumstances,  and  which  are  unascertained.  (C.  2121, 
2135,  2148.) 

2154.  Inscription  keeps  alive  a  mortgage  or  a  lien  for  a  period 
of  ten  years  from  the  date  of  such  inscription.  The  effect  of  such 
inscription  ceases  if  the  mortgage  or  lien  has  not  been  reinscribed 
during  such  period  (i/).  (C.  1134,  2108,  2134,  2146,  2148,  2166, 
2167,  2168,  2180,  2181,  2183,  2194.) 

2155.  Unless  there  is  a  stipulation  to  the  contrary,  all  costs  of 
registration  have  to  be  borne  by  the  debtor.  The  person  registering 
the  charge  advances  the  money  for  such  purpose,  except  in  the 
case  of  the  costs  of  "  law  "  mortgages,  for  which  the  conservator  of 
mortgages  can  sue  the  debtor.  The  purchaser  has  to  bear  the  costs 
of  transcription  of  his  purchase,  but  the  vendor  can  require  the 
transcription  to  be  made.     (C.  1593,  2108,  2121.) 

2156.  Actions  against  creditors  arising  out  of  registration 
questions  shall  be  commenced  before  the  Court  having  jurisdiction 
over  such  questions,  by  means  of  a  writ  served  on  the  party 
personally  or  at  the  last  of  the  places  selected  for  service  men- 
tioned in  the  register,  even  though  the  creditor  or  the  person 
whose  house  was  chosen  as  the  place  for  service  should  have  died  (z). 
(C.  2145,  2149.) 

(y)  The  debt  which  the  mortgage  was  intended  to  secure  is  not  thereby  extin- 
guished ;  that  depends  on  the  time  in  which  the  action  is  prescribed,  or,  to  speak  in 
the  English  legal  phraseology,  the  time  limited  for  bringing  the  action.  It  is  only 
the  creditor's  security  that  is  gone.  The  creditor  is  entitled,  however,  to  renew  the 
inscription  so  long  as  the  debt  is  in  existence.  If  he  re-registers  the  mortgage  revives, 
but  ranks  as  from  the  date  of  the  re-registration,  so  that  a  second  mortgagee  who 
had  kept  his  mortgage  inscribed  would  rank  first.  This  Article,  of  course,  does  not 
apply  to  a  minor's,  interdicted  person's,  or  married  woman's  law  mortgages,  which 
do  not  require  registration  in  order  to  be  valid. 

(z)  The  Coort  having  jurisdiction  is  the  Court  of  the  district.     (See  Art.  2169.) 
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Chapter  V. 

Of  Cancelling  Registrations  of  Charges  and  Lessening  the 
Number  of  Properties  Charged. 

2157.  Charges  registered  can  be  cancelled  by  consent  of  the 
parties  interested,  if  they  are  by  law  capable  of  giving  consent,  or 
by  virtue  of  a  final  judgment  or  of  a  judgment  which  has  become 
res  judicata  (a) .     (C.  472,  11 23.) 

2158-  Those  who  apply  to  have  a  charge,  which  is  registered, 
cancelled  must  either  deposit  at  the  office  of  the  conservator  of 
mortgages  a  certified  copy  of  the  deed  drawn  up  before  a  notary 
consenting  to  the  cancellation,  or  else  a  copy  of  the  judgment. 

2159.  When  the  parties  do  not  agree  to  the  cancellation  of  the 
mortgage,  proceedings  for  having  it  cancelled  must  be  taken  in  the 
Court  of  the  district  in  which  the  mortgage  is  registered,  unless 
such  charge  was  given  to  secure  a  possible  judgment  or  a  judgment 
for  an  unliquidated  amount,  and  the  debtor  and  the  alleged 
creditor  are  actually  litigating  before  another  Court  the  question 
as  to  whether  such  charge  should  be  put  in  force  or  paid,  or  the 
parties  are  about  to  have  such  question  decided  by  such  other 
Court.  Under  such  circumstances  the  application  for  cancellation 
of  the  charge  should  be  remitted  to  such  other  Court  or  the  matter 
adjourned.  If  the  creditor  and  debtor  agree  that  in  case  of  any 
dispute  the  application  should  be  made  to  a  Court  named  by 
them,  such  agreement  will  be  enforced  (6).  (C.  2156;  Pr.  147, 
155,  171,  548.) 

2160.  The  Court  must  order  the  charge  to  be  erased  from  ^he 
register  when  the  registration  is  not  based  on  a  right  in  law  to  a 
"  law  "  mortgage  nor  on  a  document  of  title,  or  when  the  registra- 
tion was  made  in  viiiue  of  a  document  of  title  which  was  irregular, 
extinguished,  or  discharged,  or  when  the  lien  or  mortgage  has 

(a)  A  husband  and  wife  married  under  the  "  dowry  "  syatem  are  not  capable  of 
selling  the  dowry,  and  therefore  cannot  agree  to  have  a  charge  in  respect  of  dowry 
cancelled.  (Cass.  9th  June,  1841 ;  S.  (1841),  I.  468.)  So  a  minor  would  be  incapable 
of  giving  consent.  The  judgment  must  be  a  final  one,  for  it  would  not  do  to  have 
one  Court  declare  the  charge  cancelled  and  then  on  appeal  such  judgment  upset, 
for  this  might  affect  the  rights  of  third  parties. 

{b)  The  latter  part  of  this  Article  refers  to  a  charge  given  as  security  that  the 
"  debtor  "  will  do  some  definite  thing,  and  a  question  arising  between  them  whether 
he  is  liable  under  his  agreement.  In  such  a  case,  to  avoid  duplicity  of  action,  the 
question  of  cancellation  is  referred  to  the  Court  before  which  the  parties  have  already 
appeared.     (See  the  Articles  of  the  Code  of  Procedure  above  referred  to.) 
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been  wiped  out  by  the  legal  procedure  laid  dowu  for  the  purpose  (c) . 
(C.  2157,  2180  ;  Pr.  772,  774.) 

2161.  A  debtor  is  entitled  to  bring  an  action  to  have  the 
charges  registered  by  the  creditor  confined  to  particular  property, 
and  to  have  such  part  of  them  cancelled  as  exceed  the  proportional 
amount  necessary  to  secure  the  creditor's  claims,  whenever  a  creditor 
registers  the  charges  (which  the  law  has  given  him  and  which  he  is 
entitled  to  register  over  both  the  property  the  debtor  then  owns, 
and  over  such  property  as  he  may  thereafter  acquire)  over  more 
separate  properties  than  required  to  secure  his  claims.  The  ques- 
tion as  to  before  which  Court  the  action  should  be  brought  is 
governed  by  the  rules  laid  down  in  Art.  2159.  The  present 
Article  does  not  apply  to  "contract"  mortgages  (rf).  (C.  2124 
and  following.) 

2162.  Charges  which  affect  several  separate  properties  are,  in 
law,  excessive  when  the  unincumbered  value  of  a  single  one,  or  of 
several,  of  such  properties  exceeds  by  more  than  a  third  the  total 
amount  of  the  claims  thereon  by  way  of  capital  and  legal  interest. 
(C.  2164.) 

2163.  An  action  may  also  be  brought  to  have  charges  regis- 
tered by  the  creditors  reduced  as  excessive  when  such  charges  are 
in  respect  only  of  amounts  estimated  by  the  creditor,  and  relate  to 
claims  which,  in  their  nature,  are  conditional  and  depend  on  future 
contingencies,  and  are  also  unliquidated  in  amount,  and  no  agree- 
ment has  been  entered  into  as  to  the  amount  thereof. 

2164.  The  judge  has  to  decide,  in  such  a  case,  what  the  excess 
is,  by  taking  into  consideration  the  circumstances,  the  probabilities 
and  the  assumed  facts,  so  as  to  conciliate  the  probable  rights  of 
the  creditor  with  the  desirability  of  the  debtor's  credit  not  being 
unreasonably  restricted  ;  without  prejudice,  however,  to  the 
creditor's  right  of  registering  afterwards  a  further  charge,  which 
ranks  as  a  mortgage  as  from  the  date  on  which  it  is  so  registered, 
if  it  turns  out  that  the  unliquidated  claims  come  to  a  larger  amount 
than  that  allowed.     (C.  1353.) 

(c)  The  document  of  title  would  be  irregfular  if  not  drawn  up  by  a  notary.  (See 
Arts.  1318,  2127.)  Extinguished,  viz.,  by  prescription.  (Art.  2180.)  For  this 
procedure  see  Chapter  VIII.  of  this  title,  beginning  at  Art.  2181. 

[d)  The  right  to  a  charge  given  the  creditor  by  operation  of  law  are  those  he  gets 
when  he  has  a  "law"  mortgage  or  a  "judgment"  mortgage.  See  Arts.  2143  and 
2144  as  to  the  principle  on  which  buch  mortgage  might  be  confined  or  cancelled, 
and  also  next  Article. 
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2165-  The  relative  value  of  the  immovables  and  the  claims 
thereon,  and  the  fact  whether  the  land  is  worth  a  third  more,  are 
ascertained  by  taking  the  value  of  the  immovables  either  at  fifteen 
times  the  revenue  derived  therefrom  as  declared  in  the  original  roll  of 
those  paying  land  tax,  or  on  the  basis  of  the  revenue,  as  shown  by 
the  amount  for  which  the  land  is  ascertained  to  be  assessed  in  the 
list  of  taxpayers.  This  is  done  by  finding  out  what  percentage 
the  assessment  forms,  in  the  commune  in  which  the  property  is 
situated,  of  the  revenue  as  stated  in  such  original  roll  (when  the 
immovables  in  question  are  land  not  subject  to  deterioration). 
The  value  of  the  immovables  is  taken  at  ten  times  the  revenue  as 
thus  ascertained  if  the  immovables  in  question  are  land  which 
is  subject  to  damage.  The  judges  may  examine  leases  given  of 
the  land  which  are  admitted  to  be  bond  fide,  written  valuations 
made  shortly  before  of  the  property  and  similar  documents,  with  a 
view  of  assisting  them  in  coming  to  a  conclusion  as  to  its  value, 
and  make  an  estimate  of  the  rental  value  by  striking  an  average, 
based  on  the  results  of  these  various  bits  of  evidence  {e). 


For  law  of 
Mauritiiis  and 
Seychelles, 
see  Decaen, 
No8.  109— 
199. 


Chapter  YI. 

Of  the  Effect  of  Liens  and  Mortgages  as  against  Third 
Parties  in  Possession. 

2166.  Creditors  having  a  registered  lien  or  mortgage  over  an 
immovable  have  the  right  to  follow  the  immovable  into  whatsoever 
hands  it  may  come,  for  the  purpose  of  being  put  upon  the  list  of 
creditors,  and  paid  according  to  the  order  of  the  claims  and  the 
date  they  were  registered.  (C.  1134,  2093,  2095,  2114,  2134, 
2154,  21  «0;  Pr.  749  and  following;  834  and  following.) 

2167.  If  the  "  purchaser  "  (/)  in  possession  does  not  fulfil  the 
forms  hereinafter  laid  down  for  clearing  the  property  of  charges,  he 


(«)  Rogron  explains  this  Article  by  the  following  example  : — If  the  revenue  of 
the  property  is  declared  to  be  10,000  francs,  the  value  must  be  taken  at  150,000  francs ; 
then,  secondly,  look  to  see  what  proportion  the  tax  bears  to  the  revenues  of  land 
in  the  commune  in  which  the  laud  may  be  situated.  If ,  the  assessment  is 
2,000  francs,  and  if  similar  land  is  taxe4  at  a  fifth  of  the  revenue,  the  revenue 
must  be  10,000  francs,  and  the  capital  value  150,000  francs.  If  the  lands  are 
subject  to  being  injured  as  by  floods,  they  are  only  valued  at  ten  times  their 
revenue,  viz.,  100,000  francs. 

(/)  "  Purchaser,"  in  the  French  "  tiers  detenteur."  The  Courts  have  held  that 
a  third  party  in  possession  does  not  mean  a  person  inheriting  a  property,  but  only  a 
person  having  possesi^ion  under  a  conveyance  of  some  kind.  (Cass.  19th  July,  1837 ; 
D.  (1837),  I.  421.";  I  have  therefore  used  the  word  "purchaser"  in  its  technical 
sense  under  English  law. 
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is,  by  the  fact  of  charges  being  registered,  liable  as  third  party  in 
possession  to  pay  all  the  charges ;  but  he  is  entitled  to  the  benefit 
of  the  conditions  and  the  times  given  for  payment  which  were 
accorded  to  the  original  debtor. 

2168.  The  "  purchaser  "  in  possession  is  also  liable,  if  he  has 
not  cleared  the  property  of  mortgages,  to  pay  all  that  is  due  by 
way  of  interest  and  capital  no  matter  what  the  amount,  or  is  bound 
to  entirely  abandon  the  immovable  so  charged. 

2169.  A  mortgagee  is  entitled,  thirty  days  after  he  has 
formally  applied  for  payment  to  the  original  debtor,  and  he  has 
also  formally  required  the  "  purchaser  "  to  either  pay  what  is  due 
or  give  up  possession,  to  bring  an  action  to  have  the  property 
sold  over  the  purchaser's  head.  (C.  2176,  2214,  2217;  Pr.  673 
and  following.) 

2170.  If,  however,  the  "  purchaser  "  in  possession  has  not  made 
himself  personally  liable  to  pay  the  debt,  he  is  entitled,  when  the 
principal  debtor  or  debtors  are  in  possession  of  other  immovables 
which  are  also  security  for  the  same  debt,  to  object  to  the  sale  of 
the  mortgaged  property,  and  may  require  such  immovables  to  be 
first  sold,  according  to  the  procedure  laid  down  in  the  title  as  to 
"  Suretyship."  Until  such  property  has  been  sold,  the  sale  of  the 
mortgaged  property  shall  be  adjourned. 

2171.  The  plea  that  other  property  should  be  sold  first  cannot 
be  set  up  as  against  a  creditor  who  has  a  lien  over  the  particular 
property,  or  to  whom  it  has  been  specially  mortgaged  (g). 
(C.  2121  and  following  ;  2169  and  following.) 

2172-  Any  "  purchaser "  in  possession  who  is  not  personally 
liable  to  pay  the  mortgage  debt  and  has  the  legal  capacity  to 
alienate,  may  abandon  the  property  owing  to  its  being  mort- 
gaged (h). 

2173.  The  property  can  even  be  abandoned  after  the  "  pur- 
chaser "  in  possession  has  admitted  the  debt,  and  after  he  has  been 
ordered  to  pay  it  by  the  Court,  provided  the  Court  gave  judgment 
against  him  only  on  the  ground  that  he  was  the  "  purchaser  "  in 

* 

iff)  Thus  it  can  only  be  set  up  against  creditors  having  "  law  ''  or  "  judgment  " 
mortgages. 

(A)  When  the  ' '  purchaser ' '  in  possession  has  agreed  with  the  debtor  not  to 
exercise  his  right  of  abandonment,  he  cannot  do  so ;  since  he  thereby  leaves  the 
debtor  liable  to  pay  any  balance.  The  "purchaser"  is  also  not  permitted  to 
abandon  the  property  when  he  has  agreed  to  pay  a  greater  price  for  the  property 
than  that  secured  by  the  mortgage,  and  he  has  not  yet  paid  over  the  purchase- 
money.     (Cass.  Ist  July,  1860;  S.  (1863),  I.  603.) 
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possession.  The  fact  that  the  "  purchaser "  has  abandoned  the 
property  does  not  prevent  him  retaking  possession  on  paying  the 
debt  and  costs  at  any  time  up  to  the  moment  it  has  been  finally 
knocked  down. 

2174.  A  person  abandoning  property  owing  to  the  mortgages 
thereon,  must  abandon  the  same  in  the  registry  of  the  Court  of  the 
place  in  which  the  property  is  situated,  and  the  Court  judicially 
records  the  abandonment.  The  Court  then,  on  the  application  of 
the  creditor  who  is  most  diligent,  appoints  a  curator  of  the  aban- 
doned property,  and  such  creditor  is  made  defendant  in  the  pro- 
ceedings for  the  sale  of  the  property  by  the  Court,  the  procedure 
being  that  followed  in  the  case  of  compulsory  sales. 

2175.  The  "  purchaser  "  in  possession  is  liable  to  an  action  for 
damages  if  the  immovable  has  been  made  less  valuable  by  any  act 
or  by  any  negligence  of  his,  and  loss  has  thereby  been  suffered  by 
the  creditors  having  mortgages  or  liens  over  the  same.  The 
"  purchaser  "  cannot,  however,  recover  the  amount  of  any  sums 
spent  out  of  pocket,  or  of  improvements,  except  so  far  as  they  have 
increased  the  value  of  the  property. 

2176.  The  '*  purchaser "  in  possession  is  not  liable  to  account 
for  the  produce  of  the  immovable  which  has  been  mortgaged, 
except  as  from  the  day  he  has  been  summoned,  either  to  pay  the 
money  due  or  to  abandon  the  property.  If  legal  proceedings  after 
being  commenced  are  not  prosecuted  for  three  years,  then  he 
has  only  to  account  for  the  produce  as  from  the  day  that  a  new 
demand  has  been  served.     (C.  2169,  2183,  2184 ;  Pr.  397,  682.) 

2177.  Any  easements  or  rights  in  rem  which  a  "  purchaser  "  in 
possession  had  over  the  property  before  he  obtained  possession 
thereof  revive  after  he  has  abandoned  it,  or  it  has  been  sold  by 
the  Court.  The  lien  of  his  personal  creditors  in  respect  of  charges 
registered  over  the  property  abandoned  or  that  has  been  sold  by 
the  Court,  ranks  after  those  of  persons  who  had  registered 
mortgages  against  the  former  owner.     (C.  2134,  2174.) 

2178.  A  "  purchaser  "  in  possession  who  has  paid  the  mortgage 
debt,  or  has  abandoned  the  mortgaged  property,  or  has  allowed 
himself  to  be  ejected  from  possession  of  the  property,  preserves  all 
the  rights  of  warranty  which  he  has  by  law  over  against  the  prin- 
cipal debtor  (»).     (C.  1626  and  following ;  2194.) 

2179.  A  "purchaser"  in  possession  who  wishes  to  clear  his 
property  of  mortgages  by  paying  them,  must  comply  with  the 

(t)  See  Arts.  1630,  1681. 
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fonnalities  which  are  laid  down  in  Chapter  VIII.  of  this  title. 
(C.  2181,  2193  and  foUowing.) 


Chapter  VH. 
Ok  the  Cesser  of  Liens  and  Mortgages. 

2180.  Liens  and  mortgages  cease  to  exist : — 

(1)  By  the  debt  for  which  they  were  security  being  wiped 

out  {i). 

(2)  By  the  creditor   giving  up  his  right  to  the  charge  or 

mortgage  (/). 

(3)  By  the  "  purchaser "  having  fulfilled  all  the  formalities 

and  conditions  required  by  law  for  freeing  the  land 
acquired  by  him. 

(4)  By  prescription.     When  the  debtor  is  in  possession  of  the 

property,  he  is  entitled  to  the  benefit  of  prescription 
when  the  time  limited  for  bringing  an  action  to  enforce 
a  lien  or  mortgage  has  run.  When  the  "purchaser" 
is  in  possession,  the  "  purchaser "  is  entitled  to  the 
benefit  of  prescription  when  the  time  limited  for  a 
person  in  possession  gayiing  a  title  by  prescription  to 
the  property  has  run.  The  time  for  a  title  by 
prescription,  where  the  person  in  possession  claims 
under  a  title-deed,  runs  as  from  the  day  that  such 
title-deed  has  been  registered  in  the  conservator  of 
mortgages'  register.  The  fact  that  a  creditor  inscribes 
his  mortgage  does  not  prevent  the  time  limited  for 
prescription  by  the  law,  as  regards  the  debtor  or  the 
"  purchaser,"  running  {k).  (C.  1234,  1251,  1431, 
2114,  2121,  2123,  2134,  2135,  2157,  2166,  2183,  2195, 
2219  and  following ;  2244,  2262,  2265.) 

(i)  The  mortgage  ceases  to  exist  by  payment,  merger,  novation  or  release  of 
the  original  debt.     (Art.  1234.) 

(J)  Release  may  be  express  or  implied.  It  would  be  implied  when  the  creditor 
is  party  to  the  sale  of  the  property  mortgaged  and  does  not  reserve  his  rights. 
(Caps.  9th  March,  1830  ;  S.  (1830),  I.  345.) 

(yt)  The  mere  fact  of  the  creditor  keeping  his  mortgage  registered  cannot  keep  it 
alive  for  more  than  the  time  limited  by  law  for  an  action  thereon.  To  prevent  the 
time  running  there  must  be  an  overt  act  done  against  the  person  in  possession. 
(Art.  2244.)  A  registration  of  a  mortgage  often  made  behind  the  "purchaser's" 
back  cannot  affect  him.  The  creditor  could  prevent  the  time  running  by  com- 
mencing an  action  in  the  Court  for  a  declaration  that  his  mortgage  was  valid  and 
still  subsisting.  (Caen,  23rd  March,  1847.)  But  see  18th  November,  1830; 
S.  (1831),  II.  146,  as  to  whether  the  mortgagee's  only  remedy  is  not  to  make  him 
pay  or  abandon  the  property,,  or  else  sell  the  property  before  the  Court. 
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Chapter  VIII. 

Of  the  Methods  of  Freeing  the  Property  from  Liens  and 

Mortgages. 

2181.  "  Purchasers  "  in  possession  of  land  or  rights  in  rem  over 
immovables,  who  wish  to  free  them  from  liens  and  mortgages, 
must  have  the  conveyance  transcribed  in  full  by  the  conservator 
of  mortgages  of  the  district  in  which  the  property  is  situated.  A 
special  register  shall  be  kept  for  the  purpose  of  transcribing  such 
documents,  and  it  shall  be  the  duty  of  the  conservator  of  mortgages 
to  give  a  person  requiring  it  a  certiBcate  that  he  has  done  so  (/). 
(C.  2182,  2196.) 

2182.  The  mere  fact  of  having  the  conveyance  transcribed 
in  the  register  of  the  conservator  of  mortgages  does  not  clear  the 
property  of  mortgages  and  liens  in  existence  over  it.  The  seller 
only  conveys  to  the  purchaser  such  property  and  rights  as  he 
himself  had  in  the  thing  sold,  and  he  transmits  them  subject  to 
the  same  liens  and  charges  as  he  himself  was  subject  to.  (C.  2114, 
2125,  2166.) 

2183.  If  the  new  owner  wishes  to  secure  himself  against  the 
legal  proceeding  authorized  in  Chapter  VI.  of  this  title,  he  is  bound, 
either  before  proceedings  are  taken  or  within  a  month  at  latest  of 
the  date  of  the  first  demand  (m)  that  has  been  served  npon  him,  to 
serve  the  creditors  at  the  places  chosen  by  them  for  service  with 
(1)  an  abstract  of  the  document  under  which  he  claims.  Such 
abstract  should  only  contain  the  date  and  nature  of  the  same,  the 
surname  and  exact  description  of  the  seller  or  donor,  as  the  case 
may  be,  the  nature  of  the  thing  sold  or  of  the  subject  of  the 
donation,  and  the  place  in  which  it  is  situated  ;  or,  if  the  immov- 
able in  question  is  a  whole  property,  the  general  name  of  the 
domain  and  the  name  of  the  arrondissements  in  which  it  lies,  the 
purchase  price  and  the  costs  that  form  part  of  the  purchase  price  ; 
or,  if  the  property  forms  the  subject-matter  of  a  donation,  the 
estimated  value  thereof.  (2)  A  certificate  of  the  transcription  of 
the  purchase  deed.  (3)  A  schedule  in  three  columns  :  in  the  first 
column  must  be  put  the  dates  of  the   mortgages   affecting  the 


Of.  for  law 

of  Mauritiufl, 
Mauritius, 
Ord.  57  of 
1860,  Art.  12. 


Cf .  for  Mau- 
ritius and 
Seychelles, 
Decaen 
Arrete,  23rd 
March,  1808, 
No.  166; 
Mauritius, 
Ord.  19  of 
1861, 
Art.  229. 


(/)  See  the  decret  of  the  14th  July,  1886,  which  exempts  communes  purchasing 
land  under  an  agreement,  the  purchase  price  of  which  is  under  500  francs,  from 
clearing  the  laud  of  mortgages.  (See  also  Law,  23rd  March,  1853,  as  to  mines ; 
Law,  2l8t  April,  1810,  Art.  17  and  following,  as  to  purchases  for  purposes  of  public 
utility.     See  Law,  3rd  May,  1841,  Art.  16.) 

(m)  "  Sommation,"  a  formal  demand  in  writing,  served  by  an  officer  of  the  Court, 
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property  and  date  on  which  thej  were  registered  ;  in  the  second 
column  the  names  of  the  creditors ;  in  the  third  the  total  of  the 
claims  registered  (»i).  (C.  1258,  2148,  2162,  2156,  2181,  2185, 
2192,2193;  Pr.  832;  T.  143.) 

2184.  The  purchaser  or  the  donee  must  state  in  the  same 
document  that  he  is  ready  to  pay  immediately  the  debts  and 
mortgages,  but  only  up  to  the  amount  of  the  purchase-money, 
without  distinguishing  between  the  debts  which  are  due  and  those 
not  due.     (C.  1 188,  1652,  2167,  2183,  2185.) 

2185.  When  the  new  owner  has  served  this  notice  in  the  time 
mentioned  above,  any  creditor  whose  claim  is  registered  may 
require  the  immovable  to  be  put  up  to  public  auction,  provided 
that^ 

( 1 )  He  gives  the  new  owner  notice  of  his  demand  within  forty 

days  at  the  latest  from  the  date  that  the  new  owner 
served  him  with  the  notice,  adding  thereto,  however,  two 
days  for  each  five  myriametres  of  distance  there  is 
between  the  address  chosen  for  service  and  the  actual 
residence  of  any  creditor  making  such  demand. 

(2)  This  demand  is  coupled  with  a  statement  that  the  creditor 

making  the  demand  will  make  a  bid,  or  have  a  bid  made 
a  tenth  above  the  price  agreed  to  be  paid  in  the  contract, 
or  the  value  put  upon  it  by  the  new  owner. 

(3)  An  identical  notice  has  been  served  on  the  former  owner 

who  was  the  principal  debtor. 

(4)  The  original  copies  of  these  notices  have  been  signed  by 

the  creditor  making  the  demand,  or  by  a  person  acting 
under  his  express  authority  ;  in  the  latter  case,  the  agent 
must  produce  a  copy  of  his  power  of  attorney. 

(5)  The  creditor  must   also  offer  to  give  security  up  to   the 

amount  of  the  purchase-money  and  the  costs. 
If  any  of  these  requirements  are  not  fulfilled  the  notice  shall  be 
void.     (C.  419,  450,  724,  883,  1183,  1358, 1428,  1536, 1583,  2018, 
2019,  2021,  2041,  2118,  2175,  2183,  2185,  2187,  2188;  Pr.  1033.) 

2186.  If  none  of  the  creditors  has  required  the  property  to  be 
put  up  to  auction  within  the  time  laid  down,  and  fulfilled  the 
conditions  required  for  such  demand,  the  value  of  the  immovable 
remains  finally  fixed  at  the  price  agreed  in  the  conveyance,  or  the 
valuation  put  upon  it  by  the  new  owner,  and  he  therefore  is  freed 
from  all  liens  and  mortgages  in  the  lands,  as  and  when  he  has 
paid  the  said  amount  to  the  OTeditors  who  are  entitled  to  receive 


(n)  The  firet  demand  is  the  demand  spoken  of  in  Art.  2169. 
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the  same,  or  after  he  has  deposited  the  amount  (o),     (C.    1258, 
1269,  1650,  2180,  3rd  para. ;  Pr.  771,  812  and  foUowing.) 

2187.  If  the  property  should  be  resold  by  auction,  the  proceed- 
ings adopted  for  the  sale  shall  be  those  laid  down  for  forced  sales, 
and  the  creditor  who  demanded  the  resale  or  else  the  new  owner 
shall  have  the  conduct  of  the  proceedings.  The  person  con- 
ducting shall  state  in  the  notices  of  the  sale  the  price  at  which  the 
land  was  agreed  to  be  sold  under  the  contract,  or  the  sum  at  which 
it  has  been  valued  by  the  donee,  and  the  figure  to  which  the 
creditor  has  bound  himself  to  raise  the  purchase-money  or  have  it 
raised  (p).     (C.  2202  ;  Pr.  709,  836  and  following.) 

2188.  The  person  to  whom  the  property  is  knocked  down  is 
bound,  in  addition  to  paying  the  price  at  which  the  property  is 
knocked  down,  to  repay  the  dispossessed  purchaser  or  donee  his 
costs  and  proper  expenses  incuiTcd  by  him  in  connection  with  the 
conveyance,  the  costs  which  he  incurred  for  having  the  conveyance 
transcribed  in  the  register  of  the  conservator  of  mortgages,  also  those 
in  connection  with  the  serving  of  the  notice,  and  those  incurred  in 
having  the  property  resold.    (C.  550, 1 183,  1052, 2175, 2176, 2188.) 

2189.  If  the  piu'chaser  or  donee,  by  making  the  highest  bid, 
remains  owner  of  the  land  put  up  for  auction,  he  is  not  bound  to 
register  the  judgment  of  the  Coui't  declaring  him  purchaser  (q). 

2190.  The  land  must  be  sold  by  public  auction,  even  if  the 
creditor  who  required  it  to  be  sold  withdraws  his  demand  and  pays 
the  amount  which  he  undertook  the  property  should  not  go  under, 
unless  all  the  mortgagees  expressly  consent  to  the  sale  not  being 
proceeded  with. 

2191-  If  the  original  purchaser  becomes  the  purchaser  of 
the  land  he  has  the  ordinary  right  of  action  over  against  his 
vendor  to  be  reimbursed  the  amount  which  he  has  had  to  pay 
beyond  that  agreed  upon  in  the  contract  of  purchase,  and  also  for 
interest  on  such  amount  as  from  the  day  that  he  made  such  several 
payments.     (C.  1625  and  following  ;  2177,  2178,  2192.) 

(o)  Mr.  Paul  Roy,  in  his  edition  of  the  Code,  has  a  note  to  this  Article  to  the 
effect  that  the  further  time  given  for  each  myriametre  is  now  only  one  day,  and 
not  two.  The  reason  why  the  vendor  has  to  be  given  notice  of  the  creditor's 
demand  and  the  offer  of  a  sixth  more  is  to  give  him  a  chance  of  paying  off  the 
creditors,  and  so  avoid  having  to  pay  the  purchaser  the  costs  to  which  he  has 
been  put  under  his  warranty. 

{p)  For  the  proceedings  in  a  forced  sale,  see  Art.  836  of  the  Code  of  Procedure  ; 
and  see  Art.  7'2'2  of  the  same  Code. 

(q)  The  reason  being  that,  having  fulfilled  the  formalities  required  by  Arts.  2183 
and  2184,  no  mortgagee  having  had  the  property  knocked  down  to  him  or  had  it 
sold  to  another,  he  has  cleared  his  land  of  the  mortgages. 
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2192-  When  the  document  under  which  the  new  owner  claims 
includes  either  immovables  and  movables,  or  several  immovables, 
some  of  which  are  mortgaged  and  others  not,  then,  whether  the 
properties  are  within  the  district  of  the  same  or  of  a  different  con- 
servator of  mortgages,  or  whether  such  properties  are  sold  at  one 
price  for  the  whole  or  at  a  price  for  each,  and  whether  they  are 
worked  together  or  not,  the  new  owner  shall  state  in  the  notice, 
which  he  has  to  serve  upon  the  mortgagees,  the  purchase  price  of 
each  immovable  charged  with  a  separate  and  particular  mortgage  ; 
such  price  being  arrived  at  by  an  estimate  if  necessary,  based  upon 
the  whole  amount  payable  under  the  document. 

The  creditor  who  ofEers  a  higher  price  can  in  no  case  be  com- 
pelled to  make  his  offer  include  either  the  movables  or  other 
immovables  than  those  mortgaged  to  him,  and  situated  in  the 
district  of  the  same  conservator  of  mortgages.  The  new  owner 
shall,  however,  always  have  his  remedy  over  against  the  persons 
through  whom  he  claims  for  any  damage  that  he  may  suffer  owing 
either  to  the  things  or  the  works  he  acquired  being  separated  (r). 


Repealed  in 
Mauritius  by 
Mauritius, 
Ord.  11  of 
1882,  Art.  3. 


Chapter  IX. 

Of  the  Method  of  Freeing  a  Property  of  Unregistered 
Land  Mortgages  existing  over  the  Property  of  Husbands 
AND  Guardians. 

2193-  Purchasers  of  immovables  belonging  to  either  husbands 
or  guardians  may  free  the  property  so  acquired  from  mortgages, 
even  when  the  liens  upon  the  property  in  respect  of  guardianship, 
the  wife's  dowry,  and  her  rights  of  taking  out  of  the  assets  before 
division,  and  her  claims  under  her  marriage  settlement  have  not 
been  registered  (.s).     (C.  2121,  2135  and  following  ;  2153,  2181.) 

2194.  To  do  this  the  purchasers  must  have  a  properly  collated 
copy  of  the  conveyance  deposited  at  the  registry  of  the  civil  court 
of  the  place  in  which  the  property  is  situated,  and  must  give  notice 
both  to  the  wife  and  to  the  assistant  guardian  and  the  attorney  of 
the  Republic  attached  to  Court,  that  they  have  made  such  deposit. 
An  abstract  of  such  conveyance  containing  the  date,  the  surname 
and  christian  names,  profession  and  address  of  the  contracting 
parties,  a  statement  as  to  the  nature  and  situation  of  the  property, 


(r)  "  Works"  here  means  either  agricultural  or  industrial  operations. 

(«)  As  to  land  taken  for  purposes  of  public  utility,  see  Law,  3rd  May,  1841, 
Art.  17.  If  STich  charges  are  registered,  the  purchaser  must  adopt  the  procedure 
laid  down  in  the  last  chapter. 
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the  sum  for  which  the  property  has  been  purchased,  and  the  other 
charges  incidental  to  such  purchase,  shall  be  and  shall  remain 
posted  up  for  two  months  in  the  Court  room.  During  this  time 
the  wife,  husband,  guardian,  the  minors,  the  persons  interdicted, 
theu'  relatives  or  friends,  and  the  Attorney  of  the  Republic  shall 
be  entitled  to  register  any  mortgages  they  may  have  at  the  office 
of  the  conservator  of  mortgages,  and  such  registration  shall  have 
the  same  effect  as  if  such  charges  had  been  registered  at  the  date 
of  the  marriage  contract,  or  on  the  day  on  which  the  guardian 
entered  upon  his  guardianship,  as  the  case  may  be.  Such  registra- 
tion shall,  however,  be  without  prejudice  to  any  proceedings  (as 
has  been  mentioned  above)  that  may  be  taken  against  the  husband 
or  guardian,  as  the  case  may  be  (f),  in  respect  of  any  mortgages 
they  may  have  granted  to  third  parties,  without  having  previously 
stated  that  such  immovables  were  already  subject  to  mortgages  in 
respect  of  the  wife's  or  minor's  claims.  (C.  1*348,  1353,  2136, 
2154,  2181,  2183.) 

2195.  If  no  charge  on  behalf  of  the  wife,  minors,  or  interdicted 
person  has  been  registered  against  the  immovables  so  sold  during 
the  said  two  months,  they  shall  pass  to  the  purchaser  free  of  any 
charge  in  respect  of  dowry  or  the  wife's  claims  under  her  marriage 
contract,  or  in  respect  of  the  guardianship  ;  but  this  shall  not 
affect  any  right  of  action  which  may  exist  as  against  the  husband 
or  guardian  respectively.  If  charges  on  behalf  of  the  said  wife, 
minors,  or  interdicted  persons  are  registered,  and  there  are  prior 
creditors  whose  claims  absorb  the  purchase-money  wholly  or  in 
part,  the  purchaser  is  freed  from  the  lien  to  the  extent  of  the 
purchase-money,  or  that  part  thereof  which  is  paid  to  the  creditors  in 
their  proper  order  of  priority,  and  to  the  extent  of  such  payments 
the  charges  registered  on  behalf  of  the  wife,  minors  or  interdicted 
persons  are  cancelled.  If  the  charges  of  the  wife,  the  minors,  or 
the  interdicted  persons  are  earlier  than  those  of  the  creditors,  the 
purchaser  cannot  pay  over  any  part  of  the  purchase-money  so  as  to 
prejudice  such  registered  charges  which  rank  always,  as  has  already 
been  stated,  as  from  the  date  of  the  marriage  contract  or  from  the 
date  of  the  guardian's  taking  up  his  duties,  and  in  such  case  the 
charges  of  the  creditors  which  do  not  rank  shall  be  cancelled  (ii). 
(C.  2135,  2136,  2154,  216rt,  2180,  2186,  2193,  2194;  Pr.  759, 
767.) 


(<)  Art.  2136.     This  action  against  the  husband  or  guardian  is  under  Art.  2136. 

(m)  As  soon  as  these  charges  are  registered  those  entitled  to  them  can  adopt  the 
procedure  pointed  out  under  Arts.  2185—2187,  so  as  to  force  the  propertj  to  be 
put  up  to  public  auction,  and  so  perhaps  get  a  price  which  will  cover  the  charges. 
W.  E  K 
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Chapter  X. 
Of  the  Registers  of  the  Conservator  of  Mortgages  being 

OPEN    to    the    PUKLIC,  AND    OF    THE    RESPONSIBILITY   OF    THE 

Conservator  of  Mortgages. 

2196-  Conservators  of  mortgages  are  bound  to  deliver  to  all 
those  who  ask  for  them,  copies  of  documents  transcribed  in  their 
registers  and  of  the  inscriptions  still  in  effect,  or  else  a  certificate 
that  there  is  no  such  charge  on  the  property.  (C.  2135,  2148, 
2153,  2154,  2197,  2202.) 

2197.  The  conservators  of  mortgages  are  responsible  for  damage 
arising  from — 

(1)  Any  omission  to  enter  in  their  registers  a  copy  of  documents 

transferring  the  ownership  of  property  or  of  other 
documents  respecting  liens  brought  to  their  office  for 
registration ; 

(2)  For  omitting  to  state  in  their  certificates  any  one  or  more  of 

the  registered  liens ;  unless,  in  the  latter  case,  the  mistake 
arises  from  some  insufficient  description  for  which  they 
could  not  be  considered  responsible.  (C,  1382.  1383, 
1248,  2nd  para. ;  2157,  2202.) 

2198-  When  the  conservator  of  mortgages  has  omitted  entering 
in  his  certificate  one  or  more  of  the  charges  on  an  immovable,  the 
new  owner  takes  the  land  freed  therefrom,  if  he  has  asked  for  a 
certificate  since  having  his  conveyance  transcribed.  The  only 
remedy  is  one  over  against  the  conservator  of  mortgages;  but 
without  prejudice  to  the  creditors'  right  to  obtain  payment  out  of 
the  purchase- money  in  their  order  of  priority,  so  far  as  the  same 
has  not  yet  been  paid  over  by  the  purchaser,  or  so  long  as  the 
Court  has  not  approved  of  a  scheme  of  distribution  of  the  same  (x). 
(Pr.  749  and  following ;  834.) 

2199.  Conservators  of  mortgages  have  no  right  ever  to  refuse 


Such  overbidding,  a«  it  is  called  ("  sarenchfere  "),  must  be  done  within  the  two 
months.  (Arret,  16th  December,  1840;  S.  (1841),  II.  88.)  The  day  of  the 
contract  of  marriage  is  for  this  purpose  the  day  on  which  the  marriage  was 
celebrated  before  the  registrar.     (Caen,  9th  June,  1876  ;  S.  (1877),  II.  1 18.) 

{z)  When  land  is  sold  by  auction  by  the  Court,  the  registrar  of  the  Court  draws 
up  a  schedule  showing  how  he  proposes  distributing  the  money  among  the  creditors, 
which  is  posted  up  a  certain  time,  and  the  scheme  of  distribution  is  then  approved 
by  the  judge  in  the  Court  after  fixing  a  day  for  hearing  any  objections  thereto. 
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or  delay  either  the  transcription  of  a  conveyance  of  land  or  the 
registration  of  mortgage",  or  giving  a  certificate  that  is  demanded. 
If  they  do  so  they  are  liable  to  pay  the  parties  damages.  Either 
the  justice  of  the  peace,  or  the  bailiff  (who  is  charged  with  the 
duty  of  calling  on  cases  in  Court),  or  some  other  bailiff,  or  a  notary 
whose  act  shall  be  witnessed  by  two  witnesses,  shall  draw  up 
immediately  an  official  memorandum  of  any  refusal  or  delay  in 
registering.     (C.  2197,  2202  and  following.) 

2200.  (As  modified  by  Law,  5th  January,  1875.)  Moreover, 
the  conserv'ators  of  mortgages  shall  be  obliged  to  keep  a  register 
written  up  day  by  day  which  shall  record,  in  their  numerical  order, 
the  papers  deposited  with  them,  viz.,  of  the  conveyances  of  pro- 
perty, attachments  of  immovable  estates,  which  have  been  given 
to  them  to  be  transcribed  ;  of  the  abstracts  which  have  been  given 
to  be  registered  ;  of  the  documents  given  to  them  to  be  entered 
up,  viz.,  juridical  acts,  certified  copies  or  abstracts  of  documents 
that  are  assignments  of  rights  or  giving  priorities,  of  judgments 
tbat  declare  juridical  acts  already  transcribed  to  be  either  rescinded 
by  mutual  consent,  to  be  void,  or  to  be  rescinded  by  the  Court. 
They  must  give  the  persons  bringing  such  various  documents  to  be 
transcribed,  registered  or  entered  up,  a  receipt  on  stamped  paper  for 
each  document  or  abstract  to  be  transcribed,  inscribed  or  entered  up. 
Such  receipt  shall  contain  the  number  of  the  register  on  which  the 
document  deposited  was  inscribed,  and  the  conservators  must  only 
transcribe  the  conveyances  of  property  or  attachments  of  property, 
or  register  abstracts,  or  enter  up  assignments  or  documents  by 
which  priority  is  given,  or  the  judgments  declaring  documents 
which  have  been  transcribed  in  the  books  kept  for  that  purpose 
to  be  void  or  rescinded  by  the  Court,  according  to  the  date 
and  in  the  order  they  were  deposited  with  them.  The  register 
required  to  be  kept  by  this  Article  shall  be  kept  in  duplicate,  and 
one  of  the  copies  shall  be  deposited  free  of  costs,  within  thirty  days 
of  its  being  closed,  at  the  registry  of  the  civil  Court  of  another 
district  than  that  in  which  the  conservator  lives.  The  President 
of  the  Court  of  the  district  in  which  the  office  of  the  conservator 
of  mortgages  lies  shall  give  directions  as  to  the  registry  to  which 
the  duplicate  of  the  deposit  register  shall  be  sent.  These  direc- 
tions shall  be  given  upon  the  application  of  the  Attorney- 
General  (f/). 


Original 
articles 
modified  and 
repealed  in 
Seychelles  so 
far  as  con- 
trary to 
Ord.  5  of 
1904.     See 
Alt.  37  of 
that  Ordin- 


(y)  The  reporter  of  the  Law  of  5th  January,  1875,  gave  a  most  clear  summary 
of  the  economy  and  working  of  the  conservator  of  mortgages'  office  when  intro- 
ducing the  law.  To  this  the  reader  is  referred.  He  will  find  it  in  the  note.s  to  this 
Law  in  Mr.  Sirey's  edition  of  the  Laws.     The  conservator  of  mortgages  has  to 
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2201.  All  the  registers  of  conservatoi\s  of  mortgages  are  to  be 
kept  on  stamped  paper,  numbered  and  initialed  behind  and  in 
front  by  one  of  the  judges  of  the  Court  of  the  district  in  which 
the  conservator's  office  is  situated.  The  registers  must  be  closed 
every  day  in  the  same  way  as  those  in  which  documents  are 
registered. 

2202.  The  conservators  of  mortgages  are  bound  to  comply  with 
all  the  requirements  of  this  chapter  in  doing  their  work,  under 
pain  of  a  fine  of  from  two  hundred  to  a  thousand  francs  for  the 
first  offence,  and  of  being  dismissed  for  the  second,  without  pre- 
judice to  any  claims  of  parties  for  damages,  which  shall  be  paid 
before  the  fine.     (C.  1149,  1382,  2102,  7th  para. ;  2197.) 

2203.  The  entries  in  the  deposit  book,  the  registration  of  mort- 
gages book,  the  transcription  book,  shall  be  made  consecutively 
without  any  blank  or  interlineation,  under  pain  of  the  conservator 
of  mortgages  having  to  pay  a  fine  of  from  a  thousand  to  two 
thousand  francs,  and  damages  and  interest  to  the  parties,  stich 
damages  being  paid  preferentially  to  the  fine.     (C.  1149.) 


Title  XIX. 


OF  FORCIBLE  DISPOSSESSION,  AND  OF  THE  MARSHALLING  OF 

CREDITORS. 


Chapter  I. 

Of  Forcible  Dispossession. 

2204.  A  creditor  can  bring  an  action  to  have  his  debtor  dis- 
possessed by  the  Court  (1)  of  his  immovable  property  and  of  such 


keep  four  books : — (1)  A  deposit  book,  showing  the  dociunents  deposited ;  (2)  a 
register  of  mortgages  ;  (3)  a  register  of  conveyances  ;  (4)  a  register  of  attachments. 
The  original  Article  only  required  the  conservators  to  put  in  their  deposit  books 
the  documents  mentioned  in  (2)  and  (3)  above,  and  such  deposit  book  M'as  therefore 
incomplete  ;  the  new  Article  obliges  them  to  put  in  attachments,  and  also  a 
memorandum  of  all  assignments  and  other  documents  mentioned  in  the  new 
Article  which  come  into  the  office  to  be  entered  up.  It  thus  compels  this  deposit 
book  to  be  kept  in  a  manner  that  it  is  a  brief  though  not  detailed  account  of 
the  whole  work  that  passes  through  the  office.  The  new  Law  next  orders  the 
deposit  book  to  be  kept  in  duplicate,  and  secures  that  such  duplicate  shall  be 
kept  as  and  when  each  deposit  book  is  completed  [i.e.,  filled  in)  at  another  office, 
the  object  being  to  prevent  fraud  and  procure  additional  security  in  case  of 
fire,  &c. 
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immovable  appurtenances  thereof  as  are  the  property  of  his  debtor; 
(2)  of  his  usufruct  over  similar  property  (z).  (C.  517,  578,  2092 
and  following  ;  2118 ;  Pr.  673  and  following  ;  692.) 

2205.  The  personal  creditors  of  a  co-heir  cannot,  however,  take 
proceedings  to  have  his  undivided  share  in  the  immovables  of  a 
succession  sold  by  the  Court  before  the  property  has  been  either^ 
partitioned,  or  else  sold  as  a  whole  by  the  Court.  They  are 
entitled  to  take  steps,  if  they  think  proper,  to  have  the  property 
partitioned  or  sold,  or  can  intervene  in  such  proceedings  under 
Art.  832  in  the  title  concerning  "Successions"  (a).  (C.  882, 
1166,2114,2169,2205.) 

2206.  Proceedings  cannot  be  taken  to  have  a  minor's  im- 
movables, even  when  he  is  an  emancipated  minor,  sold  by  the 
Court  (b),  until  his  movables  have  been  sold  and  realized.  (C.  457, 
476  and  following.) 

2207.  It  is  not  necessary  to  realize  movables  before  realizing 
the  immovables  that  are  owned  undividedly  by  a  person  of  age, 
with  a  minor  or  an  interdicted  person,  if  the  debt  is  one  that  the 
person  of  age,  and  the  minor  or  interdicted  person  are  both  liable 
to  pay,  or  when  the  proceedings  have  been  commenced  against 
the  person  of  age  before  he  was  interdicted. 

2208.  When  it  is  proposed  to  take  proceedings  to  forcibly  dis- 
possess a  person  of  movables  that  form  part  of  the  property  owned 
in  community  by  the  husband  and  wife,  the  proceedings  should  be 
taken  only  against  the  husband,  who  is  the  debtor,  though  the 
wife  may  also  be  liable  in  respect  of  the  debt.  When  the  pro- 
perty with  respect  to  which  proceedings  are  taken  is  the  wife's 
immovable,  and  does  not  form  part  of  the  community,  proceedings 
should  be  taken  against  both  husband  and  wife.  The  wife  can 
obtain  the  authority  of  the  Court  to  act  alone  if  the  husband 
refuses  to  be  joined  with  her  or  if  she  is  a  minor.     The  Court  will 

(z)  As  the  property  of  the  debtor  is  the  creditor's  security,  and  he  contracts  in 
respect  thereof,  the  logical  result  is  that,  to  obtain  payment  of  a  debt,  the  debtor 
must  be  dispossessed  of  the  immovable.  The  procedure  for  seizing  movables  and 
selling  them  is  called  "  saisie "  or  "execution."  (Art.  563  of  the  Code  of 
Procedure.) 

(a)  The  reason  of  this  prohibition  seems  to  be  that  the  Court  could  not  conve- 
niently sell  an  undivided  share,  that  the  debtor  would  lose  thereby,  and  that 
proceedings  would  still  have  to  be  taken  for  partition  or  sale  of  the  property  as  a 
whole,  and  therefore  useless  costs  incurred.  (See  Cass.  3rd  July,  1826;  Devilleneuve, 
Vol.  VIII.  (1825—1827),  p.  378.)  This  decision  also  shows  that  the  Article  only 
applies  to  a  forcible  sale. 

(*)  This  applies  to  every  sort  of  legal  execution  upon  them.  (See  Caas. 
18th  March,  1857  ;  S.  (1857),  II.  386.) 
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appoint  a  guardian  to  the  wife  if  both  husband  and  wife  are 
minors,  or  if  the  wife  being  a  minor,  the  husband  who  is  of  age 
refuses  to  be  joined.  The  proceedings  should  then  be  taken 
against  such  guardian  as  defendant.  (C.  217  and  following ; 
1421,  1424  and  following;  1428,  1449,  1554  and  following; 
a576 ;  Pr.  861  and  following ;  Co.  5,  7.) 

2209.  A  creditor  cannot  take  proceedings  to  have  immovables 
sold  by  the  Court  which  are  not  mortgaged  to  him,  except  when 
the  property  mortgaged  to  him  turns  out  insufficient  to  meet  his 
claims. 

2210.  Proceedings  cannot  be  taken  simultaneously  for  a  forced 
sale  of  properties  situated  in  difPerent  districts,  but  only  successively ; 
unless  the  properties  are  worked  together  as  one  and  the  same 
undertaking.  In  such  latter  case  the  proceedings  should  be  taken 
in  the  district  in  w^hich  the  head  office  of  the  works  is  situated,  or 
if  there  is  no  head  office,  then  the  district  in  which  the  property 
lies  that  produces,  as  appears  from  the  original  list  of  tax  payers, 
the  greatest  revenue  (c). 

2211.  When  the  properties  mortgaged  to  the  creditor,  and  those 
which  are  not  mortgaged,  form  part  of  the  same  works,  or  when 
the  properties  situated  in  different  districts  form  part  of  the  same 
undertaking,  then  the  debtor  may  apply  to  the  Court  to  have  them 
all  sold  together ;  and  a  definite  part  of  the  money  produced  by 
the  sale  is  appropriated  by  means  of  a  valuation  (d)  (if  necessary) 
to  each  property.     (C.  2166,  2192  ;  Pr.  757.) 

2212-  The  judges  may  suspend  the  proceedings  to  have  the 
debtor  dispossessed,  if  he  proves  by  means  of  leases  that  have  been 
drawn  up  by  a  notary  that  the  net  and  unincumbered  yearly 
income  of  his  immovables  is  sufficient  to  pay  the  capital  and 
interest  of  the  debts  and  costs,  and  he  offers  to  hand  over  the 
management  thereof  to  the  creditor.  But  the  proceedings  may  be 
resumed  if  any  opposition  thereto  is  lodged  or  any  difficulty  arises 
as  to  payment  {e).     (C.  1275,  1317.) 

2213.  Proceedings  -for  a  compulsory  sale  must  be  based  upon 
a  claim  which  is  contained  in  a  document  (/')  drawn  up  by  a 

(c)  The  object  of  this  Article  is  to  prevent  the  debtor  being  oppressed  with  a 
number  of  actions  started  simultaneously,  which  might  ruin  him  in  costs.  If  the 
properties  are  worked  together  there  can  only  be  one  set  of  proceedings. 

(d)  "Ventilation  "  is  the  term  used  for  the  estimate  by  which  a  particular  part  of 
the  purchase-money  is  appropriated  to  each  of  the  things  sold  in  one  lot.  (Rogron. 
See  his  note  to  Art.  1601.) 

(«)  As,  e.ff.,  if  the  land  was  claimed  by  a  third  party. 

(/)  I.e.,   an  "  acte  authentique."      Throughout   this  translation  this  word  is 


mi 
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public  functionary,  and  on  which  execution  could  be  levied.  If 
the  debt  has  to  be  paid  in  kind,  and  is  not  liquidated,  the  pro- 
ceedings are  valid,  but  the  property  cannot  be  put  up  for  sale 
until  the  debt  has  become  a  debt  for  a  liquidated  amount  (g). 
(C   1317;  Pr.  551.) 

2214.  An  assignee  of  a  document  which  is  in  the  form  of  an 
order  to  seize  (h)  cannot  take  proceedings  for  dispossession  until  he 
has  given  notice  of  the  assignment  to  the  debtor.     (C.  1690,  2213.) 

2215.  Proceedings  for  compulsory  sale  may  be  taken  under  an 
interlocutory  or  final  judgment,  which  has  been  given  in  the  form 
of  an  order  to  seize  provisionally,  although  it  is  appealable ;  but 
the  property  may  not  be  sold  except  after  a  judgment  of  a  final 
Court  or  a  judgment  which  has  ceased  to  be  appealable.  Proceed- 
ings cannot  be  taken  under  a  judgment  given  by  default  until  the 
time  for  appealing  from  such  judgment  has  elapsed.  (C.  1351  ; 
Pr.  135,  155;  Co.  643.) 

2216-  Proceedings  cannot  be  quashed  on  the  ground  that  the 
creditor  has  taken  proceedings  for  a  larger  sum  than  that  he  is 
entitled  to. 

2217.  Proceedings  for  compulsory  sale  of  immovables  must  be 
preceded  by  an  application  for  payment  served  by  a  bailiff  of  the 
Court,  which  must  have  bee^n  served  on  the  initiative  and  at  the 
request  of  the  creditor  on  the  debtor  personally,  or  at  his  residence. 
The  form  in  which  the  application  should  be  made,  and  the  pro- 
ceedings to  be  adopted  in  an  action  for  dispossession  are  laid  down 
in  the  Code  of  Procedure.     (Pr.  551,  673  and  following.) 

translated  as  "drawn  up  by  a  notary,"  but,  strictly  speaking,  there  are  a  number 
of  other  documents  which  are  "  authentique."  (See  next  note.)  Perl  aps  it  might 
have  been  translated  by  "  a  document  of  record,"  and  the  reader  have  been  referred 
to  a  Ust  of  documents  of  "  record  "  in  the  next  note. 

{ff)  The  following  definitions  may  help  to  understand  the  law  terms  used  in 
Art.  2213.  They  are  taken  from  the  "  Dictionnaire  du  Notariat."  "  Titre 
executoire  "  is  a  document  or  judgment  which  has  attached  to  it  an  order  to  seize 
given  by  a  judicial  officer.  "  Acte  d'execution  paree,"  a  document  on  which  exe- 
cution may  be  levied,  i.e.,  a  document  which  it  is  unnecessary  to  make  a  rule  of 
Court.  Execution  can  be  levied  on  notarially-drawn  documents  in  France.  "  Acte 
authentique  "  is  a  document  drawn  up  by  a  competent  public  officer  and  in  the 
form  required  by  law.  There  are  four  kinds  of  "  actes  authcntiques  "  : — (1)  Docu- 
ments emanating  from  the  legislature,  i.e.,  laws,  documents  emanating  from  the 
sovereign  powers,  such  as  ordinances,  decrets,  treaties,  &c.  (2)  Administrative  docu- 
ments which  emanate  from  the  heads  of  various  public  departments,  as  the  documents 
contained  in  the  public  registers,  such  as  acts  of  civil  status,  &c.  (3)  Acts  emanating 
from  the  Courts,  such  as  judgments,  all  orders  with  reference  to  procedure,  writs, 
warrants,  attachments,  judicial  enquiries,  reports  made  by  judicial  officers. 
(4)  Documents  drawn  up  by  notaries. 

(A)  "  Acte  executoire."     (See  note  to  Art.  2213.) 
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Chapter  II. 

Of  the  Marshao.ing  of  Creditors  and  ok  the  Distribution  of 
THE  Money  produced  by  a  Sale  among  the  Creditors. 

2218.  The  Code  of  Procedure  regulates  the  way  the  creditors 
should  rank,  and  the  way  the  purchase-money  should  be  distributed, 
and  also  the  procedure  to  be  adopted.     (Pr.  749  and  following.) 


Title  XX. 

OF     PRESCRIPTION. 


Chapter  I. 
Q-ENERAL  Provisions. 

2219.  Prescription  is  the  means  whereby,  owing  to  the  lapse 
of  time,  and  within  the  conditions  laid  down  by  the  law,  property 
may  be  acquired  and  a  person  be  freed  from  his  obligations  (i). 
(C.  617,  625,  712,  1234,  2180,  2228  and  foUowing.) 

2220.  A  right  to  plead  prescription  cannot  be  given  up  before 
a  title  by  prescription  has  been  acquired.  When  once  a  title  by 
prescription  has  been  acquired  one  may  give  up  one's  right  to 
claim  it.     (C.  1130,  1133,  1134.) 

2221.  The  right  to  claim  prescription  may  be  given  up  expressly 
or  by  implication.  The  law  implies  that  a  person  has  given  up  the 
right  to  claim  prescription  when  he  does  an  act  which  involves 
the  abandonment  of  such  right  (J).     (C.  2220.) 

2222.  A  person  who  cannot  alienate  in  law  cannot  give  up  a 
right  to  the  benefit  of  prescription.  (C.  128,  217,  1124  and 
following;  1305  and  following;  1421,  1428,  1449,  1507  and 
following;  1535,  1538,  1554  and  foUowing;  1561,  1594,  1598 
and  following  ;  Co.  446  and  following.) 

2223.  A  judge  cannot  put  forward  the  plea  of  prescription 
on  his  own  motion.     (C.  2224.) 

(t)  It  is  obvious  from  this  definition  that  the  French  law  term  "  prescription  " 
includes  both  what  the  English  law  calls  prescription  and  what  it  calls  limitation 
of  actions.  The  former  extinguishes  a  right  entirely  ;  tlie  latter  only  prevents 
a  person  bringing  an  action,  but  it  does  not  prevent  him  pleading  the  actual 
facts  as  a  defence. 

(J)  Such  as  paying  rent  to  the  original  owner  against  whom  he  had  acquired 
a  title  by  presciiption,  or  if  a  debtor  asks  the  creditor  for  time  to  pay.     (Eogron.) 
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2224.  A  plea  of  prescription  can  be  raised  at  any  stage  of  an 
action,  even  before  a  Court  of  Appeal,  unless  the  person  who  has 
not  pleaded  prescription  must  be  assumed,  from  the  facts  of  the 
case,  to  have  given  up  his  right  to  do  so.     (C.  2272,  2275.) 

2225.  Creditors  {k),  or  any  other  persons  interested  in  proving 
that  a  title  has  been  acquired  by  prescription,  may  set  up  the 
plea  of  prescription,  though  the  debtor  or  owner  of  the  property, 
as  the  case  may  be,  gives  up  his  plea  of  prescription.  (C.  1166, 
1183,  1705,  2125.) 

2226.  A  title  by  prescription  cannot  be  acquired  to  property 
which  is  not  capable  of  private  ownership  (/).  (0.  538,  643,  1128, 
2227,  2229,  2230,  2232,  2262.) 

2227.  The  State,  public  institutions,  and  communes  are  affected  For  Mauri- 
by  the  same  rules  as  to  prescription  as  private  individuals  (w).  sey.-heUes, 
(C.  2265  ;  Pr.  398.)  cf.  Arrgte, 

Decaen, 
23rd  March, 

Chapter  11.  lee,  and 

Mauritius, 

Of    Possession.  Ord.  lOof 

1874, 

2228.  Possession  means  either  the  detention  (w)  or  the  enjoy- 
ment of  a  thing  or  of  a  right  by  a  person  who  actually  has  or 
enjoys  the  same  personally  or  else  through  another  who  acts  on  • 
his  behalf.     (C.  614,  2134,  2180,  2229,  2230,  2239,2262;  Pr. 
3,  23.) 

2229.  In  order  to  gain  a  title  by  prescription,  the  possession 
must  be  continuous,  uninterrupted,  peaceful,  public,  and  unequi- 
vocal, and  as  owner  (o).  (C.  688,  691,  2232,  2236,  2242,  2243; 
Pr.  23.) 

(A)  Creditors  are  entitled  to  set  up  a  plea  of  prescription  which  their  debtor  might 
have  set  up,  for  thereby  the  debtor's  property  in  increased  either  by  his  having 
acquired  a  property  or  a  debt  having  been  barred.  Any  other  person  interested 
would  generally  mean  an  assignee  of  the  debtor,  but  may  mean  a  person  entitled 
to  the  usufruot  of  the  property  through  the  debtor.  (Cass.  5th  May,  1851  ; 
D.  (1851),  I.  261  ;  and  S.  (1851),  I.  344.) 

{l)  Such,  for  example,  as  public  roads  (Art.  538),  churches  (S.  (1838),  I.  728), 
fortifications  (S.  (1838),  I.  208),  and  the  towing  paths  of  a  public  canal.  (S.  (1851), 
I.  196.) 

(m)  This  only  applies  to  property  owned  by  these  bodies  which  are  not  devoted 
to  the  public  use.  Thus,  a  title  could  not  be  acquired  by  prescription  to  a  public 
park,  but  could  to  land  leased  by  the  State. 

(«)  The  possession  of  a  bailee  is  in  French  law  called  "detention";  a  person 
having  the  usufruct  has  the  "enjoyment  "  ("  jouissauce  "). 

(o)  It  has  been  held  that  where  possession  was  originally  adverse,  and  the 
possessor  became  general  ageut  of  the  owner,  time  did  not  run  during  the  whole 
continuance  of  the  agency.     (Cass.  30th  May,  1857  ;  8.  (1859),- 1.  319.) 
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2230-  A  person  in  possession  is  always  presumed  to  be  in 
possession  on  his  own  behalf,  unless  it  is  proved  that  the  possession 
was  originally  on  behalf  of  another.  (C.  2234,  2236,  2242  and 
following.) 

2231.  When  the  possession  was  originally  on  behalf  of  another, 
possession  is  always  presumed  to  be  in  virtue  of  the  same  right, 
unless  the  contrary  is  proved.     (C.  1350,  1352,  2236,  2240.) 

2232.  Acts  which  are  only  done  by  permission  or  merely 
tolerated  cannot  form  the  basis  of  either  possession  or  prescrip- 
tion {p). 

2233.  Acts  of  violence  cannot  form  the  basis  of  a  possession 
which  can  cause  time  to  run.  Possession  for  the  purpose  of 
making  time  run  only  commences  when  the  violence  has  eeas^. 
(C.  1112,  1304.) 

2234.  If  a  person  who  is  actually  in  possession  proves  that  he 
has  been  previously  in  possession,  he  is  presumed  to  have  been  in 
possession  during  the  intervening  time,  unless  the  contrary  is 
proved.     (C.  1350,  1352,  2230  and  foUowing.) 

2235.  To  make  up  the  time  required  for  prescription  to  have 
run,  one  may  add  Ihe  possession  of  the  person  under  whom  one 
claims,  no  matter  how  he  acquired  his  title,  whether  under  a 
bequest  in  the  nature  of  a  universality  (y),  or  under  a  special  (r) 
bequest,  or  as  a  gift,  or  for  valuable  consideration.  (C.  724,  2229, 
2264,  2265.) 

Chapter  III. 

Of  the  Things  which  prevent  a  Title  by  Prescription 
BEING  Gainkd. 

2236.  Those  who  only  possess  in  the  right  of  another  can  never 
gain  a  title  by  prescription,  however  long  the  time  that  may  have 
elapsed.  Thus  a  farmer,  a  bailee,  a  person  enjoying  a  usufruct 
and  all  who  keep  possession  of  the  property  of  the  owner  under  a 

(p)  It  is  the  function  of  the  Courts  to  decide  on  the  character  of  acts,  whether 
they  were  adverse  or  merely  tolerated  or  permitted.  Thus,  where  a  town  allowed 
a  neighbouring  village  to  have  the  benefit  of  superfluous  waters,  and  the  town 
itself  did  the  works  necessary  to  let  the  water  go  to  the  village,  the  act  was 
considered  an  act  of  tolerance,  and  did  not  prevent  the  town  stopping  the  water 
when  it  afterwards  required  it  owing  to  its  population  increasing.  (Couit  of 
Appeal,  11th  April,  1843,  and  'iOth  August,  1861  ;  S.  (1843),  I.  798,  and  (1862), 
I.  65.)  The  same  principle  has  been  applied  to  laud  permitted  to  be  used  for 
the  purpose  of  annual  fairs.     (26th  August,  1846  ;  D.  (1852),  II.  220.) 

(?)  See  Art.  1010. 

(r)  See  Art.  1014. 
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document  (s)  which  shows  it  is  held  under  another,  are  unable  to 
acquii-e  a  title  by  prescription.  (0.  578,  1709,  1915,  2219,  222H, 
2262  ;  Co.  430.) 

2237.  The  heirs  of  persons  who  held  property  under  any  of  the 
titles  mentioned  above  are  also  unable  to  acquire  a  title  by  pre- 
scription.    (C.  724.) 

2238.  The  persons  mentioned  in  Aits.  2236  and  2237  may, 
however,  gain  a  title  by  prescription,  if  the  nature  of  their  title  to 
possession  becomes  changed  either  from  a  cause  arising  from  the 
act  of  a  third  party  [t)  or  by  their  having  set  up  an  adverse  claim 
against  the  owner.     (C.  2231,  2236,  2240.) 

2239.  Persons  who  derive  their  title  from  a  conveyance  made 
by  a  farmer,  a  bailee,  and  other  person  holding  («)  under  someone 
else  can  gain  a  title  by  prescription.  (C.  2262,  2265  and 
following.) 

2240.  When  it  is  said  a  person  cannot  set  up  prescription 
against  the  title  by  virtue  of  which  he  is  in  possession,  this  means 
that  by  no  act  affecting  himself  alone  can  a  person  change  the 
object  and  nature  of  his  possession  (x). 

2241.  One  may  get  a  title  by  prescription  against  one's  title  in 
the  sense  that  by  prescription  one  is  freed  from  an  obligation  one 
has  contracted.     (C.  2236,  2240.) 

(«)  Rogron  defines  the  French  word  "  precairement "  as  "any  possession  not  as 
owner."  Troplong  says  :  — "  Le  mot  precaire  designe  tous  ceux  qui  post-fedeut  en 
vertu  d'uue  convention  ou  d'un  titre  expres  qui  les  force  a  reconnaitre  le  droit 
d'autrui."     (Vol.  V.  para.  471.) 

(t)  Act  of  third  party ;  e.ff.,  if,  when  a  tenant  is  in  possession,  a  third  party 
claims  to  be  owner,  and  the  tenant  buys  the  property  from  the  third  party  and 
ceEises  to  pay  the  rent. 

(m)  The  French  word  here  also  is  "precaire,"  as  to  the  meaning  of  which  see 
note  to  Art.  2236. 

[x)  Troplong  explains  that  this  means  that  it  is  not  suflBcient,  to  make  the 
posstssion  adverse,  that  the  person  intended  to  hold  adversely  or  as  owner.  The 
intention  must  be  expressed  by  some  overt  act,  as,  for  example,  if  a  lessee  in 
possession  sets  up  the  title  of  a  third  party  against  the  lessor  as  a  basis  of  his 
possession,  or  refuses  to  pay  the  rent  or  perform  other  duties  which  he  owes  the 
owner,  alleging  he  is  himself  owner,  or  does  some  other  overt  act  showing  he  no 
longer  holds  the  land  under  his  original  title.     (See  Vol.  VIII.  paras.  605 — 509.) 
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Chapter  IV. 

Of  what  constitutes  an  Interruption  of  the  Prescription, 
AND  of  how  Time  is  merely  stopped  Running. 

Section  1. 
Of  what  constitutes  an  Interruption. 

2242.  The  period  of  prescription  may  be  interrupted  either  by 
an  actual  interruption  or  by  operation  of  law.  (C.  2229,  2233, 
2243.) 

2243.  There  is  an  actual  interruption  when  the  person  in 
possession  is  deprived  of  the  enjoyment  of  the  thing  for  more  than 
a  year  either  by  the  former  owner  or  even  by  a  third  party  {y). 
(Pr.  3,  2nd  para.  ;  23  and  following.) 

2244.  The  following  constitute  an  interruption  by  operation  of 
law  when  served  on  the  person  whom  one  wishes  to  prevent  obtain- 
ing a  title  by  prescription — viz.,  a  writ  to  appear  before  a  Court ;  a 
formal  demand  through  a  bailiff  (s)  ;  a  seizure  by  the  Court. 
(C.  1304,  1576,  2008,  2114,  2169,  2180,  2229,  2247,  2251,  2274, 
2277;  Pr.  59  and  following;  583;  Co.  198.) 

2245.  A  summons  to  appear  at  the  office  of  the  justice  of  the 
peace  that  he  may  conciliate  the  parties  interrupts  the  period  of 
prescription  as  from  the  date  thereof,  if  followed  by  a  writ  to 
appear  before  the  Court  within  the  time  fixed  by  law  {a).    (Pr.  57.) 


(y)  A  person  must  be  in  possession  for  a  year  to  have  the  right  to  bring  an  action 
fouudtd  on  possession.  (Art.  23  of  the  Code  of  Procedure.)  Therefore,  any 
interruption  of  possession  for  a  shorter  period  is  not  considered  as  an  interruption  of 
the  quiet  enjoyment. 

[z)  "  Commandement " — is  a  formal  document  in  which  a  person  is  ordered  to 
carry  out  a  judgment,  or  a  document  which  has  itself  the  force  of  a  judgment,  the 
contents  of  which  are  set  forth  in  the  body  of  the  same.  This  is  served  by  a  bailiff 
of  the  Court.  Non-compliance  therewith  constitutes  default.  (See  Rogron's  notes 
to  this  Article.)  Under  the  old  French  law  a  "  commandement  "  had  not  the  effect 
of  stopping  time  running  where  there  was  a  "  juste  titre"  following  the  Roman 
law.  fSee  Paul,  L.  2,  sect.  21,  D.  pro  emptore.  See  Troplong,  Prescription,  notes 
to  Art.  2244,  sects.  558,  574.)  Execution  could,  however,  be  levied  upon  it.  By 
the  above  Article  a  '  *  commandement ' '  which  is  in  proper  form  constitutes,  when 
served,  an  interruption  of  prescription.  An  action  which  is  not  prosecuted  lapses  at  \ 
the  end  of  three  years.     (See  Code  of  Procedure,  Art.  397.) 

(a)  Art.  48  of  the  Code  of  Procedure  lays  down  the  rule  as  to  when  an  application  J 
to  appear  before  the  justice  of  the  peace  that  he  may  conciliate  the  parties  is  »| 
necessary  step  in  the  procedure.     The  question  whether  such  procedure  interrupts 
the  period  of  prescription  when  not  required  by  law  is  one  on  which  there  is  a 
considerable  difference  of  opinion.     The  Court  of  Cassation  on  the  17th  January, 
1877  (S.  (1878),  I.  165),  held  that  it  only  interrupted  the  period  when  a  necessary 
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2246.  A  summons  to  appear  interrupts  the  period  of  prescrip- 
tion even  when  the  judge  is  without  jurisdiction.  (C.  2247 ; 
I.  cr.  637,  638,  643.) 

2247.  The  period  of  prescription  is  held  to  have  never  been 
interrupted  if  the  writ  is  bad  (A)  for  some  informality,  if  the 
plaintiff  withdraws  his  case,  if  he  lets  the  proceedings  lapse,  or  if 
the  case  is  dismissed.  (C.  2237,  2246,  2264 ;  Pr.  59,  397,  399, 
401,  403,  469.) 

2248.  The  period  of  prescription  is  interrupted  by  the  fact  of 
the  debtor  or  the  person  in  possession  admitting  the  right  of  the 
person  against  whom  he  was  gaining  a  title  by  prescription  (c). 
(C.  802,  1165,  1300,  1912,  2242,  2262.) 

2249.  A  summons  served  in  conformity  with  the  Articles  above 
on  one  of  several  joint  debtors,  or  his  admission,  has  the  effect 
of  interrupting  the  period  of  prescription  as  against  all  the  others, 
and  even  as  against  their  heirs.  A  summons  served  on  one  of 
the  heirs  of  a  joint  debtor,  or  such  heir's  acknowledgment,  has 
not  the  effect  of  interrupting  prescription  as  against  the  other 
co-heirs  unless  the  debt  is  indivisible ;  such  summons  or  acknow- 
ledgment only  interrupts  the  period  of  prescription  as  against  the 
other  co-debtors  so  far  as  it  affects  such  portion  of  the  debt  as 
the  heir  was  liable  for.  It  is  necessary,  in  order  to  interrupt 
the  period  of  prescription  in  respect  of  the  whole  debt  or  the  land, 
as  against  other  creditors,  that  the  writ  should  be  served  on  all 
the  heirs  of  the  deceased  debtor,  oi  that  they  all  shorJd  have  given 
an  acknowledgment  {d).     (C.  1199,  1206,  1213,  1217,  1222.) 

2250.  A  summons  to  pay  served  upon  the  principal  debtor,  or 
an  acknowledgment  by  him,  has  the  effect  of  interrupting  the 
period  of  prescription  as  against  the  surety.     (C.  2034,  :^036.) 

Section  2. 
Of  what  suspends  the  running  of  the  period  of  Prescription. 

2251.  The  period  of  prescription  runs  against  all  persons  unless 
they  come  within  an  exception  allowed  by  law.     (C.  2227,  2261.) 

preliminary  to  an  action.     The  period  in  which  a  writ  must  be  issued  is  a  month. 
(Art.  57  of  the  Code  of  Procedure.) 

(b)  As  to  want  of  form,  see  Art.  59  of  the  Code  of  Procedure.  As  to  withdrawing 
the  action,  see  ibid..  Art.  4<i3.  As  to  when  the  action  lapses  (three  years),  see  if'id.. 
Art   397. 

(c)  Tbe  reason  being  that  such  an  admission  is  proof  that  he  ceases  to  possess 
animo  domnii.  A  verbal  acknowledgment  or  admission  is  sufiBcient.  (Cass. 
30th  January,  1865;  S.  (1865),  I.  135.) 

((^  As  to  what  obligations  are  divisible  and  which  are  not,  see  Arts.  1217 — 1225, 
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For  Law  of 
Mauritius  and 
Seychelles, 
cf.  Ord.  15  of 
1878,  Art.  34, 
and  Mauri- 
tius, Ord.  1 6  of 
1878,  Art.  5. 
For  Mauritius 
alone,  see 
Ord.  9  of 
1896,  Art.  56. 


Modified  in 
Seychelles  and 
Mauritius  by 
Mauritius, 
Ord.  16  of 
1883,  Art.  5, 
Mauritius, 
Ord.  9  of 
1890,  Art.  56, 
and  in  Sey- 
chelles also 
by  Seychelles, 
Ord.  7  of 
1892,  sect.  40. 


2252.  The  period  of  prescription  does  not  run  as  against 
minors  and  interdicted  persons,  subject  to  what  is  laid  down  in 
Art.  2278,  and  the  other  exceptions  laid  down  by  the  law  (e). 
(C.  710,883;  Pr.  398,444.) 

2253-  Prescription  does  not  run  as  between  husband  and  wife. 

2254.  Prescription  runs  against  a  married  woman  as  regards 
the  property  of  which  her  husband  has  the  management,  although 
she  is  not  entitled  to  her  property  as  separate  property  under  her 
marriage  contract  or  under  a  judgment ;  but  she  retains  her  rights 
of  action  against  her  husband  (/).     (C.  1428,  1443.) 

2255.  But  the  period  of  prescription  does  not  run  while  a 
woman  is  married  as  regards  the  alienation  of  a  property  made 
part  of  her  dowry  under  the  dotal  system,  as  stated  in  Art.  1561 
in  the  title  "  Concerning  the  Marriage  Contract  and  the  respective 
Eights  of  Husband  and  Wife."     (C.  1304,  1560  and  foUowing.) 

2256.  The  period  of  prescription  is  suspended  while  a  woman 
is  married  (i)  where  the  right  of  action  of  the  wife  could  not 
be  exercised  until  she  had  exercised  her  option  as  to  whether 
she  would  accept  or  disclaim  her  share  in  the  community ; 
(2)  where  the  husband  has  sold  a  property  which  was  part  of  the 
wife's  separate  property  without  her  consent,  and  has  warranted 
the  validity  of  the  sale,  and  generally,  whenever  the  wife's  bring- 
ing an  action  would  result  in  an  action  against  the  husband  to 
make  him  responsible  {g).     (C.  1248,  1453.) 


(e)  It  must  be  remembered  that  throughout,  where  the  word  "prescription  "  is 
used  in  this  title,  not  only  what  English  law  calls  prescription  is  dealt  with,  but 
also  what  English  law  calls  "  limitation  of  actions."  The  French  law  distinguishes 
between  the  two  by  calling  one  "prescription  a  fin  d'acquerir"  and  the  other 
"prescription  a  fin  de  se  liberer,"  or  prescription  acquisitive,  prescription 
extinctive.  As  a  minor  cannot  alienate,  therefore  a  person  cannot  acquire  a  title 
under  the  first  species  of  prescription  against  him,  since  the  principle  "  alieuare 
videtur  qui  patitur  usucapi  "  does  not  apply.  Then  a  minor  or  interdicted  person 
cannot  bring  an  action,  and  their  guardians  may  not  know  their  rights,  therefore 
the  principle  applies  "contra  uon  valentem  non  currit  praescriptio."  The  other 
exceptions  to  the  rule  that  time  does  not  run  against  minors  contained  in  the  law 
are,  according  to  Troplong,  Vol.  VII[.  para.  1038: — (1)  the  right  of  action  to 
rescind  a  sale  for  undervalue  ;  (2)  the  action  to  re-purchase  ;  (3)  lapse  of  an  action 
for  non-prosecution ;  (4)  letting  the  time  for  appeal  pass  by  ;  (5)  generally  all 
lapses  of  time  in  respect  of  procedure  ;  (6)  not  making  an  inventory  within  the  time 
limited ;  (7)  not  registering  a  charge  every  ten  years.  Therefore,  in  these  cases, 
the  plaintiff  is  barred  whether  he  was  a  minor  or  not  during  part  or  the  whole  of 
the  time. 

(/)  If  she  had  a  right  of  action  with  respect  to  property  of  which  her  husband 
had  the  management,  she  would  be  indirectly  bringing  an  action  against  him. 

{ff)  For  two  reasons — (1)  because  the  wife  is  assumed  to  be  under  the  m<jrital 
authority  of  her  h»sband  and  not  to  be  free ;    (2)  because,   if   she  had  the   sale 
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2257.  The  period  of  prescription  does  not  run — as  regards  a 
debt  which  depends  on  a  condition,  until  the  condition  has 
happened ;  as  regards  an  action  on  a  warranty  of  title,  until  the 
person  to  whom  the  warranty  has  been  given  has  been  ejected ; 
as  regards  a  debt  payable  on  a  certain  day,  until  the  day  has 
arrived.  (C.  706,  707,  1181,  1185  and  following;  1382,  1705, 
2180,  2262,  2265.) 

2258.  Prescription  does  not  run  against  the  heir  with  benefit 
of  inventory  with  respect  to  claims  which  he  has  against  the 
succession,  but  the  period  of  prescription  runs  as  against  a  vacant 
succession  although  it  has  no  curator  (h). 

2259.  The  period  of  prescription  runs  during  the  three  months 
given  for  making  an  inventory,  and  during  the  forty  days  for 
considering  whether  one  will  accept  the  succession  (i).  (C.  795 ; 
Pr.  174 ;  998  and  foUowing.) 

Chapter  V. 
Of  the  Time  required  for  Prescribing. 

Section  1. 
General    Rules. 

2260.  The  period  of  prescription  is  reckoned  by  days  and  not 
by  hours.     (C.  2147.) 

2261.  The  time  has  run  at  the  end  of  the  last  day  of  the 
term  {k).     (0.  132.) 

Section  2. 
Of  Thirty  Years'  Prescription. 

2262.  All  rights  of  action  whether  in  rem  or  in  personam  are 


extinguished  by  prescription  alter  thirty  years.  The  person  who 
sets  up  a  title  by  prescription  for  thirty  years  is  not  obliged  to  rely 

rescinded  by  the  Court  and  the  buyer  brought  an  action  against  the  husband  for  his 
warranty,  it  would  give  rise  to  unpleasantness  between  husband  and  wife. 

{h)  The  reason  of  the  first  rule  is  that  the  heir  is  in  pos»es8iou  on  behalf  of  all 
the  creditors,  and  could  not,  as  creditor,  bring  an  action  against  himself  as 
representing  the  deceased's  estate.  The  reason  for  the  second  rule  is  that  persons 
who  have  an  interest  in  a  vacant  estate  should  take  steps  to  have  a  curator  appointed 
to  sue  for  the  debt.     (See  Troplong,  Vol.  VIII.  paras.  804—806.^ 

(i)  The  reason  being  that  under  Art.  779  the  heir,  by  taking  any  steps  to  preserve 
the  inheritance,  does  not  commit  himself  to  accept  or  refuse  it. 

{k)  Thus,  I  buy  on  the  Itt  November,  1860,  at  twelve  noon,  a  property  from  a 
person  who  ia  not  the  trae  owner ;  I  shall  not  have  got  a  title  by  prescription 
thereto  until  12  p.m.  of  the  Ist  November,  1870.     (Rogron.) 


As  to  Sey- 
chelles and 
Mauritius,  see 
Mauritius, 
Ord.  16  of 
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1883,  Arts.  3 
and  4. 


on  any  title  ;*  nor  can  a  plea  alleging  bad  faith  be  set  up. 
2229,-2249,  2263,  2268,  2274 ;  Pr.  397  and  following.) 


(C.  706, 


2263.  A  person  who  has  to  pay  an  annual  rent-charge  may  be 
forced,  twenty-eight  years  after  the  date  of  the  last  document  of 
title  relating  thereto,  to  give  the  person  to  whom  it  is  payable,  or 
his  assignees,  a  new  document  of  title  (/).     (C.  1337,  2262.) 

2264.  The  rules  as  to  prescription  as  to  other  matters  than 
those  mentioned  in  this  title  are  set  forth  under  the  titles  dealing 
therewith.  (C.  137,  330,  475,  541,  553,  560,  617,  619,  641,  642, 
685,  690,  695,  706  and  following ;  789,  809,  880,  957,  966,  1047, 
1199,  1206,  1304,  1461,  1560  and  foUowing;  1676,  2180.) 

Section  3. 

Of  the  Prescription  of  Ten  or  Twenty  Years. 

2265.  A  person  who  acquires  an  immovable  in  good  faith,  and 
under  an  instrument  which  is  on  the  face  of  it  (m)  capable  of 
giving  a  title,  obtains  a  title  by  prescription  to  the  land  in  ten 
years,  if  the  district  of  the  Court  of  Appeal  in  which  the  owTier 
lives  is  the  same  district  as  that  in  which  the  land  lies,  and  in 
twenty  j^ears  if  the  true  owner  lives  outside  such  district.  (C.  550, 
939,  2266  and  following.) 

2266.  If  the  true  owner  lived  sometimes  within  the  district 
and  sometimes  outside  the  district,  then,  to  obtain  a  title  by  pre- 
scription, one  must  add  a  double  number  of  years  to  whatever  may 


(/)  The  object  of  this  is  to  give  the  person  entitled  to  the  rent-charge  some 
documentary  proof  that  his  title  thereto  has  not  been  extinguished  by  prescription, 
since  otherwi^se  the  only  evidence  of  its  payment  must  be  receipts,  which  would  be 
in  the  payer's  hands,  and  which  he  might  destroy. 

(m)  The  French  is  "  juste  titre."  Laurent  defines  "juste  titre  "  as  follows:-- 
"  C'est  un  titre  qui  de  sa  nature  est  translatif  du  droit  de  propriete.  II  est  juste 
en  06  sens  qu'il  aurait  transfere  la  propriete  au  possesseur  si  I'auteur  avait  ete 
proprietaire  "  (Vol.  XXXII.  para.  409)  ;  i.e.,  one  that  would  in  law  have  trans- 
ferred the  ownership  to  the  person  in  possession  if  the  person  transferring  had 
been  owner.  It  is  called  "juste"  (i.e.,  "according  to  law")  because  it  is  in 
the  form  of  one  of  the  legally  recognized  modes  of  transferring  property.  It  is 
not  "  juste"  in  the  sense  that  it  transfers  an  undoubted  right.  From  this  point 
of  view  a  document  only  giving  a  temporary  right  emanating  from  the  true  owner 
has  something  more  legal  about  it,  yet  it  could  not  serve  as  a  basis  for  prescription. 
(Troplong,  Vol.  VIII.  paras.  873,  893  —  900.)  The  title  must  therefore  be  a  docu- 
ment on  the  face  of  it  good,  and  only  bad  because  it  emanates  from  a  person  who 
could  not  transfer  the  propeity.  What  the  transferee's  opinion  about  it  is  does 
not  matter  if  in  form  it  is  bad.  (Art.  2267.)  His  good  faith  only  helps  him 
if  the  document  is  valid  qud  form,  and  the  document  purported  to  transfer  the 
property. 
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have  been  the  time  required  to  make  up  the  ten  years  of  residence 
in  the  district  (w). 

2267.  A  title  void  owing  to  some  defect  cannot  form  the  basis 
of  a  ten  and  twenty  years'  prescription  (o). 

2268.  Good  faith  is  always  presumed ;  it  is  for  the  person 
alleging  bad  faith  to  prove  it  {p).     (C.  1116.) 

2269.  It  is  sufficient  if  good  faith  existed  at  the  time  the 
property  was  acquired  {q).     (0.  2231.) 

2270.  Architects  and  contractors  are,  after  ten  years,  released 
from  the  warranty  which,  by  implication  of  law,  they  give  as  to 
the  soundness  of  the  structural  parts  of  the  buildings  they  have  put 
up  or  directed  (r).     (0.  1792.) 

Section  4. 
Of  Various  Periods  of  Prescription. 

2271.  The  following  persons'  rights  of  action  are  extinguished 
after  six  months : — The  rights  of  action  of  masters  and  teachers 
of  science  and  art  for  lessons  paid  by  the  month ;  the  right  of 
action  of  hotel-keepers  and  victuallers  for  lodging  and  foo.d  sup- 
plied ;  the  right  of  action  of  workmen  and  persons  employed  in 
manual  labour  for  their  wages  and  what  they  receive  in  kind  («). 
(C.  1710, 1758,  1779,  4th  para. ;  2102,  5th  para. ;  2260,  2274  and 
following.) 

(w)  Thus,  a  person  having  a  "  jnste  titre,"  and  who  would  acquire  a  title  in 
ten  years  if  the  owner  lived  in  the  district,  does  not  do  so  for  fourteen  years 
if  the  true  owner  only  lived  six  years  in  the  district  and  four  years  outside  ;  for  one 
has  to  double  the  four  years,  viz.,  eight,  and  add  this  to  the  six  in  the  district, 
and  so  the  time  for  prescription  becomes  fourteen  years. 

(o)  E.g.,  a  will  void  for  want  of  witnesses ;  a  donation  not  complying  with  the 
forms  required  by  law  as  to  being  drawn  up  by  a  notary.  Troplong  does  not 
think  this  Article  applies  to  instruments  which  are  merely  voidable.  Thus,  if  a 
minor  contracts  without  the  formalities  required  by  the  law  and  a  person  is  in 
good  faith,  he  thinks  the  instrument  can  form  the  basis  of  a  ten  or  twenty  years' 
prescription.     ("Vol.  VIII.  para.  902.) 

{p)  But  a  "  juste  titre  "  as  defined  by  Art.  226-5  must  first  be  produced.  (Cass. 
22nd  July,  1874  ;  S.  (1875),  I.  17.) 

[q)  "  Mala  fides  superveniens  non  interrumpit  usucapionem." 

(r)  The  French  word  is  "  gros  ouvrages,"  which  means  the  structural  foundation 
walls,  the  main  walls,  the  roofs,  and  vaulting  buttresses,  as  opposed  to  "menus 
ouvrages,"  which  are  chimney  breasts,  ceilings,  plastering  aud  painting,  and 
stone  pavements.  It  does  not  only  apply  to  buildings,  but  to  works  generally. 
(Cass.  13th  May,  1862;  S.  (1862),  11.  548.) 

(*)  Troplong  (Vol.  VIII.  paras.  952,  957)  rather  seems  to  infer  there  is  no  clear 
distinction  between  "  ouvriers  "  and  "  gens  de  travail." 
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2272.  The  following  rights  of  action  are  extinguished  after  a 
year : — The  right  of  action  of  bailiffs  (t)  of  the  Court  for  their 
fees  payable  in  respect  of .  documents  they  serve  and  business  they 
perform ;  the  right  of  action  of  merchants  for  goods  they  sell  to 
private  pfersons  not  merchants ;  the  right  of  action  of  boarding- 
school  masters  for  the  board  of  their  pupils  and  other  masters  for 
their  apprenticeship  ;  the  right  of  action  of  servants  who  are  hired 
by  the  year  for  their  wages. 

(Law,  30th  November,  1892.) — The  following  actions  are  ex- 
tinguished after  two  years : — The  right  of  action  of  doctors, 
surgeons,  surgeon-dentists,  midwives,  and  chemists,  for  visits  paid, 
operations  performed,  and  medicines  furnished.     (C.  2274,  2278.) 

2273.  The  right  of  action  of  "  avoues "  in  respect  of  their 
disbursements  and  fees  is  extinguished  at  the  end  of  two  years, 
which  time  begins  to  run  from  the  date  of  the  judgment  in  Court, 
or  the  date  when  the  persons  were  reconciled,  or  from  the  date  that 
their  retainer  was  withdrawn.  Avoues  cannot  bring  an  action 
with  respect  to  matters  which  are  not  finished  that  are  over  five 
years  old.     (C.  2274,  2278 ;  Pr.  49,  60.) 

2274.  The  period  of  prescription  in  reference  to  the  matters 
above  mentioned  runs  although  the  goods  continue  to  be  supplied 
or  delivered,  services  rendered,  or  work  done  —  time  does  not  stop 
running — except  when  there  is  either  an  account  stated,  an 
acknowledgment  in  writing  signed  by  the  party  chargeable,  or  else 
drawn  up  by  a  notary,  or  a  writ  which  has  not  lapsed  by  effluxion 
of  time.     (C.  1353,  2272,  2273,  2275.) 

2275.  But  persons  against  whom  the  said  prescriptions  are  set 
up  as  a  defence  have  a  right  to  put  the  persons  pleading  the  same 
under  oath  to  ascertain  whether  there  has  been  any  payment  in 
fact.  Widows  and  heirs,  or  the  latter's  guardians  if  the  heirs  are 
minors,  can  be  put  under  oath  to  make  them  swear  that  they  do 
not  know  that  there  is  anything  due  (m).  ((J.  1308,  2272,  2278; 
Pr.  189 ;  Co.  366.) 

2276.  No  action  can  be  brought  against  either  judge  or  avoues 
to  recover  documents  entrusted  to  them  five  years  after  the  case  to 

(t)  It  has  been  decided  that  this  term  of  prescription  only  applies  to  work  done 
as  bailiff,  and  does  not  apply  to  work  done  in  another  capacity.  (Cass.  9th  March, 
1875  ;  S.  (1876),  I.  272.) 

(m)  For  the  reason  that  as  prescription  is  based  upon  the  presumption  of  payment, 
which  may  not  be  true  in  fact,  the  law  allows  the  creditor  sis  a  last  resource  to  put 
the  defendant  under  oath.  This  right  of  putting  a  person  under  oath  only  applies 
to  cases  under  Arts.  2271—2273.  (See  Cass.  29th  November,  1837 ;  S.  (1838), 
I.  431.) 
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which  the  document  refers.  Similarly  no  action  can  be  brought 
against  bailiffs  for  documents  entrusted  to  them  two  years  after 
the  work  has  been  completed,  or  the  documents  entrusted  to  them 
have  been  served. 

2277.  Rights  of  action  in  respect  of  the  following  are  ex- 
tinguished in  five  years  : — In  respect  of  arrears  of  perpetual  rent- 
charges  or  annuities  ;  in  respect  of  aliment,  rent  of  town  houses  or 
of  agricultural  property,  interest  on  money  lent,  and  generally 
every  sum  payable  yearly  or  at  shorter  intervals.  (C.  584,  1289, 
1728,  1905,  1901^,  1968,  1996,  2001,  2220,  2244,  2248,  2521.) 

2278.  The  periods  of  prescription  dealt  with  in  this  section 
run  as  against  minors  and  interdicted  persons,  saving  always  any 
right  of  action  they  may  have  against  their  guardians  (x).  (C.  2252, 
2271  and  following.) 

2279-  With  reference  to  movables,  possession  is  considered 
equivalent  to  a  title.  But  a  person  who  has  lost  or  who  has  been 
robbed  of  something  can  bring  an  action  to  recover  it  against  any 
person  he  finds  in  possession  thereof  within  three  years  of  the 
date  of  the  loss  or  robbery,  and  the  latter  has  his  right  of  action 
over  against  the  person  from  whom  he  received  it(y).  (0.  527, 
550,  1141,  1302,  1350,  1752,  1926,  2084,  2280;  Pr.  826  and 
following.) 

2280.  If  the  person  in  actual  possession  of  the  thing  stolen  or 
lost  bought  it  at  a  fair  or  market  or  at  a  public  sale,  or  from  a 
merchant  selling  similar  articles,  then  the  original  owner  cannot 
demand  possession  thereof  except  on  condition  of  paying  the 
person  in  possession  the  price  he  paid  for  it.  (Law,  11th  July, 
1892.)  A  lessor  who  seeks  to  recover  under  Art.  2102  movables 
taken  away  without  his  consent,  and  which  were  bought  under 
the  circumstances  mentioned  above,  must  also  repay  the  buyer 
the  price  he  paid. 

2281.  Periods  of  prescription  which  had  already  begun  to  run 
at  the  time  the  present  title  was  promulgated  shall  be  governed  by 
the  old  laws.  But  as  to  periods  of  prescription  which  had  then 
commenced  to  run,  and  for  which  the  old  laws  still  require  more 
than  thirty  years,  such  time  shall  be  ended  by  thii-ty  years 
having  elapsed  (s).     (C.  2,  691,  2262  and  following.) 

(z)  It  is  aseumed  that  if  a  minor  haa  carried  on  any  of  the  occupations  mentioned 
in  this  section,  he  is  as  likely  to  have  been  paid  as  a  person  of  full  age. 

(y)  It  is  always,  however,  open  to  the  true  owner  to  prove  that  the  person  did  not 
get  possession  in  good  faith.     (Art.  1141.) 

(z)  Viz.,  thirty  years  after  this  title  was  promulgated,  a  title  by  prescription  was 
acquired. 
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{^The  references  are  to  the  Articles  and  not  to  the  paget."] 


ABANDONMENT  of 
life  interest,  1053. 

mortgaged  property  to  mortgagee,  2172,  2173. 
party  wall,  656. 

'property  for  benefit  of  creditors,  1265. 
servient  tenement,  699. 
succession,  802. 

ABOLITION 

of  old  customs,  1390. 

ABSENCE, 

children,  custody  of,  during,  141 — 143. 

definition  of ,  112  (note). 
marriage  contracted  during,  139. 

measures  for  protection  of  property  during  owner's,  112 — 143. 
partition  during,  817,  840. 
succession  opening  during,  135 — 138. 
wife's  powers  during,  1427. 

ABSENT, 

meaning  of,  p.  27  (note  g). 

ACCEPTANCE 

legacy  to  charity,  910. 

of  agency,  1985. 

of  assignment,  1690. 

of  community,  1453  — 1465,  1475. 

of  donation  inter  vivos,  894,  932,  939. 

by  marriage  contract,  1084 — 1087. 
of  succession,  774 — 783. 
wife,  by,  of  donation,  934. 

ACCESSION,  546—548,  712. 
to  immovables,  652 — 564. 
to  movables,  565—577. 

ACCESSORY 

—  of  debt,  what  is,  2016. 
of  immovable,  2204. 
sale  includes,  1615,  1692. 
what  is,  1018  (note),  1615  (note). 
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ACCIDENT, 

damage  to  windows,  liability  caused  by,  1754. 

death  of  several  persons  from,  presumption  of  survivorship,  720 — 722. 
obligations  incurred  owing  to,  verbal  evidence  sufficient,  1348. 
pledge,  damage  to,  caused  by,  when  bailee  liable,  1929. 

ACCOUNTS 

community  of ,  how  taken,  1468 — 1491. 
due  on  emancipation,  480. 
of  guardian,  469 — 475. 

ACCOUNT  STATED  prevents  prescription  running,  2274. 

ACKNOWLEDGMENT  OF  ILLEGITIMATE  CHILD,  334—342. 
how  recorded,  62,  98. 
legitimate  children,  effect  on  rights,  337. 
property  of  illegitimate  child,  who  entitled  to,  765. 
who  can  contest  validity,  339. 

ACKNOWLEDGMENT  OF  TITLE 

by  servient  owner  of  easement,  695.  '  # 

when  evidence,  1337. 

"ACQUETS," 

definition  of ,  1498  (note). 

immovables,  when  assumed  to  be,  1402. 

ACQUISITIVE  PRESCRIPTION,  708  (note). 

ACREAGE,  difference  in  property  contracted  to  be  sold  and  delivered, 
1617—1619,  1623. 

"ACTE,"  definition  of,  1317  (note). 

"ACTE  D'EXECUTION  PAREE,"  2213  (note). 

"ACTE  EXECUTOIRE,"  2213  (note). 

"  ACTE  SOUS^SEING  PRIVE,"  1322  (note). 

ACTION, 

compromiae  of,  by  guardian,  467. 

guardian  cannot  bring,  without  consent  of  family  council,  464. 
heirs  of  husband,  when  can  commence,  317. 
of  minor,  when  can  commence,  329. 
continue,  330. 
minor's,  against  guardian,  when  barred,  475. 
when  right  of,  is  an  immovable,  526. 
wife,  when,  can  bring,  2 1 7 — 225. 
will,  to  revoke,  when  lies,  1046 — 1047. 

ADJOINING  OWNER,  right  to  have  boundaries  set  out,  646. 

ADMINISTRATIVE  ACTS,  effect  of,  779,  1454. 

ADMINISTRATOR  for  lunatic,  497. 

ADMISSIONS,  effect  of,  1354—1356. 

ADOPTION,  343—360. 

ADULTERINE  CHILD,  right  to  aliment,  782. 
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ADULTERY, 

ground  for  divorce,  229,  230, 

revocation  of  bequest,  1047  (note). 
ADVISER, 

appointment  of,  to  weak-minded  person,  499 — 502. 
to  prodigals,  513 — 615. 

AFFILIATION  PROCEEDINGS,  340,  341. 
oral  evidence,  when  admisdiible,  323. 

AFTER- ACQUIRED  PROPERTY 

cannot  be  subject  of  donation  inter  vivos,  943. 
may  be  given  in  marriage  contract,  1082 — 1086. 

AGENCY,  1984—2010. 

agent,  appointment  of,  effect  on  absence,  112. 

authority,  how  given,  1984 — 1990. 

duties  of  agent,  1991—1997. 

incapacity  for  buying  property  employed  to  sell,  1596. 

interdiction  terminates,  2003. 

liability  of  agent  for  sub-agent,  1994. 

termination  of,  2003—2010. 

volunteer  agent,  1372—1375. 

AGISTMENT,  1800—1831. 

AGREEMENT 

between  guardian  and  ward  void  if  no  accounts  presented,  472. 
to  settle  property  as  dower  not  sufficient,  1392. 

AGRICULTURAL  LEASE  (verbal),  term  impUed  by  law,  1774. 

ALEATORY  CONTRACTS,  definition  of ,  1104,  1964—1967. 

ALIENATION,  , 

absent  person's  property,  of,  by  i)erson  provisionally  in  possession, 

void,  128. 
community  property,  husband,  right  of ,  1421,  1507,  1554. 
divorce  after,  by  husband,  void,  243. 
dowry,  no  power  of,  1535,  1554. 
emancipated  minor,  no  power  of,  484. 
heir,  by,  effect  of,  780. 

inheritance,  future,  cannot  be  subject  of ,  791,  1130,  1600. 
interdicted  person,  502,  509. 
minor's  property,  of,  457,  1124. 
paraphernalia,  wife  cannot  alienate,  1576. 
prodigal,  no  power  of,  499,  609,  513. 
property,  general  power  of  alienation  of,  537. 
wife  cannot  alienate  without  husband,  217,  1538. 

separated,  cannot  alienate  without  husband,  1449. 

ALIMENT, 

action  for  arrears  of,  when  lost  by  prescription,  2277. 

charge  on  community,  1409. 

children  entitled  to,  203,  385. 

divorce  proceedings,  during,  240. 

dowry  may  be  alienated  for,  1558. 

due,  debt  cannot  be  set  off  against,  1293. 

incestuous  children  entitled  to,  762,  763. 
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ALIMENT— eontinued. 

refusal  of,  ground  for  revocation  of  donation,  955. 
voluntary  guardian,  duty  to  provide  minor  vpith,  364. 
who  bound  to  provide,  203—211,  378. 
widow's  right  to,  1570. 
wife  entitled  to,  214. 

ALIMONY,  wife,  when  right  to,  238. 

ALTERNATIVE  OBLIGATIONS,  contract  in,  1189—1196. 

ANIMALS, 

damage  done  by,  responsibility,  1385. 

entailed  property,  employed  on,  included  in  entail,  1064. 

immovables,  when,  522. 

usufruct  over,  615,  616,  1616. 

wild,  ownership  of,  564. 

young  of,  accessories  to  ownership,  547,  583. 

ANNUITY, 

contract  to  give,  1968 — 1976. 

effect  of  contract  to  give,  inter  partes,  1977 — 1983. 

movable  property,  629. 

usufructary,  rights  of,  588. 

"ANTICHRESIS," 

pledge  of  immovables,  2072. 
rules  as  to,  2085—2091. 

APARTMENTS,  furnished,  implied  period  of  letting,  1758. 

APOTHECARY, 

action  by,  time  for  prescription  of,  2272. 

lien  of,  for  medicines,  2101. 

when  incapable  of  receiving  legacy,  909.  * 

APPARENT  EASEMENTS,  which,  689. 

APPEAL  in  divorce  proceedings,  248. 

"APPORT  FRANC  ET  QUITTE,"  1514. 

APPRENTICE, 

fees,  action  for,  when  prescribed,  2272. 

fees  of  apprenticeship  need  not  be  brought  into  hotchpot,  852. 

master  responsible  for  damage  done  by,  1384. 

APPROPRIATION  OF  PAYMENTS,  1253—1266. 

ARBITRATOR,  award,  when  gives  rise  to  mortgage,  2123. 

ARCHITECT, 

action  on  warranty  of,  when  prescribed,  2270. 
alterations  in  plans,  when  can  charge  for,  1793. 
liability  of,  1792. 
lien  for  charges,  2103  (4),  2110. 

ARMY, 

adoption  in,  353,  354. 
marriage  in,  formalities,  97. 
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ARREARS  OF  RENT, 

community  fall  into,  1401. 

interest  due  on,  from  demand,  1 155. 

produce  belonging  to  usufructuary,  584,  688. 

ARTISANS, 

contracts  of,  need  not  be  in  writing,  1326 

lien  of,  2110. 

minor  who  is,  bound  by  contracts,  1308 

ASCENDANTS, 

acceptance  by,  of  donation  to  minor,  935. 

aliment,  entitled  to,  205. 

guardian,  may  take  under  minor's  will,  907. 

when,  402—404. 
illegitimate  children,  when,  inherit  from,  756,  757. 
inheritance  now  divided  between,  733,  741,  746,  915. 
marriage,  consent  to,  148 — 155,  179. 

with,  forbidden,  161. 
order  of  inheritance,  746 — 749. 
partition  by,  1075—1080. 
when  entitled  to  share  in  descendants'  property,  914—916. 

ASSIGNEE, 

debt  of,  lien  of,  2112. 

of  heir's  interest  in  succession,  841. 

ASSISTANT  GUARDIAN, 

accounts  of  guardianship  from  guardian,  entitled  to,  470. 

duties  of,  420—426. 

duty  to  register  mortgage  on  guardian's  property,  2137,  2142. 

interdicted  person,  to,  505,  509. 

liability  if  no  inventory,  1442. 

ATTORNEY,    POWER    OF,    giving    conseit   to  marriage,   must  be 
registered  by  civil  status,  44. 

AUCTION  by  Court  when  necessary,  1686—1688. 

AVOUE,  action  by,  when  prescribed,  2273. 


BAILMENT,  1915—1920. 

duties  of  bailee,  1927—1946. 
bailor,  1947,  1948. 
necessity  of ,  1348,  1949—1954. 

prescription,  action  against  bailee  when  prescribed,  2236. 
stakeholder  (into  hands  of),  1956—1960. 
voluntary,  1921—1926. 

evidence  required  of,  1923,  1924. 

BALCONY,  distance,  must  be  away  from  adjoining  property,  678 — 680. 
BANKRUPTCY  OF  PURCHASER,  ground  for  refusing  delivery,  1613. 
BANKS  AND  DITCHES,  presumption  as  to  ownerohip,  666. 
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BANNS, 

dispensation  of  second  publication,  169. 
penalty  for  marrying  without  publication,  192. 
publication,  63—65,  69,  75,  97,  166 — 168. 

BENEFIT  OF  INVENTORY,  793—810. 
advantages  of,  802. 
heir,  when,  loses  advantage  of,  801. 
liability  of  heir  taking  subject  to,  804. 
registration  of  intention  to  take  subject  to,  793. 
sale  of  movables,  how  effected,  806. 
security,  when  heir  must  give,  807. 

"  BIENS  MEUBLES,"  definition  of,  535. 

BIGAMOUS  MARRIAGE 
unlawful,  147. 

who  may  have,  annulled,  188. 
&e  Putative,  139,  140. 

BIRTH 

certificate  required  on  marriage,  70. 

child,  of,  to  donor  revokes  donation,  960 — 962. 

evidence  of,  45 — 47. 

France,  in,  privileges  resulting  from,  8  (2,  3,  4). 

rectification  of  record  of,  99 — 101. 

registration  of,  55 — 62. 

"BON  PERE  DE  FAMILLE," 
duties  of,  note  to  601,  1137. 
standard  for  cultivation  of  farm,  1766. 

BOOKS  OF  TRADER,  when  evidence,  1329,  1330. 

BORROWER,  duties,  1880—1887. 

BOUNDARY, 

adjoining  owner  can  have  boundary  demarcated,  646. 
building,  how  far  certain  buildings  should  be  from,  674. 
trees  near,  easements  as  to,  668 — 673. 

BUILDING, 

adjoining  owners  of,  rules  as  to,  653 — 680. 

contracts,  estimate,  1793 — 1799. 

damage  caused  by,  liability,  1386.  . 

different  owners,  repair,  duties  as  to,  664. 

made  with  materials  of  third  parties,  554. 

by  third  parties  on  land,  right  to  have  removed,  555. 
owner,  liability  to  contractor's  men,  1798. 

heirs  of  architect  and  architect,  1796. 
party  wall,  right  to  put  on,  658 — 660. 
presumption  as  to  ownership  of,  553. 

BUSINESS,  pledge  of,  2075. 


CAPACITY, 

adulterous  children,  incapacity  of,  908. 

charitable  institutions,  910. 

donation,  to  make,  or  will,  person  must  be  sane,  901. 

illegitimate  children,  of,  receiving  by  will  or  donation,  908. 
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CAFAGITY— continued 

minor  of  sixteen  can  make  will,  904. 
medical  men,  capacity  of  receiving  gifts,  909. 

of  disposing  or  receiving  by  will  or  by  donation  inter  vivos,  901 — 912. 
wife  only  capable  of  making  donation  with  husband's  consent,  905. 
may  make  will  without  husband's  consent,  905. 

CAPITAL  MONEYS, 

Court  power  to  direct  weak-minded  person  should  not  receive,  499. 

emancipated  minor  no  power  to  give  receipt  for,  482. 

husband  entitled  to  give  receipt  for  wife's,  1549. 

interdicted  person  no  power  to  receive,  500. 

person  liable  to   pay  rent-charge,   when    can    be  forced  to  return 

back,  1912,  1978. 
prodigal  no  power  to  receive,  613. 
received  by  mistake,  1376,  1378. 

CAPTAIN  OF  SHIP,  duty  as  to  wills,  988. 

CARE,  duty  of,  extent  of,  601  (note),  1137. 

CARRIER, 

liability,  1782—1786. 
Uen  of,  2102  (6). 

"  CASUELLE  "  conilition,  definition  of,  1169. 

CATTLE,  leases  of ,  1800-1831. 

"  CAUSE,"  definition,  1131  (note),  1133. 

CAVEAT  to  marriage,  172—179. 

CERTAIN  DATE,  definition,  1328. 

CESSION  OF  PROPERTY,  for  benefit  of  creditors,  1265-1270. 

CHARITY, 

contract  of,  1105. 

who  can  accept,  gift  to,  910. 

"CHEPTEL  1  MOITIE,"  1818—1820. 

"CHEPTEL'AU  COLON  PARTIAIRB,"  1827—1831. 

"CHEPTEL  AU  FERMIER,"  1821—1826. 

"  CHEPTEL  SIMPLE,"  1804—1807. 

CHILD, 

acknowledgment  of  illegitimate,  how  affects  rights  of  legitimate,  337. 
action  to  prove  legitimacy,  when,  can  bring,  328. 

parentage,  when,  can  bring,  340 — 342. 
adopted,  position  of,  343 — 360. 
adoption  of,  effects  of,  343 — 360. 
authority  of  parents  over,  371 — 387. 
custody,  after  divorce,  302. 

during  divorce  proceedings,  240. 

if  parent  disappeared,  141 — 143. 
divorced  parent's  liability  for  maintenance  of,  303. 
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CHILD — eontinued. 

donation  (mutnal  of  parents)  not  beneficiary  if  parent  donor  of  gift 

survivor,  1093. 
donation  to,  who  can  accept,  463. 

parents,  assumed  beneficiary  under,  1082. 
duty  to  support  parents,  205. 
father  repudiate!  by,  316—318, 
father's  power  to  imprison,  376,  377. 
guardian's  power  to  imprison,  468. 
heirs  of,  when  can  prove  legitimacy,  330. 
incapable  of  succeeding,  when,  725. 
legitimacy,  proof  of,  319—330. 
minority,  age  of,  388. 
nationality  of,  8. 
naturalization  of,  12. 

of  parent  incapable  of  inheriting,  rights  of,  730. 
parentage,  concealment  of,  criminal  action  for,  327. 
paternity,  presumption  as  to,  312 — 318. 
property,   immovable,    cannot    be  sold   without   consent    of   family 

council,  457,  458. 
rights  in  parent's  property,  913 — 919. 
rights  of,  of  divorced  parents,  304. 
succession  falling  to,  duty  of  guardian,  461. 
term  "child"  when  includes  remoter  issue,  913,  note  {ff). 
volunteer  guardian  of,  361 — 370. 

CHOSES  IN  ACTION, 

assignment  of,  1689—1701. 
warranty  on  assignment,  1693. 

CIVIL  RIGHTS, 

enjojrment  of,  by  naturalization,  7 — 16. 
loss  of,  by  naturalization  abroad,  17 — 21. 

CIVIL  STATUS, 

extracts  of,  right  to  have,  45. 
legitimacy,  proof  of,  319. 
rectification  of ,  99 — 101. 
register,  contents  of,  34 — 36,  39,  41. 

duty  of  officers,  34,  35,  38,  44,  49,  52,  55—68,  62.- 
registration  of  adoption,  359. 
death,  77—98. 
divorce,  251. 
legitimation,  331. 
marriage,  63 — 70. 

CLERGYMAN,  when  incapable  of  receiving  legacy  or  donation,  909. 

CLERK  TO  NOTARY  cannot  witness  will,  975. 

COHABITATION, 

impossibility  of,  when  husband  may  prove,  312. 
want  of  consent  to  marriage  covered  by,  181. 
when  refusal  of  ground  of  divorce,  310  and  note. 
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CO-HEIR, 

contribution  from  other  co-heirs,  875. 

donation  of  rights  by,  effect  of,  780. 

hotchpot,  to  whom  duty  to  bring  into,  857. 

lien  of,  over  inheritance,  2103  (3),  2109. 

minor,  rights  can  be  exercised  by  guardian,  817. 

right  to  partition,  81ft,  817. 

shore  having  refused,  who  inherits,  787. 

COLLATERALS, 

inheritance,  how  divided  amongst,  760 — 755. 
succession,  order  of,  733,  738,  742. 

COLONIES,  management  of  minor's  property  in,  417. 

"  COMMANDEMENT,"  definition  of,  2244  (note). 

COMMENCEMENT  OF  PROOF, 

copies  of  records  made  by  a  notary  other  than  the  successor  are  only, 

1335  (3). 
definition  of,  324  (note),  1347. 

COMMON  RIGHTS,  648. 

COMMUNITY, 

"  acquets,"  acquisitions,  definition  of,  1498  (note),  1402. 
assets  of,  1401. 

clause,  each  shall  pay  their  debts,  1510 — 1513. 
clause  that  thtre  shall  be  no  community,  effect  of,  1530. 
concealment  of  property  belonging  to,  effect  of,  1460,  1477. 
definition  of,  1467  (note). 
different  forms  of,  1497— 1600. 
dissolution  by  death  of,  1441. 
dissolution  of,  1441 — 1452. 
division  of  property  on  dissolution,  1467 — 1480. 
liabilities  on  dissolution,  1482 — 1490. 
husband,  management  of,  1421 — 1440. 

if  property  interfered  with,  community  cannot  be  disclaimed,  1454. 
interest  in,  may  be  disclaimed,  1453,  1457,  1458,  1461,  1466. 
liabilities  of,  1409—1420. 
of  property  between  husband  and  wife  assumed  if  marriage  contract 

not  inconsistent,  1393. 
reconstitution  after  separation,  1451. 
timber,  when  belongs  to,  1403. 

"COMMUNAUTE  1  TITRE  UNIVERSEL,"  1626. 
COMPOUND  INTEREST,  when  payable,  1164. 

COMPROMISE, 

civil  wrong  may  be  subject  of,  2046. 

definition  of,  2044. 

document  settling  differences,  interpretation  of,  2048,  2049. 

guardian,  when,  can  enter  into,  467. 

rescinded,  when  may  be,  2053  —2058. 

who  can,  2045. 

when  cannot  be  opened  up,  888. 
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CONCEALMENT 

by  heirs  of  property  of  succession,  effect  of,  792,  801 . 

belonging  to  community,  1460. 
by  spouses  of  property  of  community,  effect  of,  1477. 
by  widow  of  property  of  community,  effect  of,  1460. 

CONCILIATION.     See  Reconciliation. 

summons  before  magistrate  for  purpose  of,  interrupts  prescription, 
2245,  2246. 

CONDITIONS, 

contract,  how  affected  by,  1172 — 1184. 

donation,  how  affected  by,  914,  945. 

in  French  law,  clajwification  of,  944  (note). 

"casuelle,"  1169. 

"mixte,"  1171. 

"potestative,"  1170. 

CONDONATION,  how  affects  divorce  action,  244. 

CONSENT, 

contract,  to  deliver  complete  by,  1138. 
marriage,  to,  necessary,  146. 
relatives',  when  necessary,  148 — 153. 
resiliation  of  contract,  for,  necessary,  1134. 
validity  of,  1109—1122. 

CONSERVATOR  OF  MORTGAGES, 

duties,  2196-2203. 
registration  of  donation,  939. 

mortgage,  2146—2155. 

CONSTRUCTION  OF  DOCUMENTS,  rules,  534  (note),  2048,  2049. 

CONTINUOUS  EASEMENTS,  688. 

CONTRACT, 

aleatory,  1104. 

alternative,  1189,  1196. 

annuity,  to  give,  when  valid,  1968 — 1976. 

binding  on  whom,  1134,  1135. 

cancellation  of,  for  non-performance,  1654 — 1656. 

capacity  to  enter  into,  1123 — 1125. 

"casuelle"  condition,  1169. 

commutative,  1104. 

conditions  in,  1168—1188. 

consent  essential  of,  1138. 

damages  for  breach  of,  1146 — 1155. 

definition  of,  1101  —  1107. 

divisible  obligation,  meaning  of ,  1220,  1221. 

eSect  of  inter  partem,  1977—1983. 

interdicted  person's,  may  be  cancelled,  5o2,  6u3. 

interpretation,  534  (note),  1156,  1164,  1602,  2048,  2049. 

joint  and  several,  1197 — 1225. 

novation,  1271—1281. 

number  of  originals  necessary,  1325. 

obligations,  when  divisible,  1217 — 1221. 

onerous,  1106. 
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CONTRACT— c<»j«MMe<f, 

obligations,  when  indivisible,  1222 — 1225. 

offer  to  perform,  effect  of,  1257—1264. 

penalty  clause,  effect  of,  1226  —  1233. 

performance,  what  amounts  to,  1235—1247. 

property  of  parties  bound  by,  2092,  2093. 

public  policy,  against,  void,  6,  1133. 

rescission  for  breach  of  warranty,  1648. 

subject-matter  of,  1126—1130. 

suspensive  condition,  1181,  1182. 

termination  of,  by  destruction  of  subject-matter,  1302,  1303, 

conditional  contract,  1183,  1184. 

performance,  by,  1183,  1184. 
time  clause,  1 185 — 1 188. 
*'  a  titre  onereux,"  1 106. 
weak-minded  person's,  Court  can  cancel,  502,  503. 

CONTRACTOR  (BUILDING), 
liability  of,  1792,  1793. 
lien  of,  2103  (4). 

"  CONTRE  LETTRE,"  1321,  and  note. 

none  valid  in  reference  to  marriage  contract,  1396. 

CONTRIBUTION,  joint  debtors,  from,  1214,  1215. 

CONVERSION  of  immovables  into  movables,  1505—1509. 

"  COPIE  FIGUREE,"  facsimile,  1007. 

COPIES,  when  evidence,  1334—1336. 

CO-RESPONDENT  (guilty)  cannot  marry  divorced  party,  298. 

CO-SURETY,  UabiUty,  2025—2027,  2031. 

"  CREANCE,"  definition  of,  2075  (note). 

CREDITOR, 

alterations  in  marriage  contract,  when  bound  by,  1397. 
assignment  for  benefit  of ,  1265  —  1270. 
contract  of  debtor,  can  take  benefit  of,  1166. 
definition,  1197  (note). 

disclaimer  of  community,  right  to  set  aside,  1464. 
heir  of,  can  intervene  in  partition,  882. 
interest  when  payable  as  damages,  1153. 
joint  and  several  debtors,  rights  against,  1203 — 1205. 
legacy  to,  does  not  wipe  out  debt,  1023.  * 

marriage  contract,  not  bound  by,  unless  registered  in  civil  status,  1391. 
remedy  for  acts  in  fraud  of  rights,  1167. 
security  of,  debtor's  property,  2093. 

separation  between  husband  and  wife,  judgment  of,  right  of  inter- 
vention, 1446,  1447. 
separation  of  deceased  debtor's  property,  can  demand,  878—880. 
succession,  when  lien  on,  2111. 

right  to  accept,  788. 

right  to  demand  afi&xing  seals  to,  820. 
usufruct,  right  to  have  disclaimer  of  debtor  annulled,  622. 

CRIMINAL  ACTION,  wife's  right  to  defend  herself,  216. 
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CRIMINAIi  SENTENCE,  ground  for  divorce,  232. 

"  CRUE,"  825  (note),  868. 

CRUELTY,  ground  for  divorce,  231. 

CURATOR  AD  VENTREM, 

when  appointed,  duties  of,  393  (note). 

CURATOR  to  assist  emancipated  minor  in  his  accounts,  480. 

CURTILAGE,  increased  after  date  of  will  goes  to  donee  of  house,  1019. 

CUSTOMS, 

building,  as  to  conBtruction  and  position  of,  674. 

contract,  interpretation  of,  by  local,  1159. 

farming,  1777. 

lease,  as  to,  1736 — 1745. 

marriafre  conh-act  cannot  stipulate  that  spouses  goyemed  by,  1390. 

party  wall,  as  to,  663. 

repairs,  as  to,  1754. 

trees,  as  to,  near  boundary,  671. 


DAMAGE, 

animals,  done  by,  liability.  1385. 
by  tort,  liability  for,  1382—1386. 

DAMAGES, 

classification  of ,  1150  (note), 
measure  of,  1150—  1153. 

"  DATE  CERTAINE,"  what  is,  1328,  1410,  1743,  1750. 

DEAF  AND  DUMB, 

donation,  how  accepted  by,  936. 
will,  how  made,  979. 

DEATH, 

agency  terminated  by,  2003,  2008. 
evidence  of,  45 — 47. 

presumption  of,  by  peril  of  sea,  88 — 92. 
of  survivorship,  720 — 722. 
record,  rectification  of,  99 — 101. 
violence,  by,  duty  of  police,  81,  82,  85. 

"  DEBT,"  "  DEBTOR," 

aliment  cannot  be  set  off  against,  1293. 
•    debt,  meaning  of,  1222  (note),  2013  (note), 
debtor,  meaning  of,  1097  (note), 
joint  and  several,  1200—1216. 
joint,  merger  of,  when,  1209. 

release  of,  1211,  1212. 
merger  of,  1300,  1301. 

movable,  debt,  when  is,  529,  1409,  notes  {x)  and  (a). 
release  of,  1282  —  1288. 
several,  when,  1222,  1223. 
subrogation  by  payment  of,  1249 — 1252. 
succession  ot,  legatee  of  universality,  liability,  1009. 

what  is  a  debt  of,  1020  (note). 
surety,  release  if  debt  released,  1287. 
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DEBTOR  (JOINT),  right  to  contribution,  1214—1216. 

DECISIVE  OATH,  1368-1365. 

DECREE  FOR  DIVORCE,  who  must  register,  252. 

"DECRET,"  definition  of,  8  (note). 

DEFAULT,  when  a  party  is  in,  1139  and  note. 

DEFECTS  HIDDEN  in  article  sold,  who  bears  loss,  1641—1649. 

DEFINITIONS, 

absence,  112  (note). 

accessory,  1018  (note),  1615  (note). 

"acquets,"  1498  (note). 

acquisitive  prescription,  708  (note). 

"  acte  executoire,"  2213  (note). 

"  acte,"  1317  (note),  1455  (note). 

"acte  d'execution  paree,"  2213  (note). 

"  acte  sous  seing  prire,"  1322  (note). 

"  biens  meubles,"  535. 

cause,  1131  (note),  1133. 

civil  domicile,  102. 

"  commandement,"  2244  (note). 

commencement  of  proof ,  1347. 

*'communaute,"  1467  (note). 

compromise,  2044. 

conditional  clauses,  944  (note). 

contract,  1101. 

"contre-lettre,"  1321  (note). 

"creance,"  1446  (note),  2076  (note). 

creditor,  p.  215,  note  (»»). 

"crue,"  825  (note). 

debt,  1222  (note),  2013  (note). 

debt  (personal),  1409  (note). 

debtor,  p.  215,  note  (m). 

"decret,"  8  (note). 

"destination  de  p&re  de  famille,"  672  (note). 

'•  dettes  mobilieres,"  1409  (notes  {x)  and  (a) ). 

domicile,  8,  sub-sect.  5  (note),  102. 

donation  inter  vivos,  898. 

easement,  637—639. 

"  eflfets  mobiliers,"  536. 

"  emploi  ou  remploi,"  1460  (note). 

"exces,"  232  (note). 

"forfait,"  1522  (note). 

"injures  graves,"  232  (note). 

"  juste  titre,"  1317  (note),  2265  (note). 

"  lais  et  relais  de  la  mer,"  538. 

legatee,  720  (note). 

"meuble,"  533. 

"me ubles  meublants , "  5'6i. 

opening  of  succession,  110  (note) 

owner,  650  (note). 

paraphernalia,  1574. 

payment,  1569  (note). 

"  plainte  en  faux,"  1319  (note). 

pledge,  2071. 

possession,  2228. 

"precairement,"  2236  (note). 

"preciput,"  note  {u),  p.  288. 

public  officer,  805  (note). 

purchaser,  2167  (note). 

"  r^glements,"  544  (note). 

"reserve  legal,"  914  (note). 

"s^vices,"  232  (note). 

succession,  720  (note). 

virile  (portion),  873  (note). 

will,  895. 

W.  G   G 
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DELIVERY, 

creditor's  duty  as  to,  1264. 
obligation  of  giving  implies,  1136. 
rules  as  to,  1604—1624. 

"DEMEURE"  ("MISE  EN"),  1139  (note). 

DEPOSIT, 

bailee's  duty,  1927—  1946. 
bailor's  duty,  1947,  1948. 
nature  of  contract  of,  1917—1920. 
of  necessity,   1949  —  1954. 

evidence  of,  1348. 
prescription  does  not  run  in  favour  of  bailee,  2236. 
receiver  (into  hands  of,  by  order  of  Court),  1961 — 1963. 
voluntary,  1921—1926. 

"DESTINATION,"   '« immeubles  par,"  617,  524,  525,  692. 

"DESTINATION  DU  PERE  DE  FAMILLE,"  692  and  note, 
title  to  continuous  and  apparent  easements,  672  and  note,  692. 

DETERIORATION 

in  thing  sold,  loss,  where  falls,  1624. 

"  DETTE3  MOBILIERES,"  definition,  1409  (notes  [x)  and  (a) ). 

DIARIES, 

"  commencement  of  proof  "  in  legitimacy  proceedings,  323. 
when  evidence,  1329 — 1331. 

DISAPPEARANCE,  proceedings  for  protection  of  property  owing  to, 
112 — 114.     &«  Absence. 

DISCLA.IMER 

of  interest  in  community,  1492 — 1495. 
succession,  783—793. 

DITCHES,  easement  as  to,  666—668. 

DIVISIBLE  OBLIGATION,  meaning  of,  1220. 


i 
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DIVORCE, 

appeal  from,  247,  248. 

child  bom  after,  legitimacy,  315. 

citation,  service  of,  247. 

community,  property  of,  protection  during  proceedings,  243. 

condonation  of  offence,  effect,  244.  ^ 

consent,  judgment  cannot  be  given  by,  249. 

co-respondent  (guilty)  cannot  marry  divorced  party,  298. 

custody  of  children,  302. 

decree,  form  of,  246,  247. 

effect  of  non-registration  at  civil  status,  262. 

publication  of,  247,  250. 

registration  of,  by  civil  status,  251.  '■■ 

effects  of,  295—304.  -•- 

judicial  separation,  when  changed  into,  310.  _^ 

procedure,  234 — 304.  ij". 

reconciliation  of  parties,  judge's  duty  to  attempt,  238. 
reunion  of  divorced  persons  by,  295. 

surname  of  husband  or  wife,  right  of  parties  after,  299  and  note, 
usufruct  of  children's  property,  when  lost  by,  386. 
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DOCTORS  OF  MEDICINE, 

action  for  fees,  when  prescribed,  2272. 
incapacity  for  receiving  gifts,  909. 

DOCUMENTS, 

record  of,  2213  (note^,  1317—1321. 

not  of,  1322—1332. 
rules  for  construction  of,  534  (note),  1156 — 1164,  1602,  2048,  2049. 

DOMICILE,  CIVIL, 

definition  of,  102  and  note,  111. 

meaning  of  term  in  French  law,  8,  sub-sect.  5  (note). 

succession,  opens  at,  110,  111. 

DONATION  IXTER  VIVOS, 

child  beneficiary  under  donation  to  parents,  1082. 
community,  when  liable  for  debts  chargeable  to,  1418. 
definition  of,  898. 
donee,  who  can  be,  906. 

when,  must  bring  into  hotchpot,  846. 
formalities  required  by  law,  931,  952. 
marriage  contract  by,  1081 — 1090. 
movables  of,  valuation  of,  948. 
reduction,  to  legal  proportion,  920 — 930. 

who  can  demand,  921. 
reversion  of,  to  donor,  951,  952. 
revocable,  when,  953—966. 
void,  when,  944 — 945. 

cannot  be  ratified,  1339,  1340. 
who  can  make,  901—912. 
whole  property,  when  may  be  subject  of,  916. 

DOWRY,  1540—1673. 

agreement  to  settle,  not  sufficient,  1392. 

constitution  of,  1542 — 1548. 

husband's  rights  in,  1549 — 1563. 

parents,  what  proportion,  must  pay,  1438  —  1440. 

peril,  if  put  in,  rights  of  wife,  1443,  1563. 

return  of,  1564 — 1574. 

DUMB  PERSON,  formalities  as  to  will  of,  979. 

DURESS, 

effect  on  consent,  1109,  1111,  1115. 
prevents  prescription  running,  1304. 
what  is,  1112—1114. 

DUTIES  arising  out  of  quasi-contracts,  1371—1381. 

EARNEST  MONEY, 

contract  to  bind,  return  of,  1590. 
rent,  part  payment  of,  as,  1715. 

EASEMENTS,  637—730. 

apparent,  definition  of,  689. 

change  in,  700 — 702. 

continuous  and  non -continuous,  definition  of,  688. 

created  by  act  of  party,  686 — 689. 

by  law,  649— 6S6. 
definition  of,  637—639. 
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EASEMENTS^«5on««M<fi. 

discontinuous,  apparent  or  non-apparent,  most  rest  on  title,  691. 

extent  of,  683,  708. 

extinction  of,  703 — 710. 

immovables,  are,  526. 

increase  of  burden,  682 — 700. 

non-apparent,  definition  of,  689. 

and  continuous,  must  rest  on  title,  691. 
prescription  against,  when  runs,  706 — 710. 
repair  necessary  for  enjoyment,  who  must  do,  697 — 699. 
usufructuary,  right  to  benefit  of,  597. 

"EFFETS  MOBILIERS,"  definition  of,  535. 

EMANCIPATION,  476—487. 

minor,  when,  loses  benefit  of,  484,  485. 
when  powers  of,  481 — 484. 

ENCLOSURE,  right  of  owner  to  make,  648. 

ENTAIL, 

general  prohibition  of,  896,  1048. 

registration  of,  1069,  1070. 

when  permitted  on  grandchildren  or  nephews  and  nieces,  1048 — 1074. 

EVIDENCE, 

bailment  of,  1348  (2),  1924. 

certified  copies  of  civil  status,  45. 

copies  of  documents  of  title,  when  evidence,  1334 — 1336. 

deposits  of  necessity,  1348. 

documents  of  record,  1317—1321,  2213  (note). 

not  of  record,  1322—1332. 

lost  by  violence,  verbal  evidence  admissible,  1348. 
family  papers,  324. 
impotence,  of,  312,  313. 
lease,  1715,  1716. 
legitimacy,  197,  319—322. 
lien,  when  must  be  in  writing,  2074. 
marriage,  194 — 197. 
maternity,  of,  permissible,  341. 
memorandum  of  creditor,  of  release,  1332. 
mortgage,  2106. 
onus  of  proof,  1315. 
partnership  over  150  francs,  1834. 
paternity,  of,  when  not  permissible,  340. 
pledge,  2075. 
taUies,  1333. 

torts,  of,  verbal,  admissible,  1348. 
traders'  books,  1329,  1330. 
verbal,  when  admissible,  1340 — 1348. 
as  to  legitimacy,  323. 

"  EXCllS,"  definition  of,  232  (note). 

EXCHANGE, 

dower  property,  of,  1659. 
general  rules  applicable  to,  1702 — 1707. 

land  received  in,  against  that  belonging  to  either  party  to  marriage 
does  not  belong  to  community,  1407. 


INDEX.  4^ 

EXECUTION,  how  levied,  2204—2217. 

EXECUTOR  OF  WILL,  1026—1034. 
married  woman,  when,  can  be,  1029. 

EXPROPRIATION,  compulsory,  2204—2217. 

EXTINCTIVE  PRESCRIPTION,  708  (note). 

EXTINGUISHMENT  of  debt  by  8et-o£f,  1289—1299. 

EXTRACTS  OF  CIVIL  STATUS,  right  to  have,  46. 

FAMILY  COUNCIL, 
consent  required  for 

action  being  brought  for  minor,  464,  465.  . 

guardian  accepting  donation  for  minor,  463. 

guiirdians  having  minor  imprisoned,  468. 

marriage  of  minor  if  orphan  and  no  grandparents,  160. 
if  parent  interdicted,  511. 

sale  of  minor's  property,  457,  458. 
emancipation  of  minor  by,  478. 
formation  of,  407—411,  416. 
give  opinion,  must, 

guardian,  what  sum  may  keep  uninvested,  455 — 467. 

as  to  limitation  of  guardian's  mortgage,  2141. 

mental  state  of  person  to  be  interdicted,  494. 

whether  mother  remarrying  should  remain  guardian,  396,  396. 
when  appoint  curator  ad  ventrem,  393. 
guardian,  405 — 419. 

FAMILY  PAPERS,  evidence  of  legitimacy,  when  admissible,  323. 

FARMING  LEASE,  1763-1778. 

FATHER, 

authority  of,  371—387. 

consent  to  marriage,  form  of,  73. 

when  necessary,  148,  152. 
death  of,  proof  of,  when  necessary,  155. 
manager  of  child's  property,  389. 
nationality  of,  when  child  follows,  8. 
opposition  to  marriage,  form  of,  66. 
partition  by,  1075—1080. 
usufruct  over  child's  property,  384 — 387. 
usufructuary,  as,  not  bound  to  give  security,  601. 

FENCES,  ownership  of,  666.  j 

I 
FIRE, 

destruction  of  subject-matter  of  usufruct  by,  position  of  usufructuaiy, 

624. 
tenant,  liability  for,  1733,  1734. 

FLOTSAM  AND  JETSAM,  right  to,  717. 

FOREIGN 

marriage,  form  required,  170,  171. 
wUl,  form  of,  999. 

registration  of,  1000. 
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FOREIGNER, 

jurisdiction  of  French  Courts  over,  3,  14. 
right  of  inheritance,  726  and  note. 

to  sue,  15,  16. 
witness  to  will,  cannot  be,  980. 

FORTUITOUS  CONDITION,  meaning  of ,  1169. 

FOUNDLING,  duty  of  finder,  58. 

FRAUD, 

agent,  liability  for,  1992. 

acts  done  in  fraud  of  creditor  and  right  to  have  cancelled,  1167,  1447. 

acts  declared  by  law  to  be '"nul"  assumed  to  be  in  fraud  of  law,  1350(1), 

compromise  may  be  rescinded  for,  2053. 

consent  obtained  by,  void,  1109 — 1117. 

contract  obtained  by,  voidable,  1116. 

contracts   broken,    person   breaking    unless    fraud    only  liable    for 

damage  suffered,  1150. 
guardian  acting  fraudulently,  removal,  421. 
partition  may  be  rescinded  for,  887. 
prescription  only  runs  from  discovery  of,  1304. 
succession  accepted  owing  to  fraud,  remedy,  783. 
verbal  evidence  admissible  in  case  of,  1353. 

FRENCH  CITIZENS,  who  are,  8. 

FRENCH  NATIONALITY,  how  lost,  17. 

FRUITS, 

civil,  what,  584. 

community,  when,  belong  to,  1401. 
dowry  of,  rights  of  heirs,  1570. 
heir,  when,  belong  to,  856. 

husband,  when  duty  to  return  to  wife  produce  of  her  separate  pro- 
perty, 1539,  1577. 
right  to  enjoy,  1549. 
industrial,  what,  583. 
interest  due  on  produce  handed  over  by  mistake  and  taken  in  bad 

faith,  1378. 
interest  due  on  produce  refused,  1156. 
natural,  definition  of,  585. 
on  boundary,  ownership,  670,  673. 
ownership  of,  547. 

person  having  user,  what,  entitled  to,  630, 
usufruct,  of,  given  as  dowry,  right  to,  1578. 
when  movables  or  immovables,  520. 

FURNITURE,  hire  of,  1757. 

FUTURE  PROPERTY,  what  is,  943  (note). 

GAMBLING  CONTRACTS,  1965—1967. 
GARNISHEE  ORDER,  payment  after,  effect  of,  1242. 
GIFT, 

husband  and  wife  mutual,  limitation,  1094,  1098 — 1100. 

inter  vivos,  when  good,  901.     See  Donation. 

incapable  perwon,  to,  void,  911. 

marriage  ooutraot  distinguished  from  donation,  1086  (note). 
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GIFT— conttnued. 

over  to  grandchildren,  1048—1074. 

reduction  to  proportion  allowed  by  law,  920 — 930. 

Bon  of  heir,  to,  presumption  as  to,  847,  848. 

spouse,  to,  often  need  not  be  brought  into  hotchpot,  849. 

spouses,  by,  during  marriage  revocable,  1096. 

GOOD  CONSIDERATION.     See  Naxubal  Obuoation,  1236  (note). 

GOOD  FAITH, 

agent's  contracts  with  persons  acting  in,  principal  liable  on,  2009. 

how,  affects  validity  of  marriage,  202  and  note. 

partnership,  retirement  from,  when  not  in,  1870. 

prescription,  how  affects,  2205. 

presumed,  2268. 

possession  in,  what  constitutes,  550. 

sale  of  thing  received  in  good  faith,  liability  of  seller,  1380. 

GOVERNOR  OF  PRISON,  duty  as  to,  certifying  death,  84. 

GRANDCHILDREN, 

gifts  by  will  entailed  on,  1048—1074. 
legitimation  of,  332. 

GRANDPARENTS, 

when  entitled  to  share  of  deceased  grandchild's  estate,  914,  915. 
consent  to  grandchild's  marriage  when  necessary,  150 — 153. 

GRAZING  RIGHTS,  how  affected  by  enclosing  lands,  648. 

GUARANTEE, 

assignor  of  debt,  of,  1693—1695. 

dowry,  of,  1440. 

heir,  of,  selling  his  rights,  1696,  1697. 

heirs  give  one  another,  in  respect  of  lots,  822,  884 — 886. 

hirers,  1721. 

vendors,  1626. 

GUARDIAN, 

accounts  of,  469— 475. 
appointment  to  interdicted  person,  605. 
ascendants  when  right  to  be,  402 — 404. 
dismissal  of,  446 — 449. 
duties  of,  460—468. 
entail,  of,  1055— 1057,  1073. 
exemptions  from  being,  427 — 441. 
imprisonment  of  minor  by,  468. 
incapable  of  being,  who,  442 — 449. 
incapacity  of,  for  buying,  1596. 
investment  of  money  by,  455 — 457. 
law  mortgage,  how  freed  from,  2193 — 2195. 
mortgage  over  property  of,  2135,  2136. 
limitation,  2141—2145. 
parents  are.  389-39P. 

right  of  nomination  of,  397 — 401. 
position  as,  not  heritable,  419. 
volunteer,  361—370. 

HEDGE, 

boundary,  668,  669. 
trees  in,  670. 
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HEIES, 

absent,  result  of  being,  838. 

person's  property,  when  can  claim,  120 — 123. 
acknowledgment  of  illegitimate  child,  when  can  contest,  339. 
ancestor,  when  entitled  to  prove  legitimacy  of,  330. 
benefit  of  inventory,  eflPect  of,  793 — 810. 
concealment  of  property  belonging  to  community,  effect  of,  1460. 

to  succession,  effect  of,  792,  801. 
consent  of,  to  sale  to  other  heir  estops  asking  property  to  be  brought 

into  hotchpot,  918. 
debts,  contribution  to  payment  of  deceased's,  870 — 882. 
disclaimer  of  succession  by,  does  not  affect  right  to  legacy,  845. 
disclaimer  of  succession,  784 — 792. 
guaranty  of  lots,  883—886. 
hotchpot,  duty  to  bring  into,  829,  843—869. 
inventory  necessary,  if,  claim  benefit  of,  794,  810. 
legitimacy  of  child,  when,  can  contest,  317. 
partition  of  inheritance,  right  to  have,  815 — 842. 
rescission  of  partition,  when  entitled  to,  887 — 892. 
warranty  of  selling  rights,  1696,  1697. 

HIRE, 

general  rules  as  to,  1708 — 1712. 
house  and  property,  1714 — 1778. 
labour,  of,  1779—1799. 

HOLDING  OVER  by  tenant,  effect  of ,  1738,  1759,  1776. 

HOLOGRAPH  WILL, 

presentation  to  the  Court,  1007. 
rules  as  to,  969. 

HOSPITAL, 

death  in,  duty  of  civil  status  officer,  80. 
gift  to,  acceptance,  910. 

HOTCHPOT, 

duty  to  bring  into,  by  heirs,  829. 

general  rules  as  to,  843 — 869. 

gift  to  husband  or  wife  of  heir  need  not  be  brought  into,  849. 

son  of  heir  need  not  be  brought  into,  847,  848. 
if  things  not  brought  into  hotchpot  in  kind,  rights  of  other  heirs, 

830. 
improvements,  right  to  claim  for,  when  property  brought  into,  862 

—867. 

HOUSE, 

sale  or  gift  of,  what  includes,  624  (note),  615. 
when  duty  of  tenant  to  furnish,  1752. 

HUSBAND, 

community  property,  right  to  manage,  1421. 

right  of  management  diuing  divorce  proceed- 
ings, 243. 
donation  to  wife,  duty  to  have  transcribed,  940. 
dower  property,  rights  over,  1549 — 1663. 
gift  to  wife  in  marriage  contract,  1091 — 1100. 
during  marriage  revocable,  1096. 
heir  of,  gift  to,  need  not  be  brought  into  hotchpot,  849. 
intestacy  of  wife,  right  in  ciise  of,  767 — 773. 
limitation  of  wife's  law  mortgage,  2140,  2144,  2145. 
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BJISBAiril)— continued.' 

paraphernalia,  rights  over  wife's,  1674,  1580. 

partition  of  succession  in  «  hich  wife  interested,  right  to  demand,  818. 
paternity  of  child,  repudiation  of,  312 — 318. 

rights  of  wife,  law  mortgage  over  property  in  respect  of,  2117,  2121, 
2122,  2136,  2136. 

how  cleared  of  law  mortgage,  2181 — 2195. 

over  wife's  separate  property,  1536—  1539. 

when  not  married  in  community,  1630 — 1635. 
sale  by  him  to  wife,  or  by  wife  to  him,  void,  1695. 
sale  to  wife  void,  1695. 
support  of  wife,  liability,  203. 
warranty  of  title  of  wife's  property  by,  effect  of,  1432. 

HUSBAND  AND  WIFE,  mutual  duties,  212-226. 

"HYPOTHEQUE  CONVENT lONELLE,"  2124-2133. 

"  HYPOTHEQUE  LEGALE,"  2117,  2121,  2122,  2135—2145. 

I  O  U,  legal  form  of,  1326,  1327. 

IDENTITY,  certificate  of,  necessary, 

no  birth  certificate  at  marriage,  70 — 72. 

ILLEGITIMATE  CHILD, 

acknowledgment,  effect  of,  334—339,  913. 

record  of,  62,  98,  334. 
adulterous  children  cannot  be  acknowledged,  335. 
heirs  of,  who,  765,  766. 
imprisonment  of,  by  parent,  383. 
incapacity  for  receiving  more  than  legal  share,  908 . 
inheritance,  right  of,  756 — 765. 
legitimation  of,  331—333. 
nationality  of  father,  when,  follows,  8  (1). 

of  mother,  when,  follows,  8  (1). 

of  unknown  parentage,  8  (2)  and  (3). 

ILLITERATE  PERSON,  wiU,  form  of,  973,  977,  978,  998. 

IMBECILE  PERSON,  protection  of,  by  interdiction,  489—512. 

«'  IMMEUBLES  PAR  DESTINATION,"  definition  of,  524  (note),  672 
and  note,  692  and  note. 

IMMOVABLES, 

accession  to,  552 — 564. 

community,  when,  belong  to,  1401  (3),  1402. 

when,  do  not  belong  to,  1404 — 1408. 
French  law  governs  succession  to,  3. 
minor's,  sale  of,  457—459,  2206. 

rescission  of  sale  of,  for  undervalue,  1654 — 1666,  1674 — 1685. 
what  are,  617—526. 

IMPOTENCE,  presumption  of  paternity  how  affected  by,  313. 

IMPRISONMENT, 

right  of  father  to,  376,  377. 
mother,  381. 

IMPROVEMENTS, 

community,  right  to  claim  for,  1437. 

property  brought  into  hotchpot,  allowance  for,  862 — 867. 

usufructuary  cannot  claim  for,  599. 
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INADEQUACr  OF  CONSIDERATION, 
exchange  cannot  be  rescinded  for,  1706. 
partition,  cancellation  for,  887,  1079. 
rescission  of  minor's  contract  for,  1305 — 1308. 

sale  of  immovable  by  person  of  age,  when  will  be  rescinded  for,  1674 
-  1685. 

INALIENABILITY  OF  DOWER.  1654—1558. 

INCAPACITY,  727. 

buying  or  selling,  1595 — 1597. 

criminal  sentence  on  spouse,  causes.  221. 

for  inheriting,  762,  764. 

gift  to  person  incapable,  lapse  of,  911. 

incestuous  and  adulterine  children,  of,  331,  333. 

spouses  of,  to  sell  to  one  another,  1591 — 1597. 

INCESTUOUS  INTERCOURSE, 
aliment  on,  entitled  to,  762. 
children,  fruit  of,  cannot  be  acknowledged,  333. 
or  legitimated,  331. 

INCOME, 

community  of ,  1401. 

dowry,  of,  husband's  right  to  enjoy,  1549. 
wife's  heir's  right  to,  1570. 

widow's,  when  choice  of  aliment  or  income  of  dowry,  1670. 
See  Fbttits. 

INCORPOREAL  RIGHTS,  assignment  of,  1689—1701. 

INDEMNIIT, 

agent,  when  must  indemnify  principal,  2007. 

buUding  on  party  wall,  658. 

community,  when  entitled  from  spouses,  1437. 

farmer,  when  entitled  to,  from  landlord,  1744,  1746. 

guardian,  when  owes  minor  an,  421. 

land  taken  for  public  purposes  owing  to,  545. 

landlord  not  bound  to  give  third  party,  555. 

lessee  when  entitled  to,  from  landlord,  1744,  1745. 

principal  when  must  indemnify  agent,  1375,  1999 — 2001. 

usufructuary  no  right  to,  for  improvements,  599. 

ward,  when  not  adopted,  entitled  to,  369. 

way  for,  right  of,  682. 

INDIVISIBLE  OBLIGATIONS,  1218,  1222—1226. 

INDUSTRIAL    USE   OF   LAND,  easement  when   aUowed  for,   682 
(note). 

INGOING  TENANT,  duties  of,  1777. 

INGRATITUDE, 

donation  revocable  for,  953,  956 — 959. 
marriage  donation  not  revocable  owing  to,  969. 
what  is,  955. 
will  revocable  for,  1046. 

INHERITANCE, 

incapacity  for,  727. 

representation,  principle  of,  739—744. 

rules  of,  726-772. 

"INJURES  GRAVES,"  definition  of,  232  (note). 
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INNKEEPER, 

action  by,  wheu  prescribed,  2271. 
liability  of,  1952—1964. 
lien  of,  2102  (6). 

"INSCRIPTION  DE  IfAUX,"  1319  (note). 

INTERDICTED  PERSON, 

agency  difiuolved  by  being,  2003. 

compromise  for,  how  effected,  2045. 

contract,  cannot,  1124,  1128,  1304,  1312. 

Courts  can  give  wife  power  to  contract  and  bring  actions,  222. 

domicile  of,  108. 

entail,  appointment  of  guardian  of,  1057. 

guardian  of,  can  oppose  marriage,  175. 

retirement,  508, 
immovables,  seizure  of,  belonging  to,  2206,  2207. 
incapacity  for,  being  guardian,  442. 
income  of.  Low  to  be  spent,  510. 

land,  mortgage  of  one  guardian's  property,  2121,  2136. 
partition  on  behalf  of,  how  effected,  817,  838. 
partnership  dissolved  with,  1865  (4). 
prescription  does  not  run  against,  2252. 
when,  runs  against,  2278. 

from  removal  of  interdiction,  1304. 
sale  by,  when  can  be  rescinded,  1676. 
status  of,  509. 
succession  accruing  to  duty  of  guardian,  776. 

INTERDICTION,  489—612. 
agency  dissolved  by,  2003. 
partnership  dissolved  by,  1865  (4). 
prescription  runs  from  remoyal  of,  1304, 

INTEREST, 

annuity,  payment  as,  1,  909. 

appropriation  of,  payment  to,  r^54. 

arrears  of  annuity,  1155. 

bailee,  when,  payable  by,  1936. 

breach  of  contract,  when  only  payable  for,  1153 — 1155. 

community,  when  liable  for,  1409,  1473. 

when  entitled  to,  1473. 
compound,  when  payable,  1154. 
damages,  as,  payable,  1153. 
dowry,  unpjiid,  on,  1548. 

due,  may  be  either  by  law  or  agreement,  1906—1907. 
guardian,  when  liable  to  pay,  474. 
husband,  right  to  receive,  1519. 

joint  debtor,  demand  from  one  makes  interest  run  against  all,  1207. 
judgment  for,  1153,  11.54. 
legacy,  when  payable  on,  1014,  1015. 
loan,  on,  1905—1914. 

mutual  debts  of  husband  and  wife,  when  bear  interest,  1479. 
payment  by  third  party  for  debtor  bears,  1165. 
prescription,  time,  when  runs,  2277, 
rent  in  arrear  caiTies,  1165. 
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INTERPRETATION  OF  DOCUMENTS, 

ambiguous  words  in  a  document  of  sale,  1602. 
compromise,  2048,  2049. 
contract  of,  1156—1164. 
duration  of  usufruct  (clause),  620. 
general  rules,  534  (note). 

words  "meuble,"   "meubles  meublants,"  "  biens  meubles,"  634 — 
536,  and  notes  thereto. 

INTERRUPTION  OF  PRESCRIPTION,  what  constitutes,  2242—2250. 

INTESTATE  SUCCESSION,  rules  of  inheritance,  731—772. 

INA^ENTORY, 

acceptance  of  succession  subject  to  benefit  of,  effect  of,  793 — 810. 

dissolution  of  community  by  death,  effect  of  not  taking,  1442. 

entailed  property,  of,  1058,  1061,  1065. 

time  within  which,  should  be  taken,  795,  800. 

usufructuary  duty  to  have,  made,  600. 

INVESTMENT, 

community  liable  for,  1473. 

entailed  property,  proceeds  of,  1065 — 1067. 

guardian,  by,  446 — 457. 

husband,  by,  for  himself,  1434. 

for  wife,  1436. 
separated  wife,  by,  1450. 

IRREGULAR  SUCCESSION,  766—772. 

ISLANDS  IN  RIVER,  ownership  of,  660. 

JETSAM,  right  to,  717. 

JOINT  CREDITOR,  act  of,  prevents  prescription  running,  1199. 

JOINT  DEBT,  1200—1216. 
merger  of,  1209. 
release  of,  1211,  1212. 

JOINT  DEBTORS,  effect  of  release  of  one,  1285. 

JOINT  LIABILITY, 

agents  of,  1995. 
principals,  2002. 

JUDGES,  duty  of,  4,  5. 

JUDGMENT  MORTGAGE,  2117,  2123,  2134. 

JUDICIAL  SEPARATION,  306—311. 

reconciliation  after,  wife's  status,  effect  on,  311. 
separated  persons'  right  to  divorce,  310. 

"JUSTE  TITRE,"  what  constitutes,  650  (note).  1317  (note),  2266  (note). 

"LAIS  ET  RELAIS  DE  LA  MER,"  meaning  of,  638,  639  (note (A)). 

LAKES, 

alluvion,  principle  of,  does  not  apply  to,  858. 
fish  in,  ownership  of,  664. 

LANDLORD, 

action  by,  when  prescribed,  2277. 
lien  of,  2102  (1). 
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LAPSED  BEQUESTS,  1003  (note),  1039—1044. 

LAW, 

easements  created  by  implication  of,  649 — 685. 
mortgage,  2117,  2121,  2122,  2136,  2136. 

cancellation  of,  2181—2196. 
not  retrospective,  2. 
promulgation  of,  1 . 

LEASE, 

agricultui-al  property,  of,  1763—1778. 
cancellation  of,  grounds  for,  1729. 

liability  of  tenant,  1 760. 

agricultural,  1766. 
emancipated  minor,  by,  481. 
furnish,  when  tenant's  duty  to,  1752. 
husband,  by,  of  wife's  property,  1429,  1430. 
land,  of,  when  usufructuary  cannot  give  security,  602. 
lessee's  duty,  1728,  1729. 
lessor's  duty,  1719—1721,  1723. 
metayer  system,  rules  of,  1763 — 1778. 
minor's  property,  of,  guardian  cannot  take,  460. 
notice  to  quit,  1739. 
pubUc  property,  of,  1712. 
sub-letting,  1717,  1763,  1763. 
usufructuary's  right  to,  596. 
verbal,  1714,  1715. 
verbal,  termination  of,  1775. 

LEGACY, 

heir  to,  presumption  not  to  be  brought  into  hotchpot,  843. 

lapse  of,  1039—1044. 

particular,  874,  1014—1024. 

reduction  of,  920—930. 

rules  as  to,  1002—1024. 

son  of  heir  to,  presumption  not  to  be  brought  into  hotchpot,  847. 

spouse  of  heir,  849. 

universality  in  the  nature  of,  1010  —  1013. 

"  LEGATAIRE  PARTICULIER,"  871,  874,  1014—1024. 

"LEGATAIRE  A  TITRE  UNIVERSEL," 
duty  to  contribute  to  debts,  87 1 . 
rules  as  to,  1010—1013. 

LEGATEE,  definition  of,  720  (note). 

LEGAL  PRODUCE, 
definition  of,  586. 
to  whom  belongs,  as  between  usufructuary  and  remainderman,  686. 

LEGITIMACY, 

children  of  putative  marriage,  202. 
Declaration  Act,  313  (note). 
family  papers,  when  evidence  of,  324. 
presumptions  as  to,  312 — 318. 
proof  of,  198,  319—330. 
proof  by  common  repute,  197. 
when,  cannot  be  questioned,  322. 

LEGITIMATE  HEIRS,  seisin  of,  724. 
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LEGITIMATION, 

deceased  child  if  left  issue  may  be,  332. 
effect  of,  333. 

illegitimate  children,  of,  331 — 333. 
legitimated  children,  status  of,  333. 

"LEGS  PARTICULIER,"  871,  874,  1014—1024. 

"LEGS  UNIVERSEL,"  1003—1009. 

"LEGS  1  TITRE  UNIVERSEL,"  871,  1010—1013. 

LENDER,  duties  of,  1880—1887. 

"LESION," 

acceptance  of  succession,  when  can  be  withdrawn  for,  783, 

action  by  minor  for,  1305 — 1308. 

compromise  cannot  be  rescinded  for,  2052. 

contract,  rescission  for,  1118,  1674 — 1685. 

defiDition  of,  1305  (note),  1075  (note). 

exchange  cannot  be  rescinded  for,  1706. 

partition,  cancellation  for,  887,  1079. 

purchaser  no  right  to  rescind  for,  1683. 

vendor,  right  of  rescission  for,  1674. 

LESSEE,  duties  of,  1728,  1729.     See  Tenant 

LESSOR, 

cannot  cancel  lease  to  occupy  himself,  1761. 
duties  of,  1719,  1720. 
warranty  by,  1721. 

LEX  LOCI  ACTUS,  170,  999  (note). 

LICITATION,  1686—1688. 

community  property,  of,  rules  as  to,  1476. 

Court  in  which,  takes  place,  822. 

immovables  when  not  easily  divided  sold  by,  827. 

interdicted  persons,  property  of,  838. 

joint  property,  of,  1686. 

partition  for  purposes  of,  Court,  822. 

purchase  by,  during  marriages,  of  share  in  separate  property  not  an 

"acquet,"  1408. 
sale  by,  of  minor's  property,  460,  838,  839. 

LIEN, 

alive,  how  kept  over  immovables,  2106. 
debts  giving  rise  to  general,  over  movables,  2101,  2102. 

immovables,  2104. 
give  rise  to  special,  over  movables,  2103. 
definition  of,  2095. 
effect  of,  2166—2179. 
extinction  of,  2180. 
pledge,  resulting  from,  2073—2076. 
registration  of,  2106,  2107. 
rules  as  to,  2095—2099. 
writing,  when  must  be  evidenced  by,  2074,  2076. 

LIGHT,  easements  relating  to,  676—680. 
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LOAN, 

consumption,  for,  1892—1904. 
forms  of,  1874. 
interest  on,  1905—1914. 
user,  for,  1875—1880. 

LOST  PROPERTY,  action  for  recovery  when  prescribed,  2279. 
LUNATTC,  interdiction  of,  489—512. 


MAJORITY,  age  of,  488. 

MAN-OF-WAR,  formaUties  of  will  made  on,  989—994. 

MANURE, 

metayer  may  not  remove,  1778. 
when  "immovable,"  624. 

MARKET  OVERT,  thing  sold  in,  how  recovered,  2280. 

MARRIAGE, 

absence  of  parent,  when  necessary  to  prove,  155. 

advice  of  parents,  when  should  be  asked,  151,  154. 

age  for,  144. 

army,  in,  93. 

birth  certificate  required  on,  70 

ceremony,  form  of,  74 — 76,  165 — 170.     See  CoionraiTT. 

certificate,  form  of,  76. 

civil  status  officers,  duty  as  to,  156. 

consent  to,  when  necessary,  148 — 153. 

of  party  to,  given  by  mistake,  effect,  180. 
contract  must  be  mentioned  in  record  of,  76  (10),  IJHyi. 
disappearance  of  other  party,  in  case  of,  139,  140. 
dissolution  of,  227—233. 

procedure  in  case  of,  234 — 252. 
duties  arising  from,  203 — 211. 
emancipates  minor,  476. 
evidence  of ,  45—47,  194  —  199. 
family  council,  when  consent  necessary,  160. 
foreign,  between  foreigner  and  French  subject,  170,  171. 
illegitimate  child,  of,  when  parent's  consent  necessary,  158. 

not  necessary,  159. 
mother's  consent  to,  when  necessary,  148 — 153. 
nulhty  of,  grounds  of,  180—202. 

opposition  to,  form  of,  172 — 179. 

time  for  taking  proceedings  for,  183,  185. 
prohibited  between  whom,  161 — 164. 

putative,  139,  140,  201—202. 
registration  of,  74 — 76. 
rights  arising  from,  203 — 211. 

second,  limitation  of  power  of  disposition,  1098 — 1100. 
want  of  publicity,  effect  of,  191. 
widow,  when,  may  re-marry,  228. 
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MARRIAGE  CONTRACT, 

alteration  must  be  made  by  notary,  1396. 

only  possible  before  marriage,  1395. 
when  binding  on  third  parties,  1397. 
clause — all  property  to  fall  into  community,  1526. 
dowry  system,  1540 — 1580. _ 
no  community,  1530 — 1535. 
preciput,  1515 — 1519. 
"  separation  des  biens,"  1536 — 1539. 
unequal  division  of  assets,  1520 — 1525. 
wife  not  to  be  liable  for  debts,  1514. 
commianity  assumed  unless  inconsistent,  1393. 

not  under  system  of,  1630 — 1533. 
divorce,  how  affects,  300 — 304. 
donation,  reversion  clause  in,  does  not  effect,  952. 
limitation  of  wife's  law  mortgage  by,  2140. 
notary  must  draw  up,  1394. 
provisions,  illegal,  in,  223,  1388,  1389. 
succession  of  living  person  cannot  be  disclaimed  by,  791. 

MARRIAGE  PORTION,  presumption  as  to  who  liable  to  pay,  1431. 

MARRIED  WOMAN, 

acceptance  of  donation,  934. 

of  succession,  form  of,  776. 
action,  when  can  bring,  215. 
civil  domicile  of,  108. 

contract,  power  to  enter  into,  215—226,  1124,  1426,  1427. 
donation,  cannot  make,  905. 
dowry  in  peril,  rights  of,  1563.     See  Dowey. 
duties  of,  214. 

executor,  when  can  be,  1029. 
nationality  of,  12,  19. 
property,  how  can  dispose  of,  217. 
public  trader,  rights  of,  220. 
win,  can  make,  226,  905. 

MASTER,  prescription  of  action  by,  2271. 

MATERNITY,  ^ 

affiliation  proceeding  for  purpose  of  proving',  allowed,  34 1 . 

when  forbidden,  342. 

MEMORANDUM  BT  CREDITOR,  when  evidence  of  release,  1332. 

MERGER  OF  DEBTS,  1300,  1301. 

"  MEUBLE,"  definition  of,  533  and  note. 

"MEUBLES  MEUBLANTS,"  definition  of,  534. 

METAYER  SYSTEM, 

animals  immovables  under,  622. 
rules  as  to,  1763—1778. 

MINES,  usufructuary's  rights  in,  598. 

"MINISTERE  PUBLIC," 
duties  of,  91  (note). 

custody  of  children  after  divorce,  duty  as  to,  302. 
divorce  proceedings,  duty  as  to,  239,  240. 
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MINOR.     See  Child. 

acceptance  of  succession  by,  463,  935. 
account  from  guardian,  when  entitled  to,  469—475. 
action  by,  when  prescribed,  1304,  2278. 
age  for  marriage,  144. 
age  of  minority,  388, 
agent,  may  be,  1990. 
contracting,  incapable  of,  1124,  1125. 
debts  of  emancipated.  Court's  power  to  reduce,  484. 
disposition  of  property,  powers  of,  450,  904,  907,  1096. 
domicile  of,  108. 

emancipated,  powers  of,  481 — 487. 
executor,  cannot  be,  1030. 

guardian  action  against,  when  prescribed,  475,  2278. 
immovables,  when  can  be  sold,  457,  458,  2206. 
imprisonment  of,  468. 
law  mortgage  of,  2121,  2135—2143. 
marriage  contract,  limitation  of  disposition  by,  1095. 
wheu  bound  by,  1398. 
purposes  (for),  how  long  minor,  148. 
when  can  contract,  144. 
nationality  of,  8  (1,  2,  3). 
parent's  usufruct  of  property  of,  384,  387. 
partition,  when  can  demand,  817. 
principal,  when  can  be,  1990. 
relief  from  onerous  contracts,  484  and  note. 

rescission  of  contract  of ,  inadequacy  of  consideration,  1125, 1305, 1308. 
settlement  on  spouse,  what  consent  required,  1095. 
will,  when  can  make,  904,  907. 

MISTAKE, 

action  for  money  paid  by,  1235,  1377. 

compromise,  in,  2058. 

contract  how  affected  by,  1110,  1117. 

marriage,  when  ground  for  rescission  of,  180. 

money  received  by,  duty  of  receiver,  1376 — 1379. 

time  for  prescription  only  runs  from  discovery  of,  1304. 

"MOBILIER,"  definition  of,  635. 

MORTGAGE, 

contract  (as  result  of),  2124—2133. 
conservator  of,  duties,  939,  2196—2203. 
definition  of,  2114. 
extinction  of,  2180. 
judicial,  2123. 

law  mortgages,  2121,  2122,  2136. 
mortgagee's  right  against  third  parties,  2166 — 2179. 
movables  or  immovables,  whether,  2114  (note), 
priorities  inter  se  of  mortgages,  2134. 
property  which  can  be  subject  of,  2118. 
register,  how  struck  off,  2157 — 2165. 
registration  of,  2146—2156. 
effect  of,  2164. 
MOTHER, 

authority  of,  371—386. 
guardian,  when,  390—396. 
W.  HH 
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MOTHER— continued. 

marriage,  consent  to,  when  necessary,  73,  160. 

opposition  to,  form  of,  66 — 69. 
maternity  may  be  proved,  341. 
partition  by,  1075—1080. 
security  as  usufructuary,  need  not  giye,  601. 
usufruct,  right  to,  384—387. 

MOVABLES, 

accession  to,  565— 577. 

co-heir,  when  entitled  to  have,  as  they  are,  826. 

community  clause  in  marriage  contract  excluding,  1500 — 1504. 

debts  when  movables,  1409  (note). 

donation  of,  valuation  must  be  annexed,  948. 

entailed,  when  must  be  sold,  1062. 

heir,  with  benefit  of  inventory,  how  must  sell,  805. 

hotchpot,  how  brought  into,  868,  869. 

lease  of,  to  furnish  house,  term  of,  1757. 

lien  over,  2074—2076,  2099,  2100—2102. 

minor's,  when  guardian's  duty  to  sell,  452. 

parents,  when  need  not  sell  movables  of  children,  453. 

possession,  title  to,  2279. 

stolen,  how  recovered  if  sold  in  market  overt,  2280. 

usufruct  may  include,  581. 

valuation  of,  how  must  be  made,  for  purpose  of  partition,  825. 

valuation  of  minor's,  how  must  be  made,  if  parents  wish  to  keep,  453. 

what  things  are,  527 — 536. 

MUTUAL  CONSENT,  separation  will  not  be  ordered  by,  307. 


NATURAL  CHILDREN.     See  Illegitimatb. 

NATURAL  OBLIGATION,  definition  of,  1235  (note). 

NATURALISATION, 

French,  how  obtained,  9 — 13. 
refusal  of,  grounds  for,  9. 

NAVIGABLE  RIVER,  definition  of,  638  and  note. 

NECESSITY, 

deposit  of,  what  is,  1949—1952. 

verbal  evidence  admissible  of  deposit  of,  1348,  1950. 

way  of,  682  and  note,  683—685. 

NEGLIGENCE, 

duty  to  repair  damage  caused  by,  1383— 1385. 
standard  of  care  required  by  French  law,  note  to  601. 

NON-ACCESS,  when,  affects  presumption  of  paternity,  312. 

NON-APPARENT  EASEMENTS  may  only  be  created  by  a  document, 
691,  695. 

NON-CONTINUOUS  EASEMENT  can  only  be  created  by  a  document, 
691,  695. 

NOTARY, 

alteration,  marriage  contract,  record  by,  1397. 
application  to  parent  for  advice,  service  by,  154. 
appointment  of,  to  represent  absent  person,  113. 
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'tlOTABY— continued. 

community,  if  dissolved,  can  only  be  reconstituted  by  juridical  act 

recorded  by,  1461. 
donation  ««<«•  vivos  must  be  recorded  by,  931. 
evidence,  matters  over  160  francs,  record  of,  1341. 
holograph  will,  deposit  with,  1007. 
incapacity  for  buying  rights  of  action,  1597. 
interdiction,  notice  of  must  be  given  to,  501. 
marriage  contract,  must  record,  1394—1397. 
partition,  sale  of  immovables,  when  can  sell,  827. 
reconciliation  of  separated  spouses,  record  of,  311,  1451. 
separation    void,    unless    carried    out    by    settlement    of    accounts 

evidenced  by,  1444. 
subrogation  void  unless  payment  and  loan  evidenced  by,  1260. 
will,  when  must  draw  up,  971 — 980. 

NOTICE  TO  QUIT, 

duty  of  purchaser  wishing  to  give,  1748,  1749. 
expiration  at,  of  written  lease  need  not  be  given,  1737. 

NOVATION,  1271—1281. 

NULLITY, 

action  for  declaration  of,  time  for  bringing,  1304. 

of  marriage,  when  lies,  180 — 202. 
acts  done  after  interdiction  are,  502. 

before  interdiction  may  be  declared,  503. 
agreement  to  give  up  right  of  accepting  or  disclaiming  community, 

1453. 
change  in  marriage  settlement  after  separation,  1451. 
gifts  by  minor  to  guardian,  907. 

guardians  acquiring  rights  over  ward's  property,  450. 
marriage,  mistake  when  makes,  1110. 
pledge,  contract  of,  giving  general  powers  of  sale,  2078. 
separation  voluntary,  a,  1443. 
settlement  between  guardian  and  ward,  when,  472. 
wife's  gifts  purchases  mortgages,  sales  when,  217,  226. 

OATHS  (administered  in  Court), 
effect  of,  1357—1369. 

prescription,  person  setting  up,  may  be  put  on,  2275. 
verbal  lease,  may  be  administered  to  person  denying,  1715. 

OBJECTIONS  TO  MARRIAGE, 
form  of,  66—69. 
how  entered,  172—179. 

OCCUPATION,  right  of,  distinguished  from  usufruct,  632—634. 

OUTGOING  TENANT,  duties  of,  1777. 

ORAL  EVIDENCE, 

admissibility,  1341—1348. 

baibnent,  as  to,  1348,  1923,  1950. 

commencement  of  proof,  when  makes  admissible,  323,  1347. 

lease,  1715. 

partnership,  as  to,  1834. 

usual  notice  must  be  given  to  terminate  verbal  lease,  1736. 

when  admisoible  to  prove  legitimacy,  323. 

hh2 
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OWNERSHIP, 

acquisition,  modes  of,  711—717,  2265,  2266. 

definition  of,  544. 

good  faith,  effect  on,  549,  550. 

rights  resulting  from,  546,  547 — 550. 

PAID,  technical  meaning  of  term,  2028  (note). 

PAPERS,  FAMILY,  when  can  be  used  as  a  commencement  of  proof,  323. 

PARAPHERNALIA,  what  are,  1574—1580. 

PAROL, 

commencement  of  proof,  when  makes  admissible,  323,  1347. 

evidence.     See  Evidence. 

lease  by,  not  enforceable,  1715. 

lease,  time  for  which  assumed  to  be  made,  1774. 

PARTITION, 

absent  person,  appointment  of  a  representative  at,  113. 
action  for,  rules  as  to,  815 — 842. 

when  guardian  can  bring,  465. 
action  of  minor  and  interdicted  persons  for,  may  be   brought  by 

guardian,  817. 
creditor's  right  to  intervene  in,  882. 
effects  of,  883—886. 
minor,  when  binds,  466. 

owner  of  undivided  share  entitled  to  force,  815. 
parents,  by,  1075—1080. 
rescission  of,  887 — 892. 
warranty  of  quiet  possession  of  lots,  884  —886. 

PARTNERSHIP, 

commercial.     See  Code  de  Commeece,  18. 

definition  of,  1832,  1833. 

general  rules  as  to,  1833,  1834. 

liability  of  partners  to  third  parties,  1862  —  1864. 

rights  and  liabilities  of  partners  inter  se,  1843 — 1861. 

specific,  1841,  1842. 

termination  of,  modes  of,  1866 — 1872. 

universal,  1836—1840. 

PARTY  WALLS, 

easements  over,  652,  653 — 667. 
openings  in,  675 — 677. 

PATERNITY, 

illegitimate  child,  when  proof  allowed,  340. 
of  child  born  during  marriage,  312 — 318. 

PAWNBROKER,  pledge,  rules  as  to,  do  not  apply  to,  2084. 

PAYMENT,  definition  of  term  in  French  law,  1235  (note), 
delivery  need  not  be  made  until,  1612. 
mistake,  by,  action  for  return,  1235. 

duty  of  receiver,  1376—1381. 
pledge,  return  of,  does  not  raise  presumption  of,  1206. 
purchaser,  1650 — 1654. 
ratification  of,  to  third  party,  1239. 

PENALTY  CLAUSE,  1226—1233. 
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"  PilRE  DE  FAMILLE," 

care,  standard  of,  601  (note). 

"destination  de,"  easements  created  by,  692 — 695. 

"destination  de,  immeubles  par,"  617,  624,  672  and  note,  692. 

PERFORMANCE  OF  CONTRACT, 
offer  of,  effect,  1257—1264. 
what  is,  1238—1247. 

PERMISSIVE  ACTS  not  basis  of  prescription,  2232. 

PERSONAL  DEBT,  definition  of,  1409  (note). 

"  PLAINTE  EN  FAUX,"  definition,  1319  (note  (A) ). 

PLEDGE, 

antichresis,  pledge  of  immorables,  2072. 

creditor's  rights,  2078—2082. 

definition  of  contract  of,  2i)71. 

evidence  of  lien  by,  2074,  2075. 

return  of,  does  not  raise  presumption  of  payment,  1286. 

rules  as  to,  do  not  apply  to  pawnbrokers,  2084. 

POLICE  LAWS,  on  whom  binding,  3. 

POSSESSION, 

bankruptcy  of  purchaser  ground  for  refusing,  1613. 

definition,  2i28. 

good  faith,  in,  what  is,  550. 

incorporeal  right,  of,  how  transfen^ed,  1607. 

land,  of,  rights  flowing  from,  549,  550. 

loss  of,  of  movables,  remedy,  2281. 

movables,  of,  how  given,  1606. 

what  title  to,  2279—2281. 
prescription,  nature  of  possession  required  for,  2229 — 2236. 
succession,  of,  when  application  to  Court  for,  necessary,  1008. 
vendor  must  put  purchaser  in,  1608. 
where  must  be  given,  1609. 

POTESTATIVE  condition,  1170,  1174  (note). 

"  PRECAIREMENT,"  definition  of  term,  2236  (note). 

PRECEDENTS,  judges  cannot  create,  6. 

"  PRECIPUT"  (clause  of,  from  pra  (before),  capere  (to  take) ),  gift  in 
addition,  844 
divorce  does  not  make  operative,  1518. 

donation  must  be  by  way  of,  not  to  be  brought  into  hotchpot,  919. 
gift  by  way  of,  to  what  extent  valid,  844. 
gifts  assumed  to  be  by  way  of,  843,  847 — 849. 
marriage   contract  may  allow  survivor  gift  by  way  of,   1497   (6), 

1515—1519. 
partition,  when  may  be  disputed  owing  to  gifts  by  way  of,  1079. 
separation  does  not  render  claufle  of,  operative,  1518. 

PRESCRIPTION, 

action,  lesion,  for,  1676. 

minor,  by,  1304,  2252,  2278. 

against  one  joint  debtor  prevents  time  running  as  against  all, 

1207. 
rescission  of  contract,  1304. 
ward  against  guardian,  475. 
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PRESCRIPTION— con<«?»M«i. 

easements  when  acquired  by,  690. 

not  acquired  by,  691. 
fraud,  runs  from  discovery  of,  1304. 
husband  and  wife,  as  between,  2253. 
interruption  of,  what  acts  constitute,  2242  —  2260. 
act  of  joint  creditor,  1199,  1207. 
married  woman,  against,  2254. 
mistake,  runs  from  discovery  of,  1304. 
of  right  of,  accepting  or  disclaiming  succession,  789. 

separation  of  succession,  880. 
periods  of,  2262—2281. 
permissive  acts  cannot  form  basis  of,  2232. 
persons  who  cannot  gain  title  by,  2236 — 2238. 
possession,  nature  of,  required  for,  2240,  2241. 
public  property,  title  to,  by,  2226,  2227. 
rules,  general,  applicable  to,  2219 — 2227. 
time  when,  begins  to  run,  1304,  2257. 

when  suspended  running,  2251 — 2259. 

how  reckoned,  906,  1304,  2260,  2261. 
title,  when  gained  by,  2229. 

to  donation  revoked  by  birth  of  child,  when  gained  by,  966. 

person  who  cannot  acquire  title  by,  2236 — 2238. 
void  title  cannot  be  basis  of,  2267. 

"  PRELEVEMENT,  DROIT  DE  "  (right  of  taking  before  partition), 
dissolution  of  community,  at,  when  parties  have,  1503. 
husband's  property,  when  can  be  exercised  against,  1472. 
in  respect  of  proceeds  of  separate  property  sold  and  not  reinvested, 

1433. 
when  property  not  brought  into  hotchpot  in  kind,  830. 
when  right  of,  arises,  1470. 
wife's  right  to  be  exercised  before  husband,  1471. 

PRESUMPTIONS  OF  LAW, 
boundaries,  as  to,  666. 
death,  88,  89,  135  (note) 
definition  of,  1350. 

evidence  rendered  unnecessary,  843,  1352. 
fraud  is  not  presumed,  1116. 
gift  by  way  of  preciput,  847 — 849. 
gift,  to  what  persons  assumed  to  be  for  benefit  of  incapable  persons, 

911,  1100. 
good  faith,  2268,  2269. 
juris,  1350—1353. 

legacy  as  to  being  by  way  of  preciput,  843,  847 — 849. 
legitimacy,  as  to,  312 — 318. 

marriage  contract,  that  grandchildren  take  under  gift  in,  1082. 
payment,  of,  return  of  pledge  does  not  raise,  1286. 
possession,  as  to,  2230—2231,  2234. 
release  of  debt,  1283,  1284. 
repairs,  as  to,  1731. 
res  judicata,  principle  of,  1351. 
survivorship,  720—722. 

PRIESTS,  incapacity  for  receiving  g^ifts,  909. 

PRIMOGENITURE  not  reoognised  by  law,  74o. 
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PRODIGALS,  Court  power  to  restrain,  613—615. 
PROMULGATION  OF  LAW,  1. 

PROOF, 

commencement  of,  definition,  1347. 
onus  of,  1316. 

PROPERTY,  alienation  of.     See  Alihnation. 

"  PROTECTEITR,"  when  appointed,  417. 

PUBLIC  OFFICER,  definition  of,  805  (note). 

PUBLIC  POLICY, 

laws  aflFecting,  cannot  be  modified  by  contract,  1133. 
marriage  contract  must  not  be  against,  1387 — 1390. 

PUBLIC  PROPERTY,  prescription  as  to,  2226,  2227. 

PUBLIC  TRADER, 

rights  of  married  woman  if,  220. 
infant,  if,  487,  1308. 

PURCHASE-MONEY,  lien  of  lender  of,  2103  (2). 

PURCHASER, 

contract  mortgages,  power  to  free  property  of,  2179,  2181 — 2192. 

defiinition  of  term,  2167  (note). 

law  mortgages,  method  of  clearing  property  of,  2198 — 2203. 

"  lesion,"  no  right  of  action  for,  1683. 

mortgaged  property  of,  liability,  2170 — 2178. 

mortgages,  right  to  clear  off,  2179,  2180  (3). 

"  PURGE,"   method  of  freeing  property  from  mortgages  and  liens, 
2181-2195. 

PUTATIVE  MARRIAGE,  139,  140. 

effect  of,  if  parties  in  good  faith,  201,  202. 

QUIT,  NOTICE  TO,  time  of,  1736—1739,  1746—1749. 
QUARRIES,  usufructuary  rights  in,  698. 

RATIFICATION, 

donation,  of,  void  in  form,  1339,  1340. 
form  of,  required  by  law,  1338. 
minor  by,  when  attained  majority,  1311. 
payment  to  third  party  of,  1239. 
principal,  by,  1998. 

RECEIVER.     See  ' '  Sequestbe.  ' ' 

RECOGNITION  OF  ILLEGITIMATE  CHILD. 

See  Acknowledgment. 

"  RECOMPENSE  "  to  community,  what  is,  1437. 

RECONCILIATION, 

effect  on  divorce  action,  244. 

magistrate's  duty  to  attempt,  of  parties  to  divorce,  238. 

reunion  of  divorced,  person  after,  295. 

Bummons  to,  interrupts  prescription,  2246. 
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RECORD, 

disclaimers,  &c.  of  successions,  784,  793. 
documents  of,  1317— 1321,  2213  (note), 
not  of,  1322—1332. 

RECTIFICATION  OF  RECORDS  OF  CIVIL  STATUS,  99—101. 

REDEMPTION, 

purchaser's  right  when  property  subject  to  clause  of,  1664,  1751. 
right  of,  1659—1703. 

REDUCTION, 

obligation  entered  into  by  emancipated  minor,  484,  485. 
of  donations  and  legacies,  920 — 930. 
of  donations  of  spouses,  1090. 

REGISTERS  OF  MORTGAGES, 
defects  in  responsibility,  2197. 
publicity,  2196. 

REGISTRAR  OF  COURT,  duties  as  to  holograph  wills,  1007. 

REGISTRATION, 

architect's  lien,  of,  2109. 

co-heir's  lien,  of,  2109. 

conservator  of  mortgages,  duty,  2196 — 2203. 

contractor's  lien,  of,  2109. 

divorce,  of,  necessary,  252. 

donations,  939—942. 

entail,  1073. 

legacy,  1016. 

marriage,  of,  76,  76. 

mortgages,  2106,  2134,  2146,  2166. 

vendor's  lien,  2108. 

wills,  1007. 

workmen's  lien,  2109. 

"  REGLEMENT,"  definition  of,  544  (note). 

RELEASE, 

effect  of,  1285,  1287. 

novation  releases  surety,  1281. 

obligation,  how  released,  1234. 

of  debt,  return  of  pledge  does  not  raise  presumption  of,  1283,  1284. 

what  amounts  to,  1282,  1285  —  1288. 

co-heir's  powers  of,  1224. 
principal  debtor  of,  releases  surety,  1287. 

"REMERE," 

"action  de  "  (right  of  redemption  or  repurcbase),  1659 — 1673. 
purchaser's  rights  when  property  subject  to,  1664,  1751. 

RENT,  under  verbal  lease,  when  amount  disputed,  how  fixed,  1716. 

RENT- CHARGE, 

consideration  for,  1968—1970. 

contract  for  purchase  of,  how  construed,  1977 — 1983. 

duration  of,  1972—1976. 

movable,  529. 

owner  of,  when  can,  demand  new  title,  2263. 

perpetual  or  for  life,  1910. 

redeemable,  530,  1911—1913. 

rescission  of  contract  for  purchase  of,  1977. 
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REPAIRS, 

dominant  tenement,  owner  of,  entitled  to  do  necessary  repairs  to  enjoy 

easement,  697,  698. 
landlord's,  1719,  1720,  1724. 
part  owners  of  house,  duties  as  to,  664. 
party-wall,  duty  of  owners  as  to,  655,  656,  667. 
report  stating  condition  of  premises  as  to,  effect  of,  1730,  1731. 
servient  tenement,  rights  of  owner  of,  if  liable  to  repair,  699. 
tenant's  repairs,  what  are,  1754,  1756. 
usufructuary's  duties  as  to,  606 — 607. 

REPRISES  (right  of  taking  out  of  community  before  division) , 

husband  no  right  of,  in  respect  to  movables  if  no  inventory,  1604. 
what  wife  may  take  out  if  she  disclaims,  1493,  1503. 
wife's  and  wife's  heirs,  1471,  1472. 

REPURCHASE.     6etf"RfiMfeE£." 

REPUTE,  COMMON, 

legitimacy  of,  effect  of,  320. 

marriage  assumed  owing  to,  195,  197. 

ownership  of  movables,  as  to,  right  to  give  evidence  of,  1604. 

RESCISSION, 

action  for,  of  contract,  limitation  of  time  for,  1304. 

assignment  of,  a  right  of  action,  1699. 

compromise  of,  2052 — 2054. 

contract  on  ground  of  want  of  consent,  1109. 

•  of  duress,  1 1 1 1 — 1116. 

of  fraud,  1116. 
of  mistake,  1110. 

lease,  of,  1722,  1729,  1760,  1766. 

non -disclosure  of  easements  over  property,  ground  of,  1638. 

partition,  of,  887—892. 

redemption  clause,  by,  1658. 

rent-charge,  contract  of  purchase  of,  1977. 

sale  on  ground  of  "  lesion  "  (undervalue),  1658,  1674 — 1685. 

disturbance,  breach  of  warranty  of  quiet  enjoy- 
ment, 1636. 

"  RESERVE  LEGALE,"  limitation  on  power  of  alienation  by  will  or 
inter  vivos,  913—919. 

RESIDENCE  IN  FRANCE  naturalization,  8  (4),  (£). 

'«  RETOUR,"  meaning  of,  833  (note). 

RETROSPECTIVE,  laws  not,  2. 

REVERSION,  clause  of,  in  donation,  to  donor,  951,  952. 

REVOCATION, 

authority  of  agent,  2003. 
clause  of,  in  contract,  1183,  1184. 
contracts  are  not  subject  to,  1134. 
donation,  when  revocable,  953 — 966. 

revocable  between  spouses,  1096. 
partnership  agreement,  mauagement  clause  not  subjeot  to,  1866. 
will,  when  revoked,  1035 — 1047. 
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RIVER, 

alluvion  from,  ownership,  556 — 559. 
bed,  new,  taking,  effect  of,  562,  663. 
islands  in,  560,  561. 
property  in,  538,  644. 
towing  path  along,  650. 

ROOFS,  water  falling  from,  easement,  681. 

RURA.L  EASEMENTS,  what,  687. 


SAILOR,  death  of,  certificate,  93—98. 

SALE, 

ambiguous,  contract  of,  interpretation,  1602. 
chose  in  action,  of,  1689 — 1701. 
Court,  by,  1686—1688. 
definition  of,  1582,  1583. 
delivery,  duty  as  to,  1604 — 1624. 
general  rules  as  to,  1583 — 1593. 
incapacity  to  purchase,  1594 — 1597. 
incorporeal  right  of ,  1689—1701. 
merchantable  quality,  1641 — 1649. 
option,  with,  to  repurchase,  1659 — 1673. 
quiet  possession,  warranty  of ,  1626 — 1640. 
seller,  duties  of,  1603. 

tenant's  rights,  how  affected  by,  1743,  1744,  1748.  ^ 

third  party's  property,  sale  of,  void,  1698. 
warranty  on  sale,  1625. 
what  may  be  sold,  1698. 
cannot  be  sold,  1600. 

SCHOOLBOY,  when  State  responsible  for  damage  caused  by,  1384. 

SEASHORES,  aUenabUity  of,  638,  639  (note). 

SECURITY, 

foreigner  plaintiff  bound  to  give,  16. 

parents  not  bound  to  give  as  usufructuaries,  601. 

nsufructuaiy  when  bound  to  give,  601 — 604. 

SEISIN, 

executor  never  has,  of  land,  1026  and  note, 
heirs  entitled  to  "  reserve  legale  "  have,  1004. 
legitimate  heirs  have,  724. 
universal  '*  legataire,"  when,  has,  1006. 

SEALS  OF  COURT,  property  protected  by, 

community  of,  during  divorce  proceedings,  242. 

costs  of  having  put  on,  821,  1482. 

creditor's  right  to  have  put  on,  820,  821. 

for  minor  heir,  interdicted  and  absent  persons,  protection  of,  1031, 

1034. 
partition,  in  case  of,  819. 
succession  of,  guardian  removed  by,  451. 

when  wife  claims  whole,  769. 

when  benefit  of  inventory  claimed,  810. 
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"SEPARATION  DES  BIENS," 

accounts  between  husband  and  wife  most  be  settled  to  be  effectual, 

1444. 
oommuuity  dissolved  by,  1441. 
creditor's  right  to  intervene,  1446,  1447. 
dowry  in  peril  a  ground  for  demanding,  1443,  1663. 
judicial  separation  involves,  311. 
preciput  clause  does  not  become  operative  by,  1611. 
publication  of,  1446. 

status  of  wife  how  affected  by,  1449,  1636. 
wife  separated  must  contribute  to  support  children,  1448. 

"  SEPARATION  DE  CORPS," 
community  dissolved  by,  1441. 
divorce,  when  parties  entitled  to  after,  310. 
preciput  clause  not  made  operative  by,  1618. 
proceedings,  307. 
spouses,  when  can  ask  for,  306. 
status  of  wife,  how  affected  by,  1449. 
surname,  parties'  right  to  each  other's,  311. 
voluntary,  void,  307. 

"  SEQUESTRE  "  (Receiver  appointed  by  Court  or  parties), 
agreement,  when  appointed  by,  1956 — 1960. 
Court,  by,  1961  —  1963. 
forms  of,  1955. 

usufruct,  property  subject  to,  given  to,  when  usufructuary  cannot 
give  security,  602,  603. 

SERVANT, 

civil  domicile  of,  108. 
hiring  of,  1780. 

SERVICE  OF  PROCESS,  place  for,  111. 
SERVITUDE.     See  ExasxEHT. 
SET-OFF,  1289—1299.     See  Meboeb. 

"SEVICES," 

definition  of,  231  (note). 

donation  may  be  revoked  owing  to,  966. 

SEX,  presumption  of  survivorship  how  affected  by,  720 — 722. 

SHIP, 

birth  on,  duty  as  to  registration,  59 — 62. 
death  on,  duty  as  to  registration  of,  80 — 92. 
owner  liable  for  damage  done  by,  1386. 
wills  made  on,  formalities,  988 — 994. 

SOLDIER, 

death,  certificate  of,  93 — 98. 
will  of,  981—987. 

SPECIAL  LEGACIES,  1014—1024. 

STAIRCASE,  different  owners,  repair  of,  664. 
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STATUS, 

laws  as  to,  affect  French  citizen  abroad,  8. 
legitimate  child,  197,  320—323. 
legitimated  child,  333. 
married  person,  195. 

STEPFATHER,  liability  as  guardian,  396. 

SUB-LETTINa, 

farmer,  when  cannot,  1763. 

lessee,  power  of,  1717. 

sub-tenant,  liability  to  landlord,  1753. 

SUBROGATION,  1249—1252. 

"  SUBROaE  TUTEUR."     See  Assistant  Guabmak. 
duties  of,  420—426. 

SUCCESSION, 

absent  person,  of,  when  opens,  130. 

acceptance  of,  774 — 783. 

benefit  of  inventory,  793—810. 

collateral,  750—755. 

community,  when  liable  for  debts  of,  1411  — 1417. 

chargeable  on  donation,  1418. 
creditors  of,  order  of  payment,  808,  809. 
debts  of,  how  apportionable,  870 — 882. 
definition  of,  720  (note), 
disclaimer  of,  784 — 792. 
future  right  in,  cannot  be  sold,  1600, 
hotchpot,  duty  of  heirs  as  to,  843 — 869. 
illegitimate  children,  rights  in,  756 — 765. 
inheritance  of,  order  of,  731 — 738. 
irregular,  766 — 772. 

minor,  inherited  bj,  guardian's  duties,  461. 
opening  of,  place  of,  110. 
partition  of,  815 — 842. 

rescission  of,  887 — 892. 
sale  of  rights  in,  effect  of,  1696—1698. 
shares  in,  mutual  warranty  of  heirs,  883 — 886. 
stirpes,  per,  inheritance  by,  739 — 744. 
survivorship,  presumption  as  to,  720 — 722. 
title  deeds,  who  entitled  to,  842. 
vacant,  811—814. 


SUPPORT,  mutual,  who  owe  one  another,  205 — 211. 

SURETY, 

husband  warrants  title  to  wife's  separate  property  only,  1433. 

indemnity,  right  to,  2028—2032. 

liability,  termination  of,  2034—2039. 

merger  of  debt,  released  by,  1294. 

novation,  released  by,  1281. 

obligations  of,  implied  by  law,  2012—2020,  2025,  2026. 

principal  debtor,  can  make  creditor  first  sue,  2022 — 2026. 

subrogation  of,  to  creditor's  rights,  2029 — 2031. 

wife,  binding  herself  for  community,  assumed  to  be,  1431. 
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SURNAME, 

divorce,  after,  wife  no  right  to  use  husband's,  299. 
judicial  separation,  wife's  right  to  husband's,  311. 

SURVIVORSHIP,  presumption  of  law  as  to,  720—722. 

SYNALLA.GMATIO  CONTRACT,  1102,  1184,  1325. 


TACIT  ACCEPTANCE  of  succession,  what  amounts  to,  778—780. 
TALLIES,  when  evidence,  1333. 

TENANT, 

adverse  acts,  duty  to  give  landlord  notice  of,  1727. 

buildings  erected  by,  rights  as  to,  555. 

farming,  compensation  for  bad  crops,  1769 — 1773. 

fire,  liability  for,  1733—1735. 

holding  over,  effect  of ,  1738,  1739,  1769,  1776. 

ingoing,  duties  of,  1777. 

landlord,  of,  duty  to,  1719,  1720,  1724. 

outgoing,  duties  of,  1777. 

possession,  right  to,  1749. 

quiet  enjoyment,  disturbance  in,  1726. 

repairs,  duty  as  to,  17o4,  1765. 

sale  of  property,  rights  in  case  of,  1743,  1744 — 1748. 

trees  planted  by,  rights  as  to,  555. 

verbal  lease  not  enforceable,  1715. 

notice  to  quit,  1737. 

period  for  which  assumed  to  be  made,  1774,  1775. 

TENANT  FOR  LIFE  OF  ENTAILED  PROPERTY, 
inventory,  duty  as  to,  1058. 
investment,  duty  as  to,  1065,  1066. 
minor,  when,  provisions  as  to,  1074. 
sale  of  movables,  duty  to  see  to,  1062. 
trustee,  duty  as  to  appointment  of,  1056. 

TENDER,  rules  as  to,  1257—1264. 

THIRD  PARTY, 

contract  for  benefit  of ,  1120,  1121. 

contracts  do  not  affect,  1165. 

creditors  can  take  benefit  of  their  debtors'  contracts,  1166,  1167. 

documents  not  of  record,  date  of,  as  against,  1328. 

TIMBER, 

community,  when  belongs  to,  1403. 
user  of,  right  of,  630,  636. 
usufructuary's  rights  to,  590 — 694. 

TIME, 

for  prescription,  how  reckoned,  966,  1304,  2260,  2261. 
when  does  not  run  for  purposes  of  prescription,  2251 — 2259. 
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TITLE-DEEDS  of  succession,  who  entitled  to,  842. 

"  TITRE,"  definition  of,  1317  (note). 

"  TITRE  EXECUTOIRE,"  definition  of,  2213  (note). 

TOWING-PATH,  easement  relates  to,  650. 

TRADE, 

emancipated  minor  carrying  on,  powers  of,  487. 
married  woman  carrying  on,  powers  of,  220. 
minor  carrying  on,  bound  by  contracts,  1308. 

TRADERS'  BOOKS,  1329,  1330. 

TREASURE  TROVE, 
right  to,  716. 
usufructuary  not  entitled  to,  598. 

TREES, 

boundary,  near,  rules  as  to,  668 — 673. 
community,  rights  in  respect  of,  1403. 
user  of,  630,  636. 
usufructuary  rights  to,  590 — 594. 

TUTOR  AU  HOG,  protection  of  minor  whose  legitimacy  is  impugned, 
318. 

UNFAIRNESS, 

contract,  how  affected  by,  1118,  1674—1685. 
Court  can  give  minor  relief  from,  484,  1305. 
partition,  is  ground  for  rescission,  1079,  1080. 
valuation  for  purpose  of  proving,  1080,  1678. 

UNIVERSALITY, 

bequest  of,  1003—1009. 

the  nature  of,  1010—1013. 

URBAN  EASEMENT,  what  is,  687. 

USE  AND  OCCUPATION  distinguished  from  usufruct,  625—636. 

USUFRUCT, 

definition  of,  678—681. 

distinguished  from  right  of  user,  625 — 636. 

dowry  given  by  way  of  a,  duty  of  husband  or  heirs  on  dissolution  of 

marriage,  1568. 
duties  of  usufructuary,  600 — 616. 

lost,  over  minor  children's  property,  if  no  inventory  taken,  1442. 
mortgage  of,  2118. 

parent,  right  of,  over  child's  property,  384 — 387. 
reduction  of,  when  beyond  amount  allowed  by  law,  917. 
right  of  usufructuary,  682 — 599. 
seizure  of,  2204. 
termination  of,  617 — 624. 

usufructuary  "  a  titre  particulier"  not  liable  for  debts,  611. 
when  bound  to  give  security,  601. 

VACANT  SUCCESSION,  administration  of ,  811—814. 
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VALUATION, 

donation  of  movables,  of  necessary,  948. 
minor's  movables,  453. 

property  sold,  of,  in  action  of  '♦  lesion,"  1678 
succession  of,  when  must  be  made,  824,  826,  828. 
test  of  fairness  of  parents'  partition,  1080. 

"VALUATION  VAUT  VENTE," 

meaning  of  phrase,  1551  (note), 
ownership  when  not  altered  by,  1662,  1664. 

VENDOR, 

contract  construed  against,  if  ambiguous,  1602. 
lien  on  movables,  2102  (4). 

immovables,  2103  (1),  2108. 
warranties  of,  1625—1640,  1641—1649. 

VERBAL  EVIDENCE.     &^  Paeol. 

VIEW,  easements  relating  to,  678. 

VIOLENCE, 

certificate  of  death  in  case  of,  85. 
death  by,  duty  of  police,  81,  82. 

"  VIRILE  "  (portion),  definition  of,  873  (note). 

VOLUNTEER,  intermeddling  with  property,  duty  of,  1372—1375. 

VOLUNTEER  GUARDIAN,  duties  of,  361—370. 


"WALL  when  party-wall,  653,  654. 

WARRANTIES, 

co-heirs-,  by,  884,  885. 

heir  selling  rights,  1696. 

husband's,  when  selling  wife's  property,  1433. 

lessors',  1721. 

vendors',  1625. 

hidden  defects,  1641—1649. 

quiet  enjoyment,  1626 — 1640. 

WATER, 

easements  relating  to,  640 — 645. 

owner,  duty  to  keep  o£E,  dripping  from  roofs,  681. 

WAT, 

easement  relating  to,  682 — 685. 

public,  not  capable  of  being  private  property,  538. 

towing  path,  easement  relating  to,  650. 

WEAK-MINDED  PERSON,  power  of  Court  to  interdict,  499. 

WIDOW, 

aliment,  right  to,  1465,  1570. 

guardian  of  children,  3t'0. 

interest  on  dowry,  when  entitled  to,  1570. 

mourning,  entitled  to,  1481. 

re-marriage,  effect  on  guardianship,  395. 

re-marryiug,  how  long  must  wait  before,  228. 

status  of,  1495. 
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WIFE, 

community,  married  under,  position  of,  when  husband  disappeared, 

124. 
contract,  cannot,  without  husband's  consent,  217. 
debts  of,  community  when  liable,  1419. 

as  agent  of  husband,  not  liable,  1420. 
gifts  to  husband  by  marriage  contract,  1091 — 1100. 

not  by  marriage  contract,  revocable,  1096. 
guardian  of  interdicted,  husband  may  be,  507. 
heir  of,  gifts  to,  presumption  as  to,  849. 
incapacity,  for  buying  husband's  property,  1598. 
inherits  husband's  property,  when,  767—773. 
law  mortgage,  2121,  2135,  2136,  2138,  2139. 
limitation  of,  2140,  2144. 
freeing  property  from,  2193—2203. 
marriage  contract  unregistered,  powers  of,  1391. 
nationality  of  husband  follows,  12,  19. 
paraphernalia  of,  1574 — 1580. 

pre-nuptial  debts,  liability  of  community  for,  1410. 
property  of,  husband  management  of,  1428 — 1430. 

protection  during  divorce  proceedings,  238,  242. 
residence  during  divorce  proceedings,  238,  241,  246. 
sale  by,  to  husband  void,  1593. 
separated,  duty  to  support  children,  1448. 

property,  her  management  of,  1449. 
status  of,  311. 
surety,  when  only  liable  as,  1431. 

WILL, 

bequest  of  res  alienum  void,  1021. 
definition  of,  893. 

dispositions  by,  how  limited,  913 — 919. 
executors  of,  1025 — 1034. 
forms  of,  967—980. 

incapable  person  in  favour  of,  void,  911. 
of  taking,  907,  908,  909,  995. 
married  woman  can  make,  905. 
minor  can  make,  904. 
revocation  of,  1035—1047. 
witnesses  to,  971,  974,  980. 

WOMAN  can  be  agent,  1990. 

WOODS, 

user,  right  of,  in,  636. 
usufructuary's  right  in,  690 — 594. 
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Smtlt,  K.C,  assisted  by  W.  J.  Beooks,  Esq.,  Barrister-at-Law. 
2  vols.  Demy  Svo.  (A  thin  paper  edition  in  1  Vol.  may  be  had, 
price  25s.  ;  or,  on  India  paper,  'is.  6d.  extra.)  1/.  6«. 

"  The  profession  generally  have  gratefully  recogpized  the  very  great  value  of 
this  book.  It  admirably  fulfils  the  essential  requisites  of  a  practice  book.  It  is 
complete  without  being  discursive  or  of  unwieldy  bulk ;  it  is  accurate  and  easy  of 
reference,  and  throughout  bears  the  stamp  of  having  been  compiled  by  a  mar 
■who  is  thoroughly  acquainted  with  his  svibject."— Law  Times. 

ANNUAL  DIGEST.— Mews'.— F»rf«  "Digest." 

ANNUAL  LIBRARY,  THE  LAV/YER'S:— 

(1)  The  Annual  Practice.— Snow,  Buenet,  and  Steinohb. 

(2)  The  A,  B.  0.  Guide  to  the  Practice.— Stbingeb. 

(3)  The  Annual  Digest.—MEWS.     {Also  issued  Quarterly.) 

(4)  The  Annual  Statutes. — Hanbuey  Aggs. 

(5)  The  Annual  County  Court  Practice. — Smtlt. 

(6)  The  Magistrate's  General  Practice. — Atkinson. 

^fg"  Annual  Subscriptions,  (a)  For  Complete  Series,  as  above,  delivered  on 
the  day  of  publication,  net,  21.  18«.  (*)  Nos.  1,  2,  3,  4,  and  6  only,  net, 
21.  8«.  (c)  Nos.  3,  4,  5,  and  6  only,  net,  21.  5s.  {If  A.  B.  C.  Gums 
t«  not  wanted  2s.  6d.  may  be  deducted  for  subscription  to  Series  {a)  or  {b).) 
J/Magisteate's  Peactice  is  not  wanted  10s.  mci,y  be  deducted  from  any 
series.     {Carriaye  extra,  2».) 
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ANNUAL  PRACTICE.— The  Annual  Practice.  19U8.  Edited 
by  T.  Snow,  Barrister-at-Law  ;  C.  Bubnbt,  a  Mawter  of  the  Supreme 
Court ;  and  F.  A.  Strinoee,  of  tho  Central  Office.  2  vols.  8vo.  (A 
thin  paper  edition  in  1  Vol.  may  be  had,  price  25».  net ;  on  India 
paper,  3«.  6d.  extra.)  Ml,  II.  6«. 

"  A  book  which  every  practising  English  lawyer  must  have."— Z^jic  QuarUtrly. 

"Every  member  of  the  bar,  io  practice,  and  every  London  solicitor  .at  all  eventa, 
finds  the  last  edition  of  the  Annnal  Practice  a  necessity." — SoUeitorr  Journal. 

ANNUAL  STATUTES.— Firf*  "Statutes." 

ARBITRATION.— Russell's  Treatise  on  the  Power  and  Duty 
of  an  Arbitrator,  and  the  Law  of  Submissions  and  Awards) 
with  an  Appendix  of  Forms,  and  of  the  Statutes  relating?  to 
Arbitration.  Ninth  Edition.  By  Edwaed  Pollock,  Esq.,  an  Official 
Referee  of  the  Supreme  Court  of  Judicature,  and  Habold  Waebbn 
Pollock,  Esq.,  Barrister-at-Law.     Royal  8vo.     1906.  1/.  10«. 

"  Every  matter  likely  to  arise  is  here  dealt  with,  and  the  book  deservedly 
maintains  its  position  as  the  leading  authority  on  arbitration." — Law  Timta. 

"After  a  careful  examination  of  the  way  in  which  the  work  has  been  done, 
we  may  say  that  nothing  which  the  practitioner  will  want  to  know  seems  to  have 
•  been  omitted." — Law  Journal. 

ARGENTINE    REPUBLIC,    Code   of   Commerce.— 

Translated  by  G.  Wilson- Rak  and  Bebnabdo  dk  Spbluzzi.      Demy 
8vo.     1904.  Net,  \l. 

AUCTIONEERS.— Hart's  Law  relating  to  Auctioneers,  House 
Agents  and  Valuers,and  to  Commission. — By  Hebkb  FTaet,  Esq., 
LL.D.,  BaiTister-at-Law.    Second  Edition.    Demy  8vo.     1903.    15». 

"  Recommended  not  only  to  lawyers,  but  also  to  auctioneers  and  projwrty 
agents  who  wish  to  inform  themselves  as  to  their  legal  position." — Law  Journal. 

AVERAGE.— Hopkins'  Hand-Book  of  Average. — Fourth  Ekiition. 

By  Manlet  Hopkins,  Esq.     Demy  8vo.     1884.  \l.  I*. 

Lowndes'     Law    of    General    Average. — English    and     Foreign. 

Fourth  Edition.    By  Richabd  Lowndes,  Average  Adjuster,  Author 

of  "  The  Law  of  Marine  Insurance,"  &c.    Royal  8vo.    1888.    \l.  10*. 

RANKING.  -Hart's  Law  of  Banking.  — Second  Edition.  With  an 
Appendix  on  the  Law  of  Sto^k  Exchange  Transactions.  By  Hebeb 
Haet,  Esq.,  LL.D.,  Barrister-at-Law.    Royal  8vo.     1906.     1/.  10». 

"  Well  arranged  and  clearly  written,  and  its  value  is  enhanced  by  an  excellent 
index  ....  of  great  use  both  to  the  lawyer  and  to  the  banker."— Zat»  Journal. 

"  The  book  is  characterised  at  once  by  clearness  and  fulness  ....  very  useful 
in  all  matters  affecting  banks  and  their  customers." — Solkifrtr.i'  Journal. 

"  The  moit  comprehensive  and  most  complete  ever  published  on  the  I&w  of 
Banking." — Bank  Notes. 

"  The  be«t  all-round  work  on  banking  law  which  is  in  existence  ....  excel- 
lently written,  and  the  arrangement  of  the  various  divisions  of  the  work  is 
excellent  also." — Financial  News. 

Walker's  Treatise  on  Banking  Law. — Second  Edition.  By  J.  D. 
Walkeb,  Esq.,  K.C.     Demy  8vo.     1886.  16*. 

BANKRUPTCY.  —  Lawrance's  Precedents  of  Deeds  of  Ar- 
rangement between  Debtors  and  their  Creditors ;  including 
Forms,  with  Introductory  Chapters,  also  the  Deeds  of  Arrangement 
Acts,  1887  and  1890,  with  Notes.  Fifth  Edition.  By  AbthubLaw- 
benob,  Esq.,  Barrister-at-Law.     Demy  8vo.     1900.  Is.  6d. 

"  Concise,  practical,  and  reliable."— iow  Times. 
Pellerin. —  Vide  "French  Law." 

Williams'  Law  and  Practice  in  Bankruptcy. — Comprising  t^« 
Bankruptcy  Acts,  1883  to  1890,  the  Bankruptcy  Rules  and  Forms, 
&c.  By  the  Right  Hon.  Sir  Roland  L.  Vau»han  Williams,  a  Lord 
Justice  of  Appeal.  Ninth  Edition.  By  Edwabd  Wm.  Hanskll, 
assisted  by  A.  Rojteb  Maokun,  Esqrs.,  Barristers-at-Law.  Royal 
8vo.     1908.  1/.   10». 

"  The  leading  text-book  on  bankruptcy."— iato  Journal. 
•.*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law  of 
Bills  of  Exchange,  Promissory  Notes,  Cheques  and  Negoti- 
able Securities.      Sixth  Edition.       By  M.  D.  CHAiiMBES,  0.  S.  I., 
Draughtsman  of  the  Bills  of  Exchange  Act.     DemySvo.     1903.     II. 
"  The  leading  book  on  bills  of  exchange." — Law  Journal. 

BILLS  OF  LADING. -Pollock's  Bill  of  Lading  Exceptions.- 
By  Hkney  E.  Pollock.    Second  Edition.    DemySvo.     1896.     lOs.&d. 

BORROWERS.— Alabaster.— Tw^e  "  Money-Lenders. " 

BUILDING  SOCIETIES.- Wurtzburgon  Building  Societies. 
—  The  Law  relating  to  Buildiug  Societies,  with  Appendices  containing 
the  Statutes,  Regulations.  Act  of  Sederunt,  Forms  of  Annual  Account 
and  Statement,  and  Precedents  of  Rules  and  Assurances.  Fourth  Edit. 
ByE.  A.  WuBTZBUBQ,  Esq.,  Barrister-at-Law.  DemySvo.  1902.  16«. 
CARRIERS.— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Goods  by  Sea. — Fourth  Edition.  By  Thoxas  Gilbket 
Caevbb,  Esq.,  K.C.    Royal  8vo.     1905.  \l.  I6«. 

"The  standard  modem  book  on  Carriage  by  Sea." — Law  Journal. 

"  An  able  and  practical  statement  ot  an  extremely  important  branch  of  the 
law." — Solicitors'  Journal. 

"  Stands  in  the  first  rank  of  Text-books."-  Law  Quarterly  Review. 

Disney's  Law  of  Carriage  by  Railway. — By  Henet  W.  Disney, 

Esq.,  Barrister-at-Law.     Demy  Svo.     1905.  7*.  &d. 

'■  Will  be  found  a  real  assistance  to  any  person  suddenly  confronted  with 

a  knotty  question  on  the  carriaa-e  of  goods  or  of  persons  .  .  .  can  be  cordially 

recommended  to  the  lawrer."—  Law  Times 

Macnamara's  Law  of  Carriers  of  Merchandise  and  Passengers 
by  Land. —  Second  Edition.  By  Waltkb  Hkney  Macnamaba,  Esq., 
a  Master  of  the  Supreme  Court,  Registrar  to  the  Railway  Commis- 
sion, and  W.  A.  Robeetson,  Esq.,  Barrister-at-Law.  Royal  Svo. 
1908.  \l.  10«. 

"  Should  find  a  place  in  the  library  of  all  railway  men.  The  work  is  written 
in  a  terse,  clear  style,  and  is  well  arranged  for  speedy  reference." — Railway  News. 

"A  complete  epitome  of  the  law  relating  to  carriers  of  every  class." — Railway 
Press. 

Sieveking's  German  Law  Relating  to  the  Carriage  of  Goods  by 
Sea. — ByDr.ALFEEDSrEVEKiJfo,  of  Hamburg.  DemySvo.  1907.  15«. 
CHANCERY,  and  Vide  "Equity." 

Daniell's  Chancery  Practice. — The  Practice  of  the  Chancery  Divisioii 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Seventh 
Edition,  with  references  to  the  companion  volume  of  Forms.  By 
Cecil  C.  M.  Dale,  Charles  W  .  Geeemwood,  Sydney  E.  Williams, 
Esqrs.,  Barristers-at-Law,  and  Fbancis  A.  Stbinokb,  Esq.,  of  the 
•Central  Office.     2  vols.     Royal  Svo.     1901.  bl.  5s. 

"  With  Daniell  the  practitioner  is  'personally  conducted,'  and  there  are  very 
few  lawyers  who  will  not  be  grateful  for  such  guidance,  carried  out  as  it  is  by 
the  collaboration  of  the  most  competent  hands." — Law  Journal. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fifth  Edition,  with  summaries  of  the  Rules  of  the  Supreme 
Court ;  Practical  Notes ;  and  references  to  the  Seventh  Edition  of 
Daniell's  Chancery  Practice.  By  Charles  Bttenby,  Esq.,  a  Master 
of  the  Supreme  Coiui..     Royal  Svo      1901.  2^.  10«. 

"  The  book  is  too  well-established  in  professional  favour  to  stand  in  need  of 
commendation." — Solicitors'  Journal. 

CHILDREN.— Hall's  Law  Relating  to  Children.— A  Short  Treatise 
on  the  Personal  Status  of  Children,  including  the  complete  text  of  the 
Prevention  of  Cruelty  to  Children  Act,  1904,  and  of  all  Statutes  or 
Sections  of  Statutes  relating  to  the  Protection  of  Children,  with 
Notes  and  Forms.  Second  Eldition  By  W.  Claekb  Hat.t.  and  Cecil 
W.  TiTT.T.WY,  Esqs.,  Barristers-at-Law.     Demy  Svo.     1905.      10«.  6d. 

"A  complete  treatise  on  the  personal  stilus  of  children.'" — Law  Timrs. 

"  A  practical  and  reliable  treatise  on  the  law  relating  to  children." — Law  Jour. 

"A  rail  and  useful  guidein  questions  relating  to  (Midien.."— Solicitors'  Journal. 

"  Every  solicitor  should  have  a  copy."— Z,a«p  Notes. 

%•  All  standard  Late  Works  are  kept  in  Stock,  %n  lau  ealf  and  other  bindings. 
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CHURCH  LAW.— Whitehead's  Church  Law.— Being  a  Ckmoise 
Diotionary  of  Statutes,  Cauons,  Regulations,  and  Deoidtsd  Cases 
affecting  the  Clergy  and  Laity.  Second  Edition.  By  'BvajAma 
Whttkhbad,  Esq.,  Barrister-at-Law.     Demy  8vo.     1899.       10».  6d. 

CIVIL  CODE.— Wang's  German  Civil  Code.— Translated  and 
Annotated,  with  an  Historical  Introduction  and  Appendices.  By 
Chuno  Hxti  Wano,  D.C.L.,  Esq.     Royal  Svo.     1907.  1/.  1*. 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating 
to  Civil  Engineers,  Architects  and  Contractors,— With  a  Chapter 
on  Arbitrations.  Second  Edition.  By  L.  LiviKoeTOM  Maoassbt  and 
J.  A.  Stuahan,  Esqrs.,  Barristers-at-Law.  Demy  Svo.    1897.   12».  6d. 

CIVIL  LAW.— Schuster  on  the  Principles  of  German  Civil 
Law. — By  Ebnkst  J.  Schu8teii,  Esq.,  Barrister-at-Law.  Demy  Svo. 
1907.  Net,  12«.  6rf. 

COAL. — Cockburn's  Law  of  Coal,  Coal  Mining,  and  the  Coal 

Trade,  and   of  the    Holding,  Working,   and    Trading   with 

Minerals    generally.  —  By    John    Hkhbt    CocicBiniK,    Solicitor. 

Royal  Svo.     1902.  1/.  16*. 

"  A  book  in  which  the  whole  law  of  mines  and  minerals  is  discussed  fully  and 
with  considerable  ability." — Law  Journal. 

COLLIERIES :    (Management    and    Rating   of).— 

Hans  Hamilton  and  Forbes. —  Vide  "  Rates  and  Rating." 
COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions 
at  Sea.— Fifth  Edition.     By  Rboinaij)G.  Massdss,  Esq.,  Barrister- 
at-Law.     Royal  Svo,     1904.  U.  10*. 
COLONIAL  AND  FOREIGN   LA^V.-Burge's  Commen- 
taries on  Colonial  and  Foreign  Laws  Generally  and  in  their 
Conflict  with   each    other. — New  and    Enlarged  Edition,      By 
A.  Wood  Renton,  Esq. ,  Puisne  Judge,  Ceylon,  and  G.  G.  PstLLiitOBB, 
Esq.,  Barrister-at-Law,  assisted  by  Experts  in  the  several  systems  of 
Law.     5  vols.     Royal  Svo.     {Vol.  I.,  1907,  now  ready.)      Net,  81.  8s. 
*^*  Full  Prospectus  on  application. 
Surge's  Colonial  Laws  and  Courts. — With  a  sketch  of  the  Legal 
Systems  of  the  World  and  Tables  of  Conditions.of  Appeal  to  the  Privy 
Council.     Edited  by  A.  Wood  Rknton,  Esq. ,  Puisne  Judge,  Ceylon, 
and  G.  G.  Phillimoek,  Esq.,  Barrister-at-Law.     Royal  Svo.     1907. 

Net,  16«. 
COMMISSION.- Hart.— nrfti  "Auctioneers." 

COMMON  LA^V.— Chitty's  Forms.—  Vide   '  Forms." 

Pollock's    Expansion   of  the    Common    Law. — By  Sir  Fbedk. 
Pollock,  Bart.,  D.C.L.,  Barrister-at-Law.    Demy  Svo.    1904.       6». 
"  Every  student  should  read  this  last  valuable  addition  to  legal  literature." — 
Law  Tinus. 

"  The  lectures  treat  of  the  progress  of  the  common  law  from  e*.rly  times  with 
an  eloquence  and  a  w«»ilth  of  illustration  which  alone  would  make  them  fascinating 
reading  for  the  student  of  law  or  history. "  —  Law  Journal. 

Shirley. —  Vide  "  Leading  Cases." 

Smith's  Manual  of  Common  Law. — For  Practitioners  and  StudentM. 
Comprising  the  Fundamental  Principles,  with  useful  Practical  Rules 
and  Decisions.  Twelfth  Edition.  By  C.  Spuhuwo,  Esq.,  Barrister- 
at-Law.  Demy  Svo.  1905.  16*. 
"  The  student  might  use  this  work  as  a  first  book  with  considerable  advantage." 
— Law  Student^  Journal. 

•^*  J.II  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  utA  othvr  bindings. 
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COMPANY  LAW.— Aggs'  Companies  Act,  1907.— With 
Explanatory  Introduction  and  Notes.  By  W.  Hambuby  Aggs,  Esq., 
Barrister-at-Law.     Royal  Svo.     1908.  Xet,  ]s.  6d. 

Goirand. —  Vide  "French  Law." 

Hamilton's  Manual  of  Company  Law.    By  W.  F.  Hamtlton,  Esq., 

LL.D.,  K.C.     Second  Edition.     By  the  Author,  assisted  by  Pbect 

Tiin)Ai^R0BEET80N,Esq.,Barrister-at-Law.    Demy  Svo.    1901.    II.  Is. 

"  A  sound  and  eminently  useful  manual  of  company  law." — Solicitors'  Journal. 

Palmer's  Company  Law. — A  Practical  Handbook  for  Lawyers  and 
Business  Men.  With  an  Appendix  containing  the  Companies  Acts, 
1862  to  1900,  and  Rules.  Fifth  Edition.  By  Sir  FfiANCis  Bkaufoet 
Pautkb,  Barrister-at-Law.     Royal  8vo.    1905.  12«.  6rf. 

"  For  the  purposes  of  the  ordinary  lawyer  or  bu8ine>:s  man  there  is  no  book 
on  this  very  complex  subject  which  we  can  more  confidently  recommend." — 
Lata  Journal. 

"  Whatever  Mr.  Palmer  says  on  Company  Law  comes  stamped  with  an 
authority  which  few  wotild  daie  dispute."  — Z^ic  Kotes. 

"  Palmer's  '  Company  Law '  is  one  of  the  most  useful  and  convenient  text- 
books on  the  practitjoner's  bookshelf." — Law  Times. 

"  Perhaps  what  practising  lawyers  and  basiness  men  will  value 
most  is  the  precious  quality  of  practicality."— ia«'  Quarterly  Bevietc. 

Palmer's  Company  Precedents.— 

Part  I.  GENEBAL  FOBMS. 

Promoters,  Prospectuses,  Underwriting,  Agreements,  Memoranda 
and  Articles  of  Association,  Private  Companies,  Employes'  Benefits, 
Resolutions,  Notices,  Certificates,  Powers  of  Attorney,  Banking  and 
Advance  Securities,  Petitions,  Writs,  Pleadings,  Judgements  and 
Orders,  Reconstruction,  Amalgamation,  Special  Acts.  With  Copious 
Notes  and  an  Appendix  containing  the  Acts  and  Rules.  Ninth 
Edition,  with  Revised  Table  A.     By  Sir  Fbancis  Bkattfoet  Paucbb, 

Barrister-at-Law,  assisted  by  the  Hon.  Chaklks  Macnaohten, 
K.C,  and  Feank  Evans,  Esq.,  Barrister-at-Law.    Roy.  8vo.     1906. 

II.  16*. 
%*  The  Revised  Table  A  ,  with  Notes  and  Supplementary  Forms, 
separate,  Net,  Is.  6d. 

"  Despite  his  many  competitors,  Mr.  Palmer 
'  Holds  solely  sovereign  sway  and  masterdom.'  " — Late  Quarterly  Review. 

"  No  company  lawyer  can  afford  to  be  without  it." — Lau;  JounuU. 
Part  II.  WINDING-UP  POBMS  AND  PBACTICE. 
Compulsory  Winding-Up,  Voluntary  Winding-Up,  Windtng-Up 
under  Supervision,  Arrangements  and  Compromises,  with  Copious 
Notes,  and  an  Appendix  of  Acts  and  Rules.  Ninth  Edition. 
By  Sir  Feancis  Bkaufoet  Palmee.  assisted  by  Feanx  Evans,  Esqr., 
Barristers-at-Law.     Royal  8 vo.     1904.  II.  I'Zs. 

"  The  book  par  excellence  for  practitioners.  There  is  nothing  we  can  think  of 
which  should  be  within  the  covers  which  we  do  not  find." — Law  Joumai. 

Part  III.  DEBENTVBES  AND  DEBENTUBE  STOCK. 

Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleaidings,  Judgments,  Orders,  Receiverships,  Notices,  Mis- 
ceDaieous.  With  Copious  Notes.  Tenth  Edition.  By  Sir  Feancib 
Bkaufoet  Palmee,  Bencher  of  the  Inner  Temple.  Royal  8vo. 
1907.  1^.  5s. 

"  The  ra'-ult  of  much  careful  study Simply  invaluable  to  debenture- 
holders  and  to  the  letral  advisers  of  such  investors." — Financial  News. 

Palmer's  Companies  Act,  1907,  and  Limited  Partnerships  Act, 
1907,  with  Explanatory  Notes. — By  Sir  Feaxcis  Bkaufoet 
Palmee,  Bencher  of  the  Inner  Temple.     Royal  Svo.     1908.  6«. 

"  The  skill  of  the  master  hand  is  conspicuous  on  every  page." — L^to  Times. 
"  Certam  to  find  its  way  to  the  bookshelf  of  every  lawyer  who  prides  himsdf 
ui>on  doing  company  work  inteUigently  and  well." — Financial  News. 

*«*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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COMPANY  I. AVi -continued. 

Palmer's  Private  Companies,  their  Formation  and  Advantages; 
being  a  Concise  Popular  Statement  of  the  Mode  of  Converting  a 
Business  into  a  Private  Company,  with  Notes  on  Limited  Partner- 
ships. Twentj-second  Edition.  By  Sir  F.  B.  Paxmkb,  Barriater-at- 
Law.     l2mo.     1908.  Net,  U. 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 

Legal  Companion, — A  Manual  of  Every-day  Law  and  Practice  for 

Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Solicitors, 

and  Voluntary  Liquidators  of  Companies  under  the  Companies  Acts, 

1862  to  1900,  with  Appendix  of  tisefol  Forms.     Twenty-fourth  Edit. 

By  Sir  F.  B.  Pauosi,  Barrister-at-Law.    12mo.    1907.    Net,  2s.  6d. 

COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 

Law  of  Compensation.     By  C.  A.  Cbipps,  Esq.,  K.C.     Fifth 

Edition.      By  the  Author,   assisted   by   A.   T.   Lawbenob,   Esq., 

Barrister-at-Law.     Royal  8vo.     1905.  U.  6$. 

"  A  clear  and  practicul  exposition  of  this  branch  of  the  law."  —SoUcitortf  Journal. 
"  There  are  few  men  whose  practical  knowledge  of  the  subject  exceeds  that  of 
the  learned  author."—  Law  Quarterly  Review. 

COMPOSITION   DEEDS.— Lawrance,—  r«*!  "Bankruptcy." 
CONDITIONS  OF  SALE.— Farrer.-Tirf^  "Vendors  &  Pur- 
chasers." 
Webster. —  Vide  "  Vendors  and  Purchasers." 
CONFLICT    OF    LA^VS.-Dicey's    Digest   of  the    Law   of 
England  with  reference  to  the  Conflict  of  Laws. — By  A.  V. 
Dicky,  Esq.,  K.C,    B.C.L.    With  Notes  of  American  Cases,  by 
Professor  Mooeb.     Royal  8vo.     1896.  U.  10#. 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitu- 
tion. Third  Edition.  By  Sir  Whjjau  R.  Anson,  Bart.,  Barrister- 
at-Law.     3  vols.     Demy  8vo.     Vol.  II.  Part  I.     The  Crown.    1907. 

Net,  lOs.  6d. 

CONSTITUTIONAL  LA\I/.— Ridges' Constitutional  Law  of 
England. — By  E.  Wavell  Rldges,  Esq.,  Barrister-at-Law.  Demy 
Svo.     1905.  12«.  6d. 

"...  We  think  this  book  wfll  be  found  a  very  useful  compendium  of  con- 
stitutional law.  The  more  especially  as  it  enables  the  student  to  obtain  a 
completer  view  of  the  whole  field  than  is  obtainable  from  any 
other  book  with  -which  -we  are  acquainted."— /,««?  Notes. 

"  Mr.  Ridges  bas  produced  a  book  which  will  rank  high  as  a  practical  guide 
on  matters  constitutional  and  p>olitical  .  .  .  the  book  is  an  able  and  practical 
contribution  to  the  study  of  constitutional  law." — Solicitors'  Jout-nal. 

CONTRACT  OF  SALE.— Blackburn.— Tm^  "Sales." 

Moyle's  Contract  of  Sale  in  the  Civil  Law.— By  J.  B.  Motlb, 
Esq.,  Barrister-at-Law.    Svo.    1892.  I0».6d. 

CONTRACTS. — Addison  on  Contracts. — A  Treatise  on  the  Law 
of  Contracts.   Tenth  Edition.    By  A.  P.  Pbeceval  Keep  and  Williaic 
E.  GoBDON,  Esqrs.,  Barristers-at-Law.     Royal  Svo.     1903.      21.  2«. 
"  Essentially  t?ie  practitioner's  text-book."— /.ate  Journal. 
"  Among  all  the  works  on  Contracts,  there  is  none  more  useful  to  the  practi- 
tioner than  Addison." — Law  Times. 

Anson's  Principles  of  the  English  Lawof  Contract.— By  Sir  W.R. 
Anson,  Bart.,  Barrister-at-Law.    Eleventh  Edit.    1906.  I0s.6d. 

Fry. —  Vide  "  Specific  Performance." 
*.*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ca^fand  other  bindings. 
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CONTRACTS— continued. 

Leake's  Law  of  Contracts. — Principles  of  the  Law  of  Contracts. 
By  the  late  S.  Maktin  Leake.  Fifth  Edition.  By  A.  E.  Randall, 
Esq.,  Barrister- at- Law.     Royal  8vo.     1906.  1/.  12«. 

"  The  hig-h  standard  attained  in  the  former  issues  has  been  well  sustained, 
and  the  work  carefully  re^-ised  and  brought  well  up  to  date." —Late  Times. 

"A  full  and  reliable  guide  to  the  principles  of  the  English  Law  of  Contract," 
— Law  Journal. 

"  Admirably  suited  to  serve  the  purpose  of  the  practitioner  ....  the  work 
is  complete,  accurate,  and  easy  of  reference." — Solicitors'  Journal. 

Pollock's  Principles  of  Contract. — A  Treatise  on  the  Greneral 
Principles  concerning  the  Validity  of  Agreement*  in  the  Law  of 
England.  Seventh  Edition.  By  Sir  Fbedebick  Pollock,  Bart., 
Barrister- at- Law,  Author  of  "  The  Law  of  Torts,"  "Digest  of  the 
Law  of  Partnership,"  &c.     Demy  8vo.      1902.  1/.  8«. 

"A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intellect,  a 
comprehensive  mind,  and  painstaking  industry." — Laxc  Journal. 

CONVEYANCING.  — Brickdale    &    Sheldon.  —  Firf*    "Land 
Transfer." 
Dickins'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatory Notes  and  Observations.     Second  Edition.     By  Hsbbebt 
A.  Dickins,  Esq.,  Sohcitor.     Royal  12mo.     1898.  o». 

"  We  cannot  do  better  than  advise  every  lawyer  with  a  conveyancing  practice 
to  purchase  the  little  book  and  place  it  on  his  shelves  forthwith." — Laui  Notes. 

Farrer. —  Vide  "  Vendors  and  Purchasers." 

Greenwood's  Manual  of  the  Practice  of  Conveyancing.  To 
which  are  added  Concise  Common  Forms  in  Conveyancing. — Ninth 
Edition.  Edited  by  Haeby  GKKBarwooD,  M.A.,  LL.D.,  Esq., 
Barrister-at-Law.     Roy.  8vo.     1897.  1/. 

*'  We  should  like  to  see  it  placed  by  his  principal  in  the  hands  of  every  articled 
clerk.    One  of  the  most  osef  iil  practical  works  we  have  ever  seen."— iaip  Stu.  Jo. 

Hogg's  Precedents  of  Conveyancing  Documents  for  Use  in 
Transactions  Relating  to  Registered  Land  under  the  Land 
Transfer  Acts,  1875  &  1897. — With  Notes.  By  James  Edwabd 
Hogg,  Esq.,  Barrister-at-Law.     Royal  8vo.     1907.  12«.  6rf. 

Hood  and  Challis'  Conveyancing, Settled  Land, and  Trustee  Acts, 
and  other  recent  Acts  affecting  Conveyancing.  "With  Commentaries. 
Sixth  Edition.     By  Pebct  F.  Wheeleb,  assisted  by  J.  I.  StiklinQj 

■    Esqrs.,  Barristers-at-Law.     Royal  8 vo.     1901.  1/. 

"This  is  the  best  collection  of  conveyancing  statutes  with  which  we  are 
acquainted.  .  .  .  The  excellence  of  the  commentaries  which  form  part  of  this 
book  is  80  well  known  that  it  needw  no  recommendation  from  us." — Lav>  Journal. 

Jackson  and  Gosset's  Precedents  of  Purchase  and  Mortgage 
Deeds. — By  W.  Howland  Jackson  and  Thoeold  Gossbt,  Esqrs., 
Barristers-at-Law.     Demy  Svo.     1899.  7».  &d. 

Prideaux's  Precedents  in  Conveyancing — With  Dissertations  on 
its  Law  and  Practice.  19th  Edition.  By  John  Whitoombb  and 
BsNJAHiN  Lennaed  Chsbst,  Esqrs.,  Barristers-at-Law.  2  vols. 
Royal  8yo.     {October)  1904.  3/.  10*. 

" '  Prideaux  '  is  the  best  work  on  Conveyancing." — Law  Journal. 

"  Accurate,  concise,  clear,  and  comprehensive  in  scope,  and  we  know  of  no 
treatise  upon  Conveyancing  whici  is  so  generally  useful  to  the  practitioner."— 
Lav  Times. 

"  The  dissertations  will  retain  their  time-honoured  reputation." — Law  Journal, 

Strachan's  Practical  Conveyancing.  By  Waltee  Stbacban,  Esq., 
Barrister-at-Law.     Royal  12mo.     1901.  8«.  6rf. 

Webster. —  Vide  "  Vendors  and  Purchasers." 
Wolstenholme. —  Vide  "Forms." 
•»•  AU  ttandard  Law  Work*  are  kept  in  Stock,  in  law  0aifandothtr  binding*. 
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CORONERS. — Jervis  on  Coroners.— With  Forms  and  Precedents. 
Sixth  Edition.  By  R.  E.  Mkibhkuckb,  Esq.,  Barrister -at- Law. 
Post  8vo.     1898.  10».  6d. 

COSTS.— Johnson's  Bills  of  Costs.— By  Hoeaoe  Maxwbll  Johm- 
80N,  Esq.,  Barrister-at-Law.      Second  Edition.     Royal  8vo.     1901. 

U.  16*. 

Webster's  Parliamentary  Costs.— Private  Bills,  Election  Petitions, 

Appeals,  House  of  Lords.     Fourtii  Edition.     By  0.  Cavanaoh,  Esq., 

Barrister-at-Law.     Post  8vo.     1881.  U, 

COUNTY  COURTS.— The  Annual  County  Courts  Practice, 

1908.     By  His  Honour  Judge  Shtlt,  K.C,  assisted  by  W.  J. 

Bbooes,  Esq.,  Barrister-at-Law.     2  vols.      Demy  Svo.  II.  6«. 

*»*  A  thin  paper  edition  in  1  Vol.  may  be  had,  price  26«.  ;  or, 

on  India  paper,  3«.  6d.  extra. 

*'  Invaluable  to  the  County  Ck>urt  practitioner."— iaw  JoumaX. 

COVENANTS.— Hannilton's  Concise  Treatise  on  the  Law  of 
Covenants. — Second  Edition.  By  G.  Baldwin  Haxu/ton.  Esq., 
Barrister-at-Law.     Demy  Svo.     1904.  10>.  6rf. 

"  We  welcome  the  second  edition  of  a  very  useful  book." — Lata  Journal. 

CRIMINAL  LAW.— Arch  hold's  Pleading,  Evidence  and  Prac- 
tice in  Criminal  Cases. — With  the  Statutes,  Precedents  of  Indict- 
ments, &c.  Twenty-third  Edition.  By  Williaji  F.  Ckaies  and  Gxnr 
Stephenson,  Esqrs.,  Barristers-at-Law.    Demy  8vo.    1905.     H.  15». 

"  This  book  is  quite  indispensable  to  everyone  engaged  in  the  pract:oe  of  the 
Criminal  Law." — Solicitors^  Journal. 

Bowen-Rowlands  on  Criminal  Proceedings  on  Indictment  and 
Information  (in  England  and  Wales). — By  E.  Boweh-Rowlands, 
Esq.,  Barrister-at-Law.    Demy  Svo.     1904.  12».  6rf. 

"  An  invaluable  source  of  information  and  a  safe  guide." — PdU  ilall  Gazette. 

Chitty's  Collection  of  Statutes  relating  to  Criminal  Law. — (Re- 
printed from  "Chitty's  Statutes.")  Wit£an  Introduction  an^l  Index. 
By  W.  F.  Ceaies,  Esq.,  Barrister-at-Law.   Royal  Svo.    1894.      10a. 

Disney  and  Gundry's  Criminal  Law. — A  Sketch  of  its  Principles 
and  Practice.  By  Henet  W.  Disnet  and  Hasold  Gundet,  Esqrs., 
Barristers-at-Law.     Demy  Svo.     1896.  7«.  6rf. 

Kenny'sOutlinesof  Criminal  Law.   3rdEd.   DemySvo.    1907.    10». 

Kenny's  Selection  of  Cases  Illustrative  of  English  Criminal 
Law.— Second  Edition.     Demy  Svo.     1907.  12».  6rf. 

Kershaw's  Brief  Aids  to  Criminal  Law. — With  Notes  on  the  Pro- 
cedure and  Evidence.  By  Hrt/roN  Kebshaw,  Esq.,  Barrister-at- 
Law.    Royal  12mo.     1897.  3*. 

Roscoe's  Digest  of  the  Law  of  Evidence  and  the  Practice  in 
Criminal  Cases  (chiefly  on  Indictment),— Thirteenth  Edition. 
By  Heeman  Cohen,  Esq.,   Barrister-at-Law.      Demy  Svo.     1908. 

U.  11<.  &d. 
"  There  is  no  better  book  for  the  every-day  use  of  the  practitioner  in  the 
criminal  courts  than  Roscoe  " — Solicitors'  Journal,  June  20, 1908. 

"  OuRht  to  be  in  the  possession  of  every  practitioner  in  the  criminal  courts." 
—Law  Times,  May  16,  1908. 

"  Of  great  use  to  practitiontrs."—  Law  Journal,  May  16,  1908. 

Russell's  Treatise  on  Crimes  and  Misdemeanors.-  Sixth  Edit. 

By  HoEACE  Smith,  Esq.,  Metropolitan  Police  Magistrate,  and  A.  P. 

Peeceval  Keep,  Esq.     3  vols.    Roy,  Svo.    1896.  6/.  16*.  6d. 

Warburton. —  Vid«  "  Leading  Cases." 

•  *  AU  standard  Low  fFurk*  are  kept  «n  Stock,  in  law  eaif  attd  uih^  bindings. 
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CROV\^N  PRACTICE.— Robertson  on  the  Crown.  — The 
Law  and  Practice  of  Civil  Proceedings  by  and  against  the  Crown 
and  Departments  of  the  Government.  With  numerous  Forms  and 
Precedents.  By  G.  Stuaet  Robebtson,  Esq.,  Barrister-at-Law. 
Royal  8vo.     1908.  \l.  18*. 

"  Will  be  of  great  service  to  the  Profession." — Laic  T.mes,  June  20, 1908. 

*'  The  book  is  likely  to  take  a  high  place  as  a  book  of  practice."— SoJicitorj* 
Journal,  May  23, 1908. 

CUSTOMS.  —  Highmore's  Customs  Laws:  including  the 
Customs  Consolidation  Act,  1876,  with  the  Enactmenl^s  amend- 
ing and  extending  that  Act,  and  the  present  Customs  Tariff  for 
Great  Britain  and  Ireland ;  also  the  Customs  Laws  and  Tariff  for 
the  Isle  of  Man ;  with  other  Enactments  affecting  the  Customs,  and 
Notes  of  the  Decided  Cases.  Second  Edition.  By  Sir  Natha.niel  J. 
HiOHUOBE,  of  the  Middle  Temple,  Barrister-at-Law,  Solicitor  for 
His  Majesty's  Customs.     Demy  8vo.     1907.  6s. 

DEATH  DUTIES.— Freeth's  Acts  relating  to  the  Estate  Duty 
and  other  Death  Duties,  including  the  Finance  Act,  1907, 
with  an  Appendix  containing  the  Rules  Regulating  Proceedings  in 
England,  Scotland  and  Ireland  in  Appeals  under  the  Acts  and  a  List 
of  the  Estate  Duty  Forms,  with  copies  of  some  which  are  only  issued 
on  Special  Application.  Fourth  Edition.  By  Sir  Evklyn  Fbkkth, 
Secretary  of  the  Estate  Duty  Office,  assisted  by  Chaeles  Robert 
EixiOTT,E8q.,of  the  Estate  Duty  Office.  DemySvo.  1908.  12#.  6rf. 
"  The  official  position  of  the  Authot  renders  his  opinion  on  questions  of  proce- 
dure of  great  vsJue." — Solicitors'  Journal. 

Harman's  Finance  Act,  1894,  and  the  Acts  amending  the  same 
so  far  as  they  relate  to  the  Death  Duties,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty.  With  an 
Introiduction  and  Notes,  and  an  Appendix.  By  J.  E.  Habican,  Esq., 
Barrister-at-Law.     Second  Edition.     Roy.  12mo      1903.  6». 

DEBENTURES  AND  DEBENTURE  STOCK. -Palmer. 

—  Vide  '*  Company  Law." 

DECISIONS  OF  SIR  GEORGE  JESSEL.-Peter's  Ana- 
lysis and  Digest  of  the  Decisions  of  Sir  George  Jessel ;  with 
Notes,  &c.  By Apslki Petek Petke, Solicitor.  DemySvo.    1883.    16*. 

DEEDS  REGISTRATION.— Hogg's  Deeds  Registration.— 
A  Treatise  on  the  Law  of  Registration  of  Documents  atfectiug  Land 
under  the  Registration  of  Deeds  Acts  of  Australasia.  By  James 
Edwabd  Hogg,  Esq.,  Barrister-at-Law.    Demy  8vo.    1908.    12s.  6d. 

DIARY.  — Lawyer's  Companion  (The)  and  Diary,  and  London 
and  Provincial  Law  Directory  for  1908. — For  the  use  of  the  Legal 
Profession,  Public  Companies,  Justices,  Merchants,  Estate  Agents, 
Auctioneers,  &c.,  &c.  Edited  by  Edwin  Latxan,  Esq.,  Barrister-at- 
Law  ,  and  contains  Tables  of  Costs  in  the  High  Court  of  Judicature 
and  County  Court,  &c. ;  Monthly  Diary  of  County,  Local  Government, 
and  Parish  Business;  Oaths  in  Supreme  Court;  Summary  of  Sta- 
tutes of  1907  ;  Alphabetical  Index  to  the  Practical  Statutes  since  1820 ; 
Schedule  of  Stamp  Duties ;  Legal  Time,  Interest,  Discount,  Income, 
Wages  and  other  Tables ;  the  New  Death  Duties ;  and  a  variety  of 
matters  of  practical  utility :  together  with  a  complete  List  of  the  English 
Bar,  and  London  and  Count^  Solicitors,  with  date  of  admission  and 
appointments.  Publishkd  AinroAiiY.  Sixty-second  Issue.  1908. 
Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : — 

1.  Two  days  on  a  page,  plain bt.Od. 

2.  The  above,  intkrlsavsd  with  plain  paper        .         .        .         .70 

3.  Two  days  on  a  page,  ruled,  witii  or  without  money  columns     .  5   6 

4.  The  above,  with  money  columns,  intkblbavkd  with  plain  paper  8  0 

{Continued  on  next  page  ) 
•»•  AU  standard  Law  Work*  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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D I A  R  IT— continued. 
6.  Whole  page  for  each  day,  plain 7   6 

6.  The  above,  nrrKKLBAVBD  with  plain  paper        ....  9».6rf. 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  oolmnnit  8   6 

8.  The  above,  inteblraveo)  with  plain  paper        ...  10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  oolumnu  3  6 
10.  Whole  page  for  each  day,  plain,  without  Directory  .  .  .30 
PV  A  graat  many  additional  Tables  have  recently  been  added,  and  in 

this  iisae  are  included  two  additional  Tablet,  namely,  Hon- 
contentions  Probate  Costs  to  be  allowed  to  Proctors,  Solicitors  and 
Attorneys— (1)  in  respect  of  Personal  Estate  of  Testator,  and  (2) 
Personal  Estate  of  Intestate. 

A  List  of  Barristers  in  the  Provinces,  with  Towns  alphabetically 
arranged,  has  been  added. 
The  Diary  eon  taint  memoranda  of  Legal  BuHneu  throttghout  the  Tear,  with 
an  Index  for  ready  reference, 

"  The  legal  Whitaker." — Saturday  Review. 

"  The  amount  of  information  packed  within  the  covers  of  this  well-knowD 
book  of  reference  is  almost  incre<uble.  In  addition  to  the  Diary,  it  contains 
nearly  800  pages  of  closely  printed  matter,  none  of  which  could  be  omitted  without, 
perhaps,  detracting  from  the  usefulness  of  the  book.  The  publishers  seem  to 
aave  made  it  their  aim  to  include  in  the  Companion  every  item  of  information 
which  the  most  exacting  lawyer  could  reasonably  expect  to  find  in  its  pajjes,  and  it 
may  safely  be  said  that  no  practising  solicitor,  who  has  experienced  the  luxury  of 
having  it  at  his  elbow,  will  ever  be  likely  to  try  to  do  without  it."— ^w  JnunuU. 

DICTIONARY. — Stroud's  Judicial  Dictionary,  or  Interpreter 

of  Words  and  Phrases  by  the  British  Judges  and  Parliament  — 

Second  Edition.     By  F.   Stbotjd,   Esq.,  Barrister-at-Law.     3  vols. 

Roy.  Svo.     1903.  il.  is. 

%*  A  supplemental  Volume  is  in  preparation. 

"  Must  find  a  place  in  every  law  library.  It  is  difficult  to  exagg^erate  its  use- 
fulness. ...  is  invaluable,  not  only  as  a  labour-saving  machine,  but  as  a  real 
contribution  to  legal  literature.  ...  a  standard  classic  of  the  law." — Law  Journal. 

"  An  authoritative  dicti'mnry  of  the  English  language."—  Law  Times. 

"  This  judicial  dictionary  is  pre-eminently  a  ground  from  which  may  be  ex- 
tracted suggestions  of  the  greatest  utility,  not  merely  for  the  advocate  in  court, 
but  also  for  the  practitioner  who  has  to  advise."—  Solicitors'  Journal. 

The  Pocket  Law  Lexicon.— Explaining  Technical  Words,  Phrases 
and  Maxims  of  the  English,  Scotch  and  Roman  Law.  Fourth  Edition. 
By  Joseph  E.  Mobbis,  Esq.,  Barrister-at-Law.     1905.  6»,  6d. 

"A  wonderful  little  legal  Dictionary." — Indermaur's  Law  Student^  JoumaX. 
Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  Technical  Terms  and 
Phrases,  both  Ancient  and  Modem,  and  Commercial,  with  selected 
Titles  from  the  Civil,  Scots  and  Indian  Law.  "Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.  By  J.  M.  Lelt,  Esq., 
Barrister-at-Law-    Super-royal  Svo.    1902.  U.  18». 

"An  encyclopsedia  of  the  law." 

"The  new  edition  seems  to  us  to  be  very  complete  and  perfect  and  a  copy 
of  it  should  be  procured  by  every  practising  solicitor  without  delay.  A  better 
value  for  his  money  in  the  law  look  market  a  practitioner  could  not,  we  are  sure, 
get.  Of  the  many  book  s  we  have  to  refer  to  in  our  work  no  volume  is.  we  believe, 
more  often  taken  down  from  the  shelf  than  *  Wharton.' ' ' — Late  Notes. 

DIGESTS. 

MEWS'  DIGEST  OF  ENGLISH  CASE  LAW.— Containing  the  Elepurted 

Decisions  of  the  Superior  Courts,  and  a  Selection  from  those  of  the 

Irish  Courts,  to  the  end  of  1897.     (Being  a  New  Edition  of  "Fisher's 

Common  Law  Digest  and  Chitty's  Equity  Index.")  Under  the  general 

Editorship  of  John  Mews,  Barrister-at-Law.   16  vols.  Roy.  Svo.  £20 

{Bound  in  half  calf  gilt  top,  £3  net  extra.) 

"  A  vast  undertaking  ....  indispensable  to  lawyers." — The  Times. 

*,*  AU  standard  Lata  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DIGESTS — continued. 

Decennial  Digest  (The). — Bting  a  consolidation  of  Mews'  Annual 
Digebt  of  Cases  from  1898  to  1907,  inclusive.  By  Edwaed  Manson, 
Esq.,  Barrister-at-Law.     2  vols.     Royal  8vo.  {In  the  press.) 

The  Annual  Digest  from  1898  to  1907. — By  John  Mkws,  Esq., 
Barrister-at-Law.     Royal  8vo.     {Maif  still  be  had.)  each  16«. 

%*  This  Digest  is  also  issued  quarterly,  each  part  being  cumulative. 
Price  to  Subscribers,  for  the  four  parts  payable  in  advance,  net  17*. 
"  The  practice  of  the  law  without  Mews'  A  nTnial  would  be  almost  an  impos- 
sibility."— Law  Times. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897. — By  John  Mbws,  Esq.,  Barrister-at-Law.  Royal 
8vo.     1898.  i;.  5s. 

i  Law  Journal  Quinquennial  Digest,  1901-1905. — Aji  Analytical 
Digest  of  Cases.  By  James  S.  Hendeeson,  Esq.,  Barrister-at-Law. 
1906.  1^.  10«. 

Talbot  and  Fort's  Index  of  Cases  Judicially  noticed,  1865  to 
1905. — Second  Edition.  Being  a  List  of  all  Cases  cited  in  Judg- 
ments reported  in  all  the  Reports  from  1865  to  1905;  as  also  a 
Statement  of  the  manner  in  which  each  case  is  dealt  with  in  its  place 
of  Citation.  By  M.  R.  Mehta,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1908.  1/.  18». 

Woods  and  Ritchie's  Digest  of  Cases,  Overruled,  Approved, 
and  otherwise  dealt  with  in  the  English  and  other  Courts: 
with  a  selection  of  Extracts  from  Judgments  referring  to  such  Cases. 
By  W.  A.  G.  Woods,  LL.B.,  and  J.  Ritchie,  M.A.,  Esqrs., 
Barristers-at-Law. — Founded  on  "Dale  and  Lehmann's  Digest  of 
Cases  Overruled,  &c."     3  Vols.     Royal  8vo.     1907.  bl.  5s. 

"  Indispensable  in  every  branch  of  the  law." — Law  Journal. 
"  Of  great  use  to  the  Profession." — Law  Times. 

DISCOVERY.— Bray's  Digest  of  the  Law  of  Discovery,  with 
Practice  Notes. — By  Edwaed  Beay,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1904.  Net,  3*. 

DISTRESS.— Oldhann  and  Foster  on  the  Law  of  Distress. 
Second  Edition.  By  Aethub  Oldham  and  A.  La  Tbobe  Fostee, 
Esqrs.,  Barristers-at-Law.     Demy  8vo.     1889.  18«. 

DISTRICT  COUNCILS.— Chambers' Digest  of  the  Law  relat- 
ing to  District  Councils,  NinthEdition.— ByG.  F.  Chambees,  Esq., 
Barrister-at-Law.     Royal  8vo.     1895.  10*. 

Cornish's  District  Councils. — A  concise  Guide  to  their  Powers  and 
Duties.  By  H.  D.  Coenish,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1908.  7s.  6d. 

"Mr.  Corniah  has  digested  into  a  small  ppaee  the  multifarious  duties  and 
rights  of  district  councils  with  considerable  skUl.  References  are  made  to 
stMtutes,  with  copious  citation  of  cases,  and  the  text  is  clearly  written.  The 
p  incipal  subjects  are  arranged  in  alphabetical  order,  and  discussed  at  some 
length."— Law  Times,  June  13,  1908. 

DIVORCE. —  Browne  and  Powles'  Law  and  Practice  in  Divorce 

and  Matrimonial  Causes. — Seventh  Edition.     By  L.  D.  Fowisa, 

Esq.,  Barrister-at-Law,  Probate  Registrar,  Norwich.     Demy  8vo. 

1905.  i;.  5s. 

"The  practitioner's  standard  work  on  divorce  practice." — Law  Qnar.  Rev. 

DOGS.— Emanuel's  Law  relating  to  Dogs. — By  Montague  R. 
Emanuel,  Esq.,  Barrister-at-Law.     Demy  12mo.     1908.  3s.  6d. 

EASEMENTS.— Goddard's  Treatise  on  the  Law  of  Ease- 
ments.—Bi  John  Letbouen  Goddaed,  Esq.,  Barrister-at-Law. 
Sixth  Edition      Demy  »vo.     1904  1/.  5«. 

"Nowhere  has  the  subject  been  treated  so  exhaiuitively,  and,  we  may  add, 
80  scientifically,  as  by  Mr.  Ooddard.  We  recommend  it  to  the  most  careful  study 
of  the  law  student,  as  well  as  to  the  Ubrary  of  the  practitioner." — Law  Times. 

.*,•  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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EASEMEHTS— continued. 

Innes'  Digest  o*  the  Law  of  Easements. — Seventh  Edition.     By 

L.  C.  IimBS,  late  Jud^e  Hitrh  Court,  Madras.    12mo.    1903.    7*.  6d. 

"  Thia  presents  th«»  law  in  a  series  of  clearly  enunciated  propositiona,  which 

are  supported  by  examples  taken  in  general  from  decided  cases."— So/icttor** 

Jourtial. 

Roscoe's  Easement  of  Light.— A  Digest  of  the  Law  relating 
to  the  Easement  of  Light.— With  an  Historiuttl  Introduction, 
and  au  Appendix  containing  Pra'tical  Hints  for  Architects  and 
Surveyors,  Obeervations  on  the  Ri{|;ht  to  Air,  Statutes,  Forms 
and  Plans.  Fourth  Edition.  By  Edwakd  SiAinjrjr  Roscoe,  Esq., 
Barrister- at- Law,  Author  of  "A  Digest  of  Building  Cases,"  "Ad- 
miralty Practice,"  &c.  Demy  8vo.  1904.  7».  6d. 
"  A  mo»t  useful  little  work." — Law  Journal. 
"  A  clear  and  practical  ditiest  of  th  •  law."— /.aio  Timea. 

ECCLESIASTICAL  LAAV.— Phillimore's  Ecclesiastical 
Law, — Second  Edition.  By  Sir  W.  O.  F.  Phillixobe,  Bart., 
assisted  by  C.  F.  Jeuxbtt,  Barrister-at-Law.  2  vols.  Royal  8vo. 
1895.  Published  at  '61.  3«.,  reduced  to,  net,  \l.  5». 

"  Everything  that  the  ecclesiastical  lawyer  can  possibly  need  to  know."^ 
Laic  Journal. 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 
Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergy  and 
Laity.  Second  Edition.  By  Bekjaiok  Whitehkad,  Esq.,  Barrister- 
at-Law.     Demy  Svo.     1899.  10*.  6d. 

"  A  perfect  mine  of  learning  on  all  topics  ecclesiastical." — Dailr/  Tdegraph. 
"  A  book  which  will  b«  useful  to  lawyers  and  laymen." — Law  tima. 

ELECTIONS.— Day's  Election  Cases  in  1892  and  1893.— By 
S.  H.  Day,  Esq.,  Barrister-at-Law,  E^ditor  of  "Rogers  on  Elec- 
tions."    Royal  12mo.     1894.  7».  6rf. 

Hedderwick's  Parliamentary  Election  Manual  :  A  Practical 
Handbook  on  the  Law  and  Conduct  of  Parliamentary  Elections 
in  Oreat  Britain  and  Ireland,  designed  for  the  Instruction  and 
Guidance  of  Candidates,  Agents,  Canvassers,  Volunteer  Assistants, 

.  &o.  Second  Edition.  By  T.  C.  H.  Hbddsbwiok,  Esq.,  Barrister-at- 
Law.  Demy  12mo.  1900.  10».  &d. 
"  The  work  is  pre-eminently  practical,  concise  and  dear." — SoNeitors'  Journal. 

Hunt's  Metropolitan  Borough  Councils  Elections:  A  Guide  to 
the  Election  of  the  Mayor,  Aldermen,  and  Coimcillors  of  Metropolitan 
Boroughs.  ByJoHNHxjifT,E8q.,Bar.-at-Law.  Demy8vo.  1900.  Zi.&d. 

Rogers'  Law  and  Practice  of  Elections. — 

Vol.  I.  Reqistbation,  including  the  Practice  in  Registration 
Appeals;  Parliamentary,  Municip^,  and  Local  Government;  with 
Appendices  of  Statutes,  Orders  in  Council,  and  Forms.  Sixteenth 
Edition  ;  with  Addenda  of  Statutes  to  1900.  By  Maubicb  Powmx, 
Esq.,  Barrister-at-Law.     Royal  12mo.     1897.  1/.  1«. 

"  The  practitioner  will  find  within  these  covers  everything  which  he  can  be 
expected  to  Imow,  well  arranged  and  carefully  stated." — Law  Timet, 

Vol.  II.  PATtT.TAVKWTABY  ELECTIONS  ANp  PETTnoNS ;  with  Appen- 
dices of  Statutes,  Rules  and  Forms,  and  a  Precedent  of  a  Bill  of  Costs. 
Eighteenth  Edition.  By  C.  Willoughby  Williams,  Esq.,  Barrister- 
at-Law.    Royal  r2mo.     1906.  17,  1«. 

"  The  acknowledged  authority  on  election  law." — Late  Journal. 

"The  leading  book  on  the  difScult  subjects  of  elections  and  election  peti- 
tions."— Law  Times. 

Vol.  III.  Municipal  and  otheb  Elkotions  and  PBTrnoss,  with 
Appendices  of  Statutes,  Rules,  and  Forms,  and  a  Precedent  of  a 
Bill  of  Costs.  Eighteenth  Edition.  By  C.  Willottohby  Wn.i.TAifB, 
Esq.,  assisted  by  G.  H.  B.  Kensick,  Esq.,  LL.D.,  Barristers-at- 
Law.     Royal  12mo.     1906.  1/.  U. 

"  A  complete  guide  to  local  elections." — SoUcitortf  Journal. 

*^*  All  standard  Law  JForkt  are  kept  in  Stock,  in  late  ealf  and  other  bindings. 
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EMPLOYERS'  LIABILITY.— Knowles.—  H^  "Workmen's 
Compensation . ' ' 

ENGLISH  LAW. -Campbell's  Principles  of  English  Law. 
Founded  on  Blackstone's  Commentaries.  By  Robebt  Campbell,  Esq., 
Barrister- at-Law,  Editor  of  "Ruling  Cases,"  &c.  Demy  8vo. 
1907.  20*. 

"  It  is  a  good  work,  this,  and  ably  written,  and  we  can  thorous?hly  recommend 
—we  won  d  go  further  and  say.  advise— to  all  students  of  English  law  a  careful 
acd  conscientious  perusal  of  ite  pages." — Lmw  Stwients"  Journal,  July,  1907. 

"  The  ground  covered  is  practically  that  occupied  by  Stephen's  Commentaries, 
and  for  completeness  and  clearness  of  exposition  these  six  hundred  odd  pages 
compare  very  favourably  indeed  with  the  older  work  " — Law  Notes,  July,  1907. 

"  A  work  of  all-round  excellence,  which  mav  be  commended,  not  only  to  the 
student,  but  also  to  the  fully  qualified  lawyer.  In  conclusion,  one  may  state  that 
the  index  is  a  safe  and  a  sure  guide  to  the  contents  of  the  book." — Law  Magazine, 
August,  1907. 

Pollock  and  Maitland's  History  of  English  Law  before  the  time 
of  Edward  I.  By  Sir  Fekdheick  Pollock,  Bart;.,  and  Feed.  W. 
MATTLAin),  Esq.,  Barristers-at-Law.  Second  Edition.  2  vole.  roy. 
8vo.     1898.  21. 

ENGLISH  REPORTS.     Re-issue  of  all  Decisions  prior  to  1866. 

To  be  completed  in  about  150  Volumes.   Royal  8vo.    Issued  monthly. 

Now  IsSUKD. 

HoTJSB  OP  LoEDS  (1694  to  1856).     11  Vols.     Half-bound.  Net,  221. 

Peivy  Council  (Including  Indian  Appeals)  (1809  to  1872).     9  Vols. 

Half -bound.  Net,  \Zl.  10». 

Chaucbbt  (Including  Collateral  Reports)    (1557   to   1866).     27  Vols. 

Half -bound.  Net,  AQl.  10«. 

Rolls  Couet  (1829  to  1866).     8  Vols.     Half -bound.  Net,  121. 

Vick-Chancelloes' CoTJETS  (1815 — 1865).      16  Vols.     Half-bound. 

Net,  24/. 

Now  PUBLIBHINQ. 

King's  Bench  and  Qiteen's  Bench  (1378 — 1865).  Complete  in  about 
40  Vols.  Net,  per  vol.,  11.  10*. 

•^*  The  Volnmes  are  not  sold  separately.     Prospectus  on  application. 
"We  can  speak  nnhesitatrngly  of  the  advantage  to  the  lawyer  of  the  posses- 
sion of  this  excellent  reprint  of  all  the  English  reports." — Solicitors'  Journal. 

EQUITY,  and  Vide  CHANCERY. 

Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 
the  Chancery  Division,  with  Practical  Notes.  Sixth  Edition.  By 
Cecil  C.  M.  Dale,  Esq.,  Barrister-at-Law,  W.  Tdjdal  Kino,  Esq., 
a  Registrar  of  the  Supreme  Court,  and  W.  0.  Goldschmidt,  Esq., 
of  the  Registrars'  Office.     In  3  vols.     Royal  8vo.     1901.  6/.  6*. 

"  The  new  edition  of  '  Seton '  is  from  every  point  of  view,  indeed,  a  most 
valuable  and  indispensable  work." — Law  Journal. 

Smith's  Manual  of  Equity  Jurisprudence. — A  Manual  of  Equity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story  and  other  writers,  comprising  the  Fundamental  Principles 
and  the  points  of  Equity  usually  occurring  in  General  Practice. 
Fifteenth  Edition.  By  Sydney  E.  WiLLiAais,  Esq.,  Barrister-at- 
Law.  Demy  8vo.  1900.  12».  6d. 
"  We  can  safely  recommend  '  Smith's  Equity '  in  its  new  clothes  to  the  atten- 
tion of  students  reading  for  their  Examinations." — Law  Notes.  ' 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Students 
and  Practitioners.  Fourth  Edition.  By  H.  Aethub  Smith,  M.A., 
LL.B.,  Esq.,  Barrister-at-Law.     Demy  8vo.     1908.  2U. 

"  A  well-known  book,  useful  to  both  practitioner  and  student  alike." — Lav 
Student's  Journal,  May,  1908. 

"  Student*  and  nractitioners  will  find  in  it  a  clear  and  accurate  exposition  of 
the  leading  principled  of  Equity." — Law  Notes,  June,  1908. 

"  A  clear  and  well  arranged  guide  to  equitable  doctrines."— &)Zic«/<»r»'  Journal, 
June  20,  1908. 

*y*  Ali  ttandard  Late  Workt  are  kept  in  Stock,  in  law  ealf  and  other  bindinj^t. 
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EQU ITY  —continued. 

Williams'  Outlines  of  Equity.— A  Concise  View  of  the  Principles  of 

Modern  Equity.     By  Sydney  K.  Wiixiaxs,  Esq.,  Barrister- at- Law, 

Author  of   "  The  Law   relating   to    Legal   Representatives,"   &c. 

Royal  l2mo.     1900.  5«. 

"  The  accuracy  it  combines  with  conciseness  is  remarkable."— Lotr  Magaaim*. 

ESTATE  DUTIES.— Freeth.—  nrf«««  Death  Duties." 

ESTOPPEL. -Everest  and  Strode's  Law  of  Estoppel.  By 
Lanckloi  Fbiloino  Evbbkst,  and  Edmund  F(tbod8,  Elsgrs.,  Barristers* 
at- Law  Second  Edition  by  Lancelot  Feildino  Eveeebt,  Esq., 
Barrister- at-Law.     Demv  Svo.     1907.  26». 

"  "Will  be  of  great  \'alae  to  the  practitioner."    Law  Journal. 

"  A  safe  and  valuable  g'liide  to  the  difficult  subject  with  which  it  deals.  .  .  . 
An  excellent  book."— Laio  Quarterly  Review, 

EVIDENCE.  — Bodington.—  Vide  "French  Law." 
Wilis'  Theory  and    Practice  of  the  Law  of  Evidence. — By  Wk. 
Wills,  Esq.,  Barrister-at-Law.     Second  Edition.     By  the  Author 
andTHOEJrroNLAWE8,E8q.,Barri8ter-at-Law.  DemySvo.  1907.    IS*. 

"  For  the  student  it  takes  a  first  place,  and  for  the  practitioner  it  «ill  be 
found  to  deal  in  clear  and  i  reci^e  form  with  every  question  of  evidence  ordinarily 
arising  in  the  conduct  of  a  case."—  Low  Journal.  December  14,  1907. 

•'  Of  great  value,  not  only  to  students  but  to  practitioners  generilly." — Lai» 
Notes,  September,  1907. 

"  We  heartily  commend  this  new  issue  of  an  excellent  book  on  the  law  of 
evi-!ence."— tato  Times,  September  7,  1907. 

EVIDENCE  ON  COMMISSION. -Hume-Williams  and 
Mackiin's  Taking  of  Evidence  on  Commission:  including  therein 
Special  Examinations,  Letters  of  Request,  Mandamus  and  Examina- 
tions before  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E, 
Hume-Wtt.t.tamh,  Esq.,  K.C.,  and  A.  Roicbb  Macelin,  Esq.,  Bar- 
rister-at-Law. DemySvo.  1903.  \2».&d. 
"  An  accurate  and  complete  manual  on  this  important  branch  of  the  law. 
Every  point  that  is  likely  to  occur  in  practice  has  been  noted,  and  there  are 
appendices  of  statutes,  rules,  orders,  precedents." — Law  Times. 

EXAMINATION   GUIDES.— Bar  Examination  Guide.    By 

H.  D.  Woodcock,  and  R.  C.  Maxwell,  Esqrs.,  Barristers-at-Law. 

Vols.  I.  to  V.  (1895-1899).  Each,  net  7».  6rf. 

Barham's  Students'  Text-Book  of  Roman  Law. — Second  Edition. 

By  C.   Nicolas  Babhah,    Esq.,   Barrister-at-Law.     Demy   12mo. 

1908.  3».  6<^. 

"  This  is  a  first  primer  of  Roman  Law  for  the  beginner.    It  is  plain  and  clear, 

is  well  arranged,  and  so  simply  put  that  any  student  can  follow  it. " — Law  Studenf* 

Journal. 

EXECUTORS.— Coffin's  Testamentary  Executor  in  England 

and  Elsewhere.    By  R.  J.  R.  Goffin,  Esq.,  Barrister-at-Law. 

Demy  8vo.     1901.  6#. 

I  ng  pen's  Concise  Treatise  on  the  Law  relating  to  Executors  and 

Administrators. — By  Aethub  Robebt  Inopen,  Esq.,  one  of  His 

Majesty's  Counsel.     Royal  8 vo.  {In  the  press.) 

Williams'  Law  of  Executors  and  Administrators.— Tenth  Edition. 

By  the  Right  Hon.  Sir  Roland  Vauohan  Williahb  a  Lord  Justice 

of  Apjieal,  and  Abthue  Robebt  Inqpen,  Esq.,  one  of  His  Majesty's 

•      Counsel.     2  vols.     Roy.  8vo.     1905.  4/. 

"  We  cannot  call  to  mind  any  work  of  recent  times  of  greater  authoritjr  than 
'  WilUams  on  Executors.'  It  is  one  of  our  legal  classics,  and  is  unrivalled  in  the 
width  of  its  range,  the  accuracy  of  its  statements,  and  the  soimdnera  of  its  law. 
The  new  edition  is  worthy  of  the  great  reputation  of  the  work,  and  every  pmde&t 
practitioner  will  do  well  to  possess  himself  of  a  copy." — Liaw  TSmes 

'  This  book— the  standard  work  on  its  subject— is  a  storehouse  of  learning  on 
every  point  of  administiation  law,  and  has  been  complet*  ly  brought  up  to  date." 
— Law  Journal. 

"A  work  which  every  practitioner  should  possess  and  no  library  should  be 
without." — Law  Quarterly  Review. 

,  •^*  jlll  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  othw  bindings. 
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EXECUTORS— ^ow^iMM^rf. 

Williams'   Law  relating   to    Legal    Representatives.  —  Being  a 

Concise  Treatise  on  the  Law  of  Executors  and  Administrators,  as 

modified  by  the  Land  Transfer  Act,  1897.    By  Sydxkt  E.  Whliahb, 

Esq.,  Barrister-at-Law,  Author  of  *'  Law  of  Account,"  "  Outlines  of 

Equity,"  &c.     Demy  8vo.     1908.  9s. 

"  We  can  commend  to  both  branchee  of  the  profession,  and  more  especially 
to  solicitors.'' — Late  Times. 

EXECUTORS  (Corporate).— Allen's  Law  of  Corporate 
Executors  and  Trustees.  By  Eenest  King  Aixen,  Esq.,  Bar- 
rister-at-Law.    Demy  8vo.     1906.  6». 

EXTRADITION.— Biron  and  Chalmers'  Law  and  Practice  of 
Extradition.     By  H.  C.  Bikon  and  Kenneth  E.  Chazjcebs,  Eaqra., 

Barristers-at-Law.     Demy  8vo.     1903.  1/. 

"  The  -whole  book  is  eminently  practical,  and  the  practice  and  procedure  are 
clearly  and  ably  discussed."  —Late  Times. 

"  A  very  satisfactory  and  practical  collection  of  the  treaties  and  statutes 
1  elating  to  extradition  and  fugitive  offenders,  with  an  interesting  introduction, 
a  commentary  on  the  text  of  the  statutes  and  treaties,  and  a  valuable  alphabetical 
list  showing  what  crimes  are  comprised  in  the  narticnlar  treaties." — Law  Journal. 

FACTORIES  AND  AVORKSHOPS.— Rueggand  Mossop's 
Law  of  Factories  and  Workshops.  By  A  H.  Etjegq,  Esq.,  K.O., 
and  L,  Mossop,  Esq.,  Barrister-at-Law.  Demy  8vo.  1902.      12«.  6d. 

FARM,  LA\S^  OF. — Dixon's  Law  of  the  Farm :  including  the 

Cases  and  Statutes  relating  to  the  subject ;  and  the  Agricultural 

Customs  of  England  and  "Wales.     Sixth  Edition.     By  Aubbet  J. 

Spenceh,  Esq.,  Barrister-at-Law.     Demy  8vo.    1904.  II.  6«. 

"  A  complete  modem  compendium  on  agricultural  matters." — Late  IHmes. 

Spencer. —  Fm^  "Agricultural  Law."  • 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures.  Third 
Edition.  By  C.  A.  Feeabd  and  W.  Howland  Bobsbtb,  Esqrs.,  Bar- 
risters-at-Law.    Demy  8vo.     1883.  18». 

FORMS. — Chitty's  Forms  of  Civil  Proceedings  in  the  King's 
Bench  Division  of  the  High  Court  of  Justice,  and  on  Appeal 
therefrom  to  the  Court  of  Appeal  and  the  House  of  Lords. — 
Thirteenth  Edition.  By  T.  W.  Chittt,  Esq. ,  a  Master  of  the  Supreme 
Court,  Hekbebt  Chittt,  Esq.,  Barrister-at-Law,  and  P.  E.  Vizabd, 

Esq.,  of  the  Central  Office.     Royal  8vo.     1902.  1/.  16». 

"  The  book  is  accurate,  reliable  and  exhaustive." — Solicitor.',^  Journal. 

"  The  forms  are  practically  exhaustive,  and  the  notes  very  good,  so  that  this 
edition  will  be  invaluable  to  practitioners  wbo!<e  work  is  of  a  litigious  kind  "— 
Lata  Journal, 

Oaniell's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition,  with  summaries  of  the  Rules  of  the 
Supreme  Court;  Practical  Notes;  and  references  to  the  Seventh 
Edition   of    Daniell's   Chancery  Practice.      By  Chablbs  Btjbnet, 

B.A.,  a  Master  of  the  Supreme  Court.     Royal  8vo.     1901.      21.  10». 
"  The  standard  work  on  Chancery  Procedure." — Lav  Quarterly  Beview. 

Seton.— Vide  "  Equity." 

Wolstenholme's  Forms  and  Precedents. — Adapted  for  use  under 

the  Conveyancing  Acts  and  Settled  Land  Acts,  1881  to  1890.     Sixth 

Edition.     Royal  8vo.     1902.  1/.  U. 

*^*  AU  standard  Law  Works  are  kept  in  Stoek,  in  law  calf  and  other  bindings. 
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FRENCH  LA^A/.-Bodington's  Outline  of  the  French  Law  of 
Evidence. — By  Oliveb  E.  Bodinoton,  Esq.,  Barrister- at-Law. 
Demy  8vo.     1904.  5$. 

Cachard's  French  Civil  Code.  —  By  Hbnbt  Caohabd,  B.A., 
Counsellor-at-Law  of  the  New  York  Bar,  Licencie  en  Droit  de  la 
Faculte  de  Paris.     Demy  8vo.     1896.  1/. 

Goirand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts. — With  a  Dictionary  of  French  Judicial 
Terms.  Second  Edition.  By  Leopou)  Goibaot),  Licencie  en  Droit. 
Demy  8vo.     1898.  U. 

Goirand's  Treatise  upon  the  French  Law  relating  to  English 
Companies  carrying  on  Business  in  France.— By  Leopole 
GrOiKAND.  Frcnrh  Solicitor.     Crown  8vo.     1902.  Net,  2a.  6d. 

Kelly.—  Vidf  "  Marriage." 

Pellerin's  French  Law  of  Bankruptcy,  and  Winding-up  of  Limited 
Companies,  the  Conflict  of  Laws  ariMng  therefrom.  By  Pirbrb 
Peixeein,  Avocat,  of  Paris  and  Lincoln's  Inn.      Crown  8vo.     1907. 

Net,  in.  &d. 

Sewetl's  Outline  of  French  Law  as  affecting  British  Subjects.— 
By  J.  T.  B.  Sewell,  LL.D.,  Solicitor.     Demy  8vo.     1897.     10».  6rf. 

GAMBIA. — Ordinances  of  the  Colony  of  the  Gambia.    With 

Index.     2  Vols.     Folio.     1900.  Net,  3/. 

GAME  LAV/S.— Warry's  Game  Laws  of  England.  With  an 
Appendix  of  the  Statutes  relating  to  Grame.  By  G.  Tayi/)b  Wabbt, 
Esq.,  Barrister-at-Law.     Royal  12mo.     1896.  10».  &d. 

GOLD  COAST.— Ordinances  of  the  Gold  Coast  Colony  and  the 
Rules  and  Orders  thereunder.  2  vols.  Royal  8vo.   1903.    3/.  10«. 

GOODWILL.— Allan's  Law  relating  to  Goodwill.— By  ChaslbsE. 
ALLAN,M.A.,LL.B.,E8q.,  Barristef-at- Law.  Demy 8vo.   1889.  Is.&d. 
Sebastian,—  Vide  "Trade  Marks." 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the 
use  of  the  Payer  of  Inhabited  House  Duty  in  England. — By 
AethtjbM.  Eiiis,  LL.B.{Lond.),  Solicitor.    Royal  12mo.     1885.    6«. 

HUSBAND  AND  WIFE.-Lush's  Law  of  Husband  and  Wife. 
Third  Edition.     By  W.  Hussey  GarFFiTH,  Esq.,  Barrister-at-Law. 

{In  preparation.) 

INCOME  TAX.— Buchan's  Law  relating  to  the  Taxation  of 
Foreign  Income. — By  John  Buchan,  Esq.,  Barrister-at-Law, 
with  Preface  by  the  Right  Hon.  R.  B.  Haxbane,  K.C,  M.P.  Demy 
8vo.     1905.  .  10».  6rf. 

"A  learned  and  able  treatise." — Solicitors'  Journal. 

"  A  text  book  of  gfreat  value." — Late  Journal. 

Ellis'  Guide  to  the  Income  Tax  Acts. — For  the  use  of  the  English 
Income  Tax  Payer.  Third  Edition.  By  Abthttb  M.  Et.t.th,  LL.B. 
(Lond.),  Solicitor.     Royal  12mo.     1893.  7».  6d. 

Fry's  Income  Tax. — The  Finance  Act,  1907,  in  its  Relation  to 
Income  Tax.  By  T.  BLallett  Fbt,  Esq.,  Barrister-at-Law.  Royal 
12mo.     1908.  '6«. 

Robinson's  Law  relating  to  Income  Tax;  with  the  Statutes, 
Forms,  and  Decided  Cases  in  the  Courts  of  England,  Scotland,  and 
Ireland.— Second  Edition.  By  AaTHtrB  Kobinsoh,  Esq.,  Barrister- 
at-Law.  Royal  8vo.  1908.  1/.  5«. 
"  A  standard  work  on  the  gubjfct." — Law  Journal,  March  28, 1908. 
"  The  book  is  both  practical  and  well  arranged." — Solicitors'  Journal,  Mar.  14, 
1908. 

Whybrow's  Income  Tax  Tables. — By  G.  H.  Whtbbow,  Esq.,  of  the 

IncomeTaxRepaymentBranch,  Somerset  House.  Demy8vo.  1906.  5s. 

"This  is  a  very  useful  book,  and  will  be  found  of  excOTti'inal  value  to 

bankers,  solicitors,  officials  of  public  companies  and  other  professiou&l  men." — 

Financial  Times. 

*,*  All  Standard  Law  Work*  are  kept  in  Stock,  in  law  calf  and  other  binding: 
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INDIA. — llbert's  Government  of  India. — Second  Edition.  By- 
Sir  CouBTENAY  Ilbebt,  K.C.S.I.     Demy  8vo.     1907.      A^et,  10».  6d. 

INDICTMENTS.— Bowen-Rowlands.—  Fufe  "Criminal  Law." 
INLAND  REVENUE.  — Highmore's  Sunfimary  Proceedings 
in  Inland  Revenire  Cases  in  England  and  Wales.  Including 
Appeals  to  Quarter  Sessions  and  by  Special  Case,  and  Proceedings 
by  Collector's  Warrants  for  Recovery  of  Duties  of  Excise  and  Taxes. 
Third  Edition.  By  Sir  N.  J.  Hiohkobe,  Barrister-at-Law, 
Assistant  Solicitor  of  Inland  Revenue.     Roy.  l2mo.     1901.     7s.  6d. 

Highmore's  Inland  Revenue  Regulation  Act,  1890,  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  and  the  Finance 
Act,  1896,  vrith  other  Acts ;  with  Notes,  Table  of  Cases,  &c.  By 
Sir  Nathaniel  J.  Highmoek,  Barrister-at-Law,  Assistant  Solicitor 
of  Inland  Revenue.     Demy  8vo.     1896.  7«.  &d. 

INSURANCE. — Arnould  on  the  Law  of  Marine  Insurance.— 
Eighth  Edition.  By  Edwaed  Loxns  de  Haet  and  Rai.ph  Iuff  Simet, 
Esqrs.,  Barristers -at -Law.     '2  vols.     Royal  8vo.  {In  the  press.) 

De  Hart  and  Simey's  Marine  Insurance  Act,  1906.  With  Notes 
and  an  Appendix.  By  Edward  Lotjis  de  Habt  and  Ralph  Ilut 
SiMBT,  Esqrs.,  Barristers-at-Law,  Joint  Editors  of  "  Amould  on 
Marine  Insurance"  and  "Smith's  Mercantile  Law."  Royal  8vo. 
1907.  6». 

"  The  notes  to  the  sections  of  the  Act  are  extremely  well  done,  and  the 
references  to  cases  are  fall.  .  .  .  We  can  imagine  no  more  useful  guide  to  the 
new  Act."  -Law  Journal, 

INTERNATIONAL  LA^V.  -Bate's  Notes  on  the  Doctrine  of 
Renvoi  in  Private  International  Law. —  By  John  Pa wley  Bate, 
Esq.,  Reader  of  International  Law,  &c.,  in  the  Inns  of  Court.  8vo. 
1904.  Net  2s.  6d. 

Dicey.— Fide  "  Conflict  of  Laws." 

Hall's  International  Law. — Fifth  Edition.  By  J.  B.  Atlat,  Esq., 
Barrister-at-Law.     Demy  8vo.     1904.  Net,  II.  Is. 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 
British  Crown.  By  W.  E.  Hall,  Esq.,  Barrister-at-I^w.  Demy 
8vo.     1894.  10«.  6d. 

Higgins'  The  Hague  Conference  and  other  International  Con- 
ferences concerning  the  Laws  and  Usages  of  War — Texts  of 
Conventions,  with  Notes. — By  A.  Peabce  Higgins,  M.A.,  LL.D., 
sometime  Scholar  of  Downing  College.     Royal  Svo.     1904.    Net,  3«. 

Holland's  Studies  in  International  Law. — By  Thomas  Ebseinb 
Holland,  D.C.L.,  Barrister-at-Law.     Demy  8vo.     1898.      10«.  6d. 

Holland's  Gentilis  Alberici  de  lure  Belli  Libri  Tres. — Edidit 
T.  E.  Holland,  LCD.     Small  4to.,  half  morocco.  II.  Is. 

Nelson's  Private  International  Law. — By  Hoback  Nelson,  Esq., 
Barrister-at-Law.     Roy.  8vo.     1889.  1/.  1». 

Rattigan's  Private  International  Law. — By  Sir  Williaii  H^bnbt 
Rattigan,  LL.D.,  K.C.     Demy  Svo.     1895.  10».  Sd. 

"  Written  with  admirable  cleameas." — Lata  Journal. 

Takahashi's  International  Law  applied  to  the  Russo-Japanese 

War.   With  the  Decisions  of  the  Japanese  Prize  Courts.  By  SAiurfi 

:       Takahashi,  Esq.,  Professor  of  International  Law  in  the  Imperial 

University  of  Tokyo.     Royal  Svo.     1908.  Net,  II.  I2s. 

Walker's  History  of  the  Law  of  Nations, — Vol.  I.,  from  the  Earliest 
Times  to  the  Peace  of  Westphalia,  1648.  By  T.  A.  Walkke,  M.A., 
LL.D.,  Esq.,  Barrister-at-Law.     Demy  Svo.      1899.  Net,  10«. 

*^*  AU  standard  Late  Works  are  ke^t  in  Stock,  in  lata  ealf  and  other  Hndinat, 
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International  l^A^^r~eontinued. 

Walker's  Manual  of  Public  International  Law.— ByT.  A.  Wai-kke, 
M.A.,  LL.D.,  Esq.,  Barrister-at-Law,     Demy  8vo.     1895.  9«. 

Westlake's  International  Law. — Chapters  on  the  Principles  of  Inter- 
national Law.  ByJ.WuBTLAKE,  K.C.,  LL.D.   DemySvo.   1894.   10«. 

Westlake's  International  Law.— By  J.  Westlakb,  K.C.,  LL.D. 
Part    I.  Peace.     Demy  8vo.     1904.  Net,  9$. 

Part  II.    "War.  Demy  8vo.    1907.  Net,  9s. 

Wheaton's  Elements  of  International  Laws  Fourth  English 
Edition.  Including  a  translation  of  the  Anglo-French  Agreement. 
By  J.  B.  Atlay,  M.A.,  Barrister-at-Law.  Royal  8vo.   1904.    1/.  12». 

"  Wheaton  stands  too  high  tor  criticism." — Late  Timet. 

"We  congratulate  Mr.  AtUy  on  the  skill  and  discretion  with  which  he  has 
performed  the  task  of  editing  a  standard  treatise  on  international  law."  —Law 

•Journal. 

INVESTIGATION  OF  TITLE.— Jackson  and  Qossefs  In- 
vestigation of  Title. — Being  a  Practical  Treatise  and  Alphabetical 
Digest  of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
Requisitions.  By  W.  Howland  Jaczson  and  Thoeold  Gosskt,  Esqrs., 
Barristers- at- Law.  Third  Edition.  By  W.  Howland  Jackson, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1907.  15«. 

"  The  merits  of  the  book  are  excellpnt." — Law  Journal. 
"Will  be  of  real  help  to  the  busy  conveyancer." — Law  Xotes. 

JUDGMENTS  AND  ORDERS.— Seton.—  ri<;«  «  Equity." 

JURISPRUDENCE.— Holland's  Elements  of  Jurisprudence. 
—Tenth Edition.  ByT.E.  Holland, K.C.,D.C.L.  8to.  1906.  I0s.6d. 
Markby's   Elements  of  Law,     Sixth  Edition.      By  Sir  Williak 
Maekby,  D.O.L.     DemySvo.     1905.  I2s.  Gd. 

JURY  LAWS.— Hu band's  Practical  Treatise  on  the  Law  relat- 
ing to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland. — By  Wm.  G.  Huband,  Esq., 
Barrister-at-Law.     Royal  8vo.     1896.  Net,  U.  5i. 

JUSTICE  OF  THE  PEACE.-Magistrates'  Cases,  1895  to 
1907. — Cases  relating  to  the  Poor  Law,  the  Criminal  Law, 
Licensing,  and  other  subjects  chiefly  connected  with  the  duties  and 
office  of  Magistrates,     1895—1907.  Each,  net  II. 

*^*  These  Reports,  published   as  part  of  the  Law  Journal  Reports, 
are  issued  Quarterly.  Each  Part,  net  5s. 

Annual  Stihseription,  payable  in  advance,  \bs.  post  free. 
Magistrate's  General  Practice  for  1909. — A  Compendium  of 
the  Law  and  Practice  relating  to  Matters  occupying  the  attention  of 
Courts  of  Summary  Jurisdiction.  Rf- written  and  considerably 
enlarged.  By  Chaeles  Milneb  Atkinson,  Ecq.,  Stipendiary 
Magistrate  for  Leeds.     Dtmy  8vo.     {Ready  in  November-.)  20«. 

Shirley's  Magisterial  Law. — An  Elementary  Treatise  on  Magisterial 
Law,  and  on  the  Practice  of  Magistrates'  Courts.     Second  Edition. 
By  Leonard  H.  West,  LL.D.,  Solicitor.    Demy  8vo.    1896.    Is.  6d. 
Wigram's  Justice's  Note-Book. — Containing  a  short  account  of  the 
Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
Eighth  Edition.      By  Leonabd  W.  Ksbshaw,  Esq.,  Barrister-at- 
Law.     Royal  12mo.     1908.  7s.  6d. 
"  The  information  given  is  complete  and  accurate." — Law  Journal. 
"There  U  no  better  book  for  a  justice  of  the  peace  to  buy,  to  read,  and  to 
understand." — Law  Times. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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LAND  CHARGES  ACTS.  —  Eaton  and  Purcell's  Land 
Charges  Acts,  1 888  and  1 900.  —A  Practical  Guide  to  Registration 
and  Searches.  By  EbnestW.  Eaton,  Esq.,  and  J.  Potntz  Pdeckll, 
Esq. ,  of  the  Land  Charges  Department,  Land  Registry.  Royal  1 2mo. 
1901.  Net,  2».  U. 

LAND  LAW.— Jenks'  Modern  Land  Law.  By  Edwaed  Jenks, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1899.  16». 

LAND  TAX.— Bourdin's  Land  Tax.— An  Exposition  of  the  Land 
Tax.  Fourth  Edition.  By  the  late  Fbedebick  Humphekys,  Deputy 
Registrar  of  Land  Tax  ;  and  Digests  of  Cases  decided  in  the 
Courts  by  Chaeles  C.  Atchison,  Deputy  Registrar  of  Land  Tax. 
Royal  12mo.     1894.  7«.  6i. 

Atchison's  Land  Tax, — Changes  Effected  in  the  Processes  of  Assess- 
ment and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (59  &  60 
Vict.  c.  28).  By  Chaeles  C.  Atchison,  Deputy  Registrar  of  Land 
Tax.     Royal  12mo.     1897.     {A  Supplement  to  above.)  Net,  2s.  6d. 

LAND  TRANSFER.— Brickdale  and  Sheldon's  Land  Trans- 
fer Acts,  1875  and  1897, — With  a  Commentary  on  the  Sections  of 
the  Acts,  and  Introductory  Chapters  explanatory  of  the  Acts,  and  the 
Conveyancing  Practice  thereunder ;  also  the  Land  Registry  Rules, 
Forms,  and  Fee  Order,  Orders  in  Council  for  Compulsory  Registra- 
tion, &c.,  together  with  Forms  of  Precedents  and  Model  Registers, 
&c.  By  C.  FoETESCUE  BeickdaI/E,  Registrar  at  the  Land  Registry, 
and  W.  R.  Sheldon,  Esqrs.,  Barristers-at-Law.  Second  Edition. 
By  C.  FoBTESOUE  Beicedale,  Esq.,  Barrister-at-Law.     Royal  8vo 

1905.  11.  5s. 

"  The  second  edition  of  this  book  will  be  welcomed  by  the  practitioner  whc 
has  to  do  with  registered  land,  or  with  conveyancing  of  any  kind  in  London, 
where  registration  on  sale  is  now  compulsory." — Law  Quarterly  Review. 

"  Contains  not  only  lengthy  and  valuable  notes  and  annotations  on  the  Land 
Transfer  Acts  and  Rules,  but  also  full  and  separate  dissertations  on  the  law, 
procedure,  and  practice  thereunder."—  Law  Times. 

Hogg's  Precedents. —  Vide  "Conveyancing." 

Jennings  and  Kindersley's  Principles  and  Practice  of  Land 
Registration  under  the  Land  Transfer  Acts. — By  A.  R.  G. 
Jennings,  LL.B.,  and  G.  M.  Kindkesley,  Esqrs.,  Barristers-at- 
Law,  and  of  the  Land  Regis'try.     Roy.  8vo.     1904.     12».  6d. 

"  The  pi-inciples  and  practice  of  land  registration  are  set  forth  in  a  clear  and 
concise  manner  by  the  authors  in  their  dissertations  and  notes." — Law  Times. 

LANDLORD  and  TENANT.— Redman's  Law  of  Landlord 
and  Tenant, — Including  the  Practice  of  Ejectment.     Fifth  Edition. 
By  Joseph  H.  Redman,  Esq.,  Barrister-at-Law.    Svo.  1901.    1/.  5s. 
"  We  can  confidently  recommend  the  present  edition." — Law  Journal. 

Woodfall's  Law  of  Landlord  and  Tenant.— With  a  full  Collection 
of  Precedents  and  Forms, of  Procedui-e;  containing  also  a  collection  of 
Leading  Propositions.  Eighteenth  Edition.  By  W.  H.  Aaos,  Esq., 
Barrister-at-Law.     Roy.  8vo.     1908.  1/.  18». 

"Woodfall  is  really  indispensable  to  the  practising  lawyer,  of  whatever 
degree  he  may  be." — Law  Journal. 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Acts; 

with  Decisions,  Forms,  and  Tables  of  Costs.     Second  Edition.     By 

J.  M.  LiGHTWOOD,  Esq.,  Barrister-at-Law.   Demy  Svo.    1900.    II.  Is. 

"  Ihii  work,  in  its  new  and  practically  re-written  form,  may  be  described  as  a 

handy  and  well-arranged  treatise  on  the  Lands  Clauses  A.otB."— Solicitors'  Journal, 

*,*  All  standard  Law  Works  are  kept  in  Stock,  m  law  calf  and  other  bindwgt. 
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LAW.— Where  to  Look  for  your  Law.    As  set  out  in  the  Litest 

Legal  Text-Books,  Alphabetioallj  Arranged,  with  Dates  of  latest 

Authorities.     Demy  8vo.     1908.     (120  pages.)  Net,  U. 

"  A  very  useful  little  guide  hooV."  —Law  Students'  Journal. 

LAVi  JOURNAL  REPORTS.— Edited  by  John  Mrwb,  Esq., 
Barrister- at -Law.     Publiiihed  monthly.     Annual  Subseription : — 
Reports  and  Public  General  Statutes  Net,  Zl.  4«. 

Reps.  Stats.  &  Mews'  Annual  Digest  (Istued  Quarterly)  Net,  3/.  10«. 
Thin  paper  Edition,  forming  one  handy  Vol.  for  the  year  Nist,  Zl.  4«. 
Or,  without  the  Statutes  Net,  Zl. 

The  Law  Journal  weekly,  \l.  extra. 

Synopsis  of  Contemporary  Reports,  1832  to  1905.  Net,  5s. 
Law  Journal  Quinquennial  Digest. —  Fki«  "  Digests." 

LAW  LIST.— Law  List  (The).— Comprising  the  Judges  aud  Officers 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveyancers, 
Solicitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts ;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  under  the  Bankruptcy  Act,  Law  and  Public 
Officers  in  England,  Colonial  and  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Com- 
missioners for  taking  Oaths,  Conveyancers  Practising  in  England 
under  Certificates  obtained  in  Scotland,  &c.,  &c.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries,  by  H.  F.  Bartlbtt,  I.S.O.,  Controller  of  Stamps,  and 
Registrar  of  Joint  Stock  Companies,  and  Published  by  the  Authority 
of  the  Commissioners  of  Inland  Revenue  and  of  the  Law  Society. 
1908.  Net,  10*.  6rf. 

LAW  QUARTERLY  REVIE^Af.— Edited  by  Sir  Fksdkbiok 

Pollock,  Bart.,  D.C.L.,  LL.D.     Vols.  I.— XXIIl.  (with  General 

Indices  to  Vols.  I.  to  XX.)     Royal  8vo.     1885-1907.  Each,  12*. 

4IP  Annual  Subscription  post  free  I2s.  6d.,  net.     Single  numbers,  each  bs. 

"A  little  criticism,  a  few  quotations,  and  a  batch  of  anecdotes, 
afford  a  sauce  that  makes  even  a  quarter's  law  reporting  amusing 
reading." — Law  Journal. 

*'  The  greatest  of  legal  quarterly  reviews  .  .  .  the  series  of 
'  Notes  '  always  so  entertaining  and  illustrative,  not  merely  of  the 
learning  of  the  accomplished  jurist  (the  Editor)  bat  of  the  grace 
of  language  with  which  such  learning  can  be  unfolded." — Lavo  Jour. 

LAAA/YER'S  ANNUAL  LIBRARY— 

(1)  The  Annual  Practice.— Snow,  B^^urET,  and  Stbinobb. 

(2)  The  A.  B.  C.  Guide  to  the  Practice.— Steinqkb. 

(3)  The  Annual  Digest.— Mbwb.     {Also  Issued  Quarterly.) 

(4)  The  Annual  Statutes.— Hanbttey  Aooa. 

(5)  The  Annual  County  Court  Practice. — Sktlt. 

(6)  The  Magistrate's  General  Practice.— Aikinson. 

^^  Annual  Subscription  payable  tn  advance,  (a)  For  Complete  Series,  as 
above,  delivered  on  the  day  of  publication,  net,  21.  I8s.  {b)  Nos.  1,  2, 
3,  4,  and  6  only,  net,  21.  8s.  {If  A.  B.  C.  Gcmrf  m  not  wanted  2s.  6d. 
may  be  deducted  from  subscription  to  series  (a)  or  {b).  {e)  Nos.  3,  4,  6, 
and  6  only,  net,  21.  bs.  If  Maqisteatk's  Genkbal  Peaoticb  is  not 
wanted  10».  may  be  deducted  from  any  series.)  {Carriage  extra,  2s.)  Full 
prospectus  forwarded  on  application. 

•^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LA^VYER'S  COMPANION.— r«fe"  Diary." 

LAV^AYER'S  OFFICE.— The  Modern  Lawyer's  Office:  being 

Suggestions  for  Improvements  in  the  Organization  of  Law  Offices  and 

for  the  adoption  of  certain  American  Appliances  and  Business  Methods. 

By  A  SoLicrroE  of  thb  Supeemk  Coubt.     Royal  12mo.     1902.       6». 

LEADING  CASES.— Ball's  Leading  Cases.     Vide  «  Torts." 

Shirley's  Selection  of  Leading  Cases  in  theConnmon  Law.    With 

Notes.    By  W.  S.  Shieley,  Esq.,  Barrister-at-Law.    Eighth  Edition. 

By  Ejchakd  Watson, Esq.,  Barrister-at-Law.   DemySvo.    1908.16*. 

"  This  new  edition  upholds  in  every  way  the  high  standard  of  excellence  with 

which  this  work  is  very  rightly  associated." — Late  Students'  Journal. 

"  The  selection  is  very  lai^,  though  all  are  distinctly  '  Leading  Cases,'  and 
the  notes  are  by  no  means  the  least  meritorious  part  of  the  work."— /xiif  Journal. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law. 

With  Notes.      By    Henet   Waebukton,   Esq.,   Barrister-at-Law. 

Fourth  Edition.     Demy  8vo.     1908.  12«.  6d. 

"  The  cases  have  been  well  selected,  and  arranged,  .  .  .  We  consider  that 
it  will  amply  repay  the  student  or  the  practitioner  to  read  both  the  cases  and  the 
notes." — Justice  of  the.  Peace. 

LEGAL  HISTORY.— Deans' Student's  Legal  History.— Second 
Edition.  By  R.  Stoeet  Deans,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1905.  6*. 

LEGAL  INTERPRETATION.— Beal's  Cardinal  Rules  of 
Legal  Interpretation. — Collected  and  Arranged  by  Edwaed  Beal, 
Esq.,  Barrister-at-Law.     Royal  8vo.     1896.  12«.  U. 

LEGISLATIVE  METHODS.— II bert's  Legislative  Methods 
and  Forms. — By  Sir  CotrETENAT  Ilbeet,  K.C.S.I.,  CLE.,  Parlia- 
mentary Counsel  to  the  Treasury.     Demy  8vo.     1901.  16*. 

LEXICON.— FMfe  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— 
A  Digest  of  the  Law  of  Libel  and  Slander :  and  of  Actions  on  the 
Case  for  Words  causing  Damage,  with  the  Evidence,  Procedure, 
Practice,  and  Precedents  of  Pleadings,  both  in  Civil  and  Criminal 
Cases.  Fourth  Edition.  By  W.  Blake  Odqees,  LL.D.,  one  of  His 
Majesty's  Counsel,  and  J.  Beomley  Eambs,  Esq.,  Barrister-at-Law. 
Royal  8vo.     1905.  1/.  12s. 

"A  standard  and  exhaustive  treatise  on  the  law  of  defamation  and  allied 
topics." — haw  Quarterly  Bevieui. 

"  The  most  scientiflc  of  all  our  law  books In  its  new  dress  this  volume 

is  secure  of  an  appreciative  professional  welcome." — Law  Times. 

LICENSING.— Slocombe's  Licensing  Act,  1904,  Simply  Stated. 
— Second  Edition.  By  Alfeed  J.  Slocohbe,  County  Borough  Police 
Court,  Huddersfield.     Demy  8vo.     1905.  Xet,  2s. 

Talbot's  Law  and  Practice  of  Licensing. — Being  a  Digest  of  the 
Law  regulating  the  Sale  by  Retail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes,  Rules  and  Forms.  Second  Edition.  By 
Oeoeob  JoHNf  Talbot,  Esq.,  Barrister-at-Law.  Royal  12mo. 
1905.  10».  6d. 

"  His  method  gives  professional  men  a  gruide  to  the  legislation  afforded  by 
no  other  book." — Law  Journal. 

"  The  distinctive  feature  of  it  is  that  the  exposition  of  the  law  is  arranged  in 
the  form  of  a  code." — Law  Quarterly  Beview. 

\*  All  ttandard  Law  Works  are  kept  in  Stock,  in  law  ea^  and  other  bindinge. 
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LIGHT.— Ft^fe  "Easements." 

LIGHT  RAIL^A/AYS.— r.rf*  "Tramways." 

LOCAL  AND   MUNICIPAL   GOVERNMENT.-Bazal- 

getteand  Humphreys'  Law  relating  to  County  Councils.— Third 
Edition.  By  Qeobob  Huxfhbetb,  Esq.  Royal  8vo.  1889.  7».  6d. 
Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni* 
cipal  Government.  By  C. Nobmas  Bazaloettb and  O.  Huicfhbbtb, 
Esqrs.,  Barristers-at-Law.  Sup.  royal  8vo.  1888.  Published  at 
31.  3».  Seduced  to  net,  20s. 

LONDON  BUILDING  ACTS.— Cohen's  London  Building 
Acts,  1 894  to  1 905.  With  Introductions  and  Notes,  and  the  Bye- 
Laws,  Regulations  and  Standing  Orders  of  the  Council,  &c.,  &c.     By 

E.  Akaiie  Cohen,  Esq.,  Barrister-at- Law.  Royal  8 vo.  1906.  25». 
"  These  important  statutes  (the  London  Building:  Acts)  are  here  collected  in 
one  useful  volume,  which  includes  the  Act  of  1905.  The  notes  to  the  varioua 
sections  are  carefully  wiitten,  and  afford  valuable  assistance  to  the  practitioner. 
The  work  is  a  decided  acquisition  to  tl  e  library  of  the  local  government  lawyer, 
and  may  be  safely  recommended  as  a  guide  to  the  di£9cultiei)  of  the  Building 
Acts." — Law  Timej. 

Craies'  London  Building  Act,  1894;  with  Introduction,  Notes, 
and  Index,  and  a  Table  showing  how  the  Former  Enactments 
relating  to  Buildings  have  been  dealt  with. — By  W.  F.  Csaibs,  Esq., 
Barrister-at-Law.     Royal  8vo.     1894.  5s. 

LONDON  LOCAL  GOVERNMENT.  —  Hunt's  London 
Local  Government,  The  Law  relating  to  the  London  County 
Council,  the  Vestries  and  District  Boards  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  By  John  Hunt, 
Esq.,  Barrister-at-Law.     2  vols.     Royal  8vo.     1897.  3^.  3«. 

LUNACY. — Heywood  and  Massey's  Lunacy  Practice.— Part  I.: 
DissEBTATiONS,  Forms  and  Precedents.  Parts  II.  &  III.  :  Thb 
Lunacy  Acts,  1890  and  1891,  and  Rttles  fuilt  Annotated,  and  an 
Appendix,  with  Precedents  of  Bills  of  Costs.  Third  Edition.  By 
N.  Aethub  Heywood  and  Aenold  S.  Massey,  Esqrs.,  Solicitors,  and 
Ralph  C.  Romee,  Esq.,  First  Class  Clerk  in  the  Office  of  the  Masters 
in  Lunacy.     Royal  8vo.     1907.  25s. 

"  In  its  new  and  more  valuable  form  the  work  should  be  very  welcome  to  all 
who  have  to  do  with  thus  branch  of  law." — Law  Times. 

"  In  its  enlarged  form  the  work  deserves  the  favour  of  the  legal  profession." 
— Law  Journal. 

MAGISTRATES'  PRACTICE  and  MAGISTERIAL 
LAW.-  Fide  "Justice  of  the  Peace." 

MARINE   INSURANCE.  -  Fide  <'  Insurance." 

MARITIME  DECISIONS.- Douglas'  Maritime  Law  Deci- 
sions.- Compiled  by  Robt.  R.  Douglas.    Demy  8vo.     1888.      7».  6d. 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  OliveeE.  Bodington,  Esq.,  Barrister-at- 
Law,  Licencie  en  Droit  de  la  Faculte  de  Paris.   Roy.  8vo.   1895.  1/.  1«. 

MARRIED  V^OMEN'S  PROPERTY.-  Lush's  Married 
Women's  Rights  and  Liabilities  in  relation  to  Contracts,  Torts, 
and  Trusts,  By  Montaoxje  Lush,  Esq.,  Barrister-at-Law,  Author 
of  "  The  Law  of  Husband  and  Wife."    Royal  12mo.     1887.  5s. 

*  *  All  standard  Law  Works  are  ke^t  in  Stock,  in  law  ealf  and  other  bindings. 
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MASTER  AND  SERVANT.-Macdonell's  Law  of  Master 
and  Servant.— Second  Edition.  By  Sir  John  Macdoxell,  LL.D., 
C.B.,  a  Master  of  ihe  Supreme  Court,  and  Edwabd  A.  Mitchell 
Innes,  Esq.,  K.C.  {^Nearly  ready.) 

MEDICAL  PARTNERSHIPS.- Barnard  and  Stocker's 
Medical  Partnerships,  Transfers,  and  Assistantships.— By 
WiLLLiM  Babnabd,  Esq., Bairister-at-Law,  and  6.  Bkbtbam  Stockkb, 
Esq.,  Managing  Director  of  the  Scholastic,  Clerical  and  Medical 
Association  (Limited).     Demy  8vo.     1895.  10«.  6d. 

MERCANTILE  LAV/.— Smith's  Conr^pendium  of  Mercantile 

Law. — Eleventh    Edition.      Bj    Edwaed   Louis   dk   Haet,   M.A., 

LL.B.,  and  Ralph  Iltff  Simey,   B.A.,  Esqrs.,  Barristere-at-Law. 

2  vols.     Royal  Svo.      1905.  2/.  It. 

"  Of  the  greatest  valae  to  the  mercantUe  lawyer." — Law  TinuA. 
"  One  of  the  most  scientific  treatises  extant  on  mercantile  law." — Solicitors'  Jl. 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritinne 

Law. — With   Notes.      By  O.  D.   TtrDOB,  Esq.,    Barrister-at-Law. 

Third  Edition.     Royal  Svo.     1884.  21.  'Is. 

MERCHANDISE  MARKS  ACT.  —  Payn's  Merchandise 
Marks  Act,  1887. — By  H.  Path,  Barrister-at-Law.  Royal  12mo. 
1888.  3«.  6rf. 

MINES  AND  MINING.- Cockburn.—  Fw2«"  Coal." 

MONEY-LENDERS  AND  BORROVTERS.-Alabasters 

Money- Lenders  and  Borrowers. — The  Law  relating  to  the 
Transactions  of  Money-Lenders  and  Borrowers.  By  C.  Gsenviilb 
Alabastee,  Esq.,  Banister-at-Law.     Demy  Svo.     1908.  6». 

MORALS  AND  LEGISLATION.— Bentham's  Introduction 
to  the  Principles  of  Morals  and  Legislation. -By  Jebesct  Bkn- 
THAM,  M. A.,  Bencher  of  Lincoln's  Inn.     Crown  Svo.     1879.      6«.  6rf. 

MORTGAGE. —  Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage.— Second  Edition.  By  W.  F.  Beddoes,  Esq.,  Barrister-at- 
Law.  Svo.  1908.  12*.  6d. 
Coote's  Treatise  on  the  Law  of  Mortgages. — Seventh  Edition. 
By  Sttnet  Edwaed  Williams,  Esq.,  Barrister-at-Law,  Author  of 
"The  Law  relating  to  Legal  Representatives,"  "The  Law  of 
Account,"  &c.     2  vols.     Royal  Svo.     1904.  3/.  3«. 

"The  work  is  very  complete,  and  as  a  standard  book  is  one  to  which  the 
lawyer  may  turn  for  almost  any  point  he  ne*ds  in  connection  with  its  subject." — 
Lcnc  Student^  Journal. 

"  It  is  essentially  a  practitioner's  book,  and  we  pronounce  it  '  one  of  the 
best.' " — Zrfjtc  Notes. 

MOTOR  CARS. — Bonner  and  Farrant's  Law  of  Motor  Cars, 

Hackney  and  other  Carriages. — An  Epitome  of  the  Law,  Statutes, 

and  Regulations.     Second  Edition.     By  G.  A    Bonnkb  and  H.  G, 

Faeeajtt,  Esqrs.,  Barristers- at-Law.     Demy  Svo.     1904.        \'2s.  &d. 

"  Carefully  revised  and  brought  up  to  date." — Law  Times.  ' 

NAVY.— Manual  of  Naval  Law  and  Court  Martial  Procedure; 
in  which  is  embodied  Thring's  Criminal  Law  of  the  Navy,  and  an 
Appendix  of  Practical  Forms. — By  J.  E.  R.  Stephens,  Esq., 
Barrister-at-Law,  C.  E.  Giffoed,  Esq.,  C.B.,  Fleet  Paymaster, 
Royal  Navy,  and  F.  Harrison  Smith,  Esq.,  Staff  Paymaster, 
Royal  Navy.     Demy  Svo.     1901.  16». 

NEGLIGENCE.— Smith's  Treatise  on  the  Law  of  Negligence. 
Second  Edition.     By  Hosaoe  Smith,  Esq.     8yo.     1884.  \2».  6d. 

*«*  All  standard  Jmv;  Works  are  kept  in  Stock,  in  law  calf  and  other  hindwgt. 
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NIGERIA   LAVfS.— Gollan's  Northern  Nigeria  Law.    Royal 

8vo.     1905.  21.  2». 

Speed's  Laws  of  Southern  Nigeria.     2  vols.     Royal  8to.     1908. 

Xet,  U.  10«, 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Prius.— Eighteenth  Edition.    By  Mattbick 

Po"WKix,  Esq.,  Barrister-at-Law.    2  vols.    Demy  8vo.    1907.    21.  2$. 

"An  indispensable  work  of  reference  for  the  practitioner."— <9oitei<or«' 
Journal. 

"  A  vast  and  closely  packed  storehonse  of  Information." — Late  Journal. 
"  Invaluable  to  a  Nisi  Prius  practitioner." — Law  Quarterly  Review. 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England. — "With  a  full  collection  of  Precedents.  Sixth 
Edition.  By  jAJCBsCRANSTOTrir,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1901.  U.  bi. 

"The  book  is  an  eminently  practical  one,  and  contains  a  very  complete 
collection  of  notarial  precedents.  The  editor  is  to  be  congratulated  upon  the 
execution  of  a  very  thorough  piece  of  work." — Law  Journal. 

OATHS. — Stringer's  Oaths  and  Affirmations  in  Great  Britain 
and  Ireland  ;  being  a  Collection  of  Statutes,  Cases,  and  Forms,  with 
Notes  and  Practical  Directions  for  the  use  of  Conmiissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Procedure  and  Offices  attached  thereto.  By 
Francis  A.  Stkinoeb,  of  the  Central  Office,  Royal  Courts  of  Justice, 
one  of  the  Editors  of  the  "Annual  Practice."  Second  E^tion. 
Crown  8vo.     1893.  4». 

•'  Indispensable  to  all  commissioners." — Solicitor^  Journal. 

ORANGE   RIVER.— The  Statute  Law  of  the  Orange  River 

Colony.— Translated.     Royal  Svo.     1901.  21.  2t. 

OTTOMAN  CIVIL  LAVf.—Grigsby's  Medjelle,  or  Ottoman 
Civil  Law.— Translated  into  English.  By  W.  E.  GRioeBT,  LL.D., 
Esq.,  Barrister-at-Law.     Demy  8vo.     1895.  1/.  1*. 

PARISH  LAAV.  — Humphreys'  Parish  Councils.  — The  Law 
relating  to  Parish  Councils.  Second  Edition.  By  Gbosor  Huic- 
PHBETS,  Esq.,  Barrister-at-Law.     Royal  Svo.     1895.  10*. 

Steer's  Parish  Law.  Being  a  Digest  of  the  Law  relating  to  the 
Civil  and  Ecclesiastical  Government  of  Parishes  and  the  Relief  of  the 
Poor.  Sixth  Edition.  By  W.  H.  Macnakaba,  Esq.,  Assistant 
Master  of  the  Supreme  Court.     Demy  8vo.     1899.  U 

PARTNERSHIP.— Aggs'  Limited  Partnerships  Act,  1907. 
With  Rules  and  Forms  thereunder.  By  W.  Hanbttet  Agos,  Esq., 
Barrister-at-Law.     Royal  Svo.     1908.  Net,  U.  6rf. 

Pollock's  Digest  of  the  Law  of  Partnership.  With  an  Appendix 
of  Forms.  Eighth  Edition.  With  an  Appendix  on  the  Limited 
Partnerships  Act,  1907,  together  with  tie  Rules  and  Forms.  By 
Sir  Fbedbbicx  Pollock,  Bart.,  Barrister-at-Law,  Author  of  "Prin- 
ciples of  Contract,"  "The  Law  of  Torts,"  &c.   Demy  Svo.    1908.    10*. 

"Practitioners  and  students  alike  will  welcome  a  new  edition  of  this  work." 
— Law  Journal. 

"  Of  the  execution  of  the  work  we  can  speak  in  terms  of  the  highest  praise. 
The  language  is  simple,  concise,  and  clear." — Law  ilagatine. 

"  Praiseworthy  in  design,  scholarly  and  complete  in  execution." — Sat.  Beview. 

♦,♦  All  ttandard  Law  Workt  are  kept  in  Stock,  in  law  ealf  and  other  bindingt. 
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PATENTS.— Edmunds'  Law  and  Practice  of  Letters  Patent  for 
Inventions. —  By  Lktwts  Edmttnds,  Esq.,  K.C.  Second  Edition.  By 
T.  M,  Stevens,  Esq.,  Barrister-at-Law.     Roy.  8vo.     1897.     II.  12». 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidated  with  an  Index.  Second  Edition.  By  Lewis 
Edmtjnds,  Esq.,  K.C,  D.vSc,  LL.B.     Imp.  Svo.     1895.    Net,  Is.  M. 

Johnson's  Patentees'  Manual.  -  Sixth  Ekiition.  By  James  John- 
son, Esq.,  Barrister-at-Law  ;  and  J.  Hrnbt  Johnson,  Solicitor  and 
Patent  Aprent.     Pemy  8vo.      1890.  10«.  6d. 

Johnson's  Epitome  of  Patent  Laws  and  Practice.  Third  Edition. 
Crown  870.     1900.  Net,  2s.  6d. 

Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inventions. 
With  Dissertations  and  Copious  Notes  on  the  Law  and  Practice.  By 
BoBEET  MoBHis,  Esq.,  Barrister-at-Law.    Royal  8vo.    1887.      H.  5». 

Rushen's  Critical  Study  of  the  Form  of  Letters  Patent  for 
Inventions. — By  Peecy  C.  Rushen,  Esq.,  Chartered  Patent  Agent. 
Demy  I'imo.     1908.  Net,  3s.  6d. 

Thompson's  Handbook  of  Patent  Law  of  all  Countries. — By 
"Wm.  P.  Thompson.    Fourteenth  Edition.     12mo.     1908.    Net,  2s.  6d. 

Thompson's  Handbook  of  British  Patent  Law.  Fourteenth  Edition. 
12mo.     1908.  Net,  6d. 

PAAVNBROKING. — Atten borough's  Law  of  Pawnbroking, 
with  the  Pawnbrokers  Act,  1872,  and  the  Factors  Act,  1889, 
and  Notes  thereon.  By  Chaeles  L.  Attenboeotjqh,  Esq.,  Barrister- 
at-Law.  Post  8vo.  1897.  Net,  3«. 
PEERAGE  LA V^.— Palmer's  Peerage  Law  in  England.  With 
an  Appendix  of  Peerage  Charters  and  Letters  Patent  (in  English). 
By  Sir  Feancis  Beaufoet  Palmee,  Bencher  of  the  Inner  Temple, 
Author  of  "  Company  Precedents,"  &c.  Royal  8vo.  1907.  12«.  6d. 
PLEADING. — Bullen  and  Leake's  Precedents  of  Pleadings  in 
Ac  ions  in  the  King's  Bench  Division  of  the  High  Court  of 
Justice,  with  Notes.  Sixth  Edition.  By  Cteil  Dodd,  Esq.,  K.C., 
and  T.  Wilxes  Chhty,  Esq.,  Barrister-at-Law,  a  Master  of  the 
Supreme  Court.  Royal  Svo.  190-5.  U.  18«. 
"  The  standard  work  on  modem  pleading." — Law  Jourjial, 

Eustace's  Practical  Hints  on  Pleading. — By  Axex  Andeeson 
EusTACF,  Enq.,  Barrister-at-Law.     Demy  Svo.     1907.  5s. 

"  Especially  useful  to  young'  solicitors  and  students  of  both  branches  of  the 
hgal  profession. " — Law  Times,  May  11, 1907. 

Odgers'  Principles  of  Pleading  and  Practice  in  Civil  Actions  in 

the    High    Court    of  Justice.— Sixth  Edition.      By  W.   Blaeb 

Odgees,  LL.D.,  K.C,  Recorder  of  Plymouth,  Author  of  "A  Digest 

of  the  Law  of  Libel  and  Slander."     Demy  Svo.     1906.  12s.  6d. 

"  The  student  or  practitioner  who  desires  instruction  and  practical  guidance 
is  our  modem  system  of  pleading  carmot  do  better  than  possess  himself  of 
Mr.  Odgers'  book.   — Law  Journal. 

POISONS.— Reports  of  Trials  for  Murder  by  Poisonmg.— With 
Chemical  Introductions  and  Notes.  By  G.  Latham  BeownBj  Esq., 
Barrister-at-Law,  and  C.  G.  Stewaet,  Senior  Assistant  in  tHe  Labo- 
ratory of  St.  Thomas's  Hospital,  &c.     Demy  Svo.     1883.        12*.  6d. 

*«*  J II  standard  Law  Works  are  kept  in  Stock,  in  law  calf  amd  other  bitulings. 
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POLICIES.— Farrep.—  r«</tf  "Vendors  and  Purchasers." 

POOR  LAAV  SETTLEMENT.-Davey's  Poor  Law  Settle- 
ment and  Removal.  By  Herbbkt  Davey,  E»q.,  Barrister-at- 
Law.     Demy  8vo.     1908.  9«. 

"  Will  be  found  inv«Iunble  by  le?al  and  political  students  of  the  complex 

fabric  of  our  Poor  Liaws."—  Oxford  Chronicle. 

POWERS.  — Farwel I  on  Powers. — A  Concise  Treatise  on  Powers. 
Second  Edition.  By  Oeobob  Faewkll,  Esq.,  Q.C.  (now  a  Lord 
Justice  of  Appeal),  assisted  by  W.  R.  Shbloon,  Esq.,  Barrister- 
at-Law.     Royal  Svo.     1893.  U.  b». 

PRINCIPAL  AND  AGENT  -Wright's  Law  of  Principal  and 

Agent.    By  E.  Blackwood  Weight,  Esq.,  Barrister-at-Law.    Second 

Edition.     Demy  Svo.     1901.  18*. 

"  May  with  confidence  be  recommended  to  all  lef^al  practitionent  as  an  accu- 
rate and  bandy  text  book  on  the  subjects  comprised  in  it." — SolicUort'  Joumnl. 

PRIVY  COUNCIL  LA^V.— Wheeler's  Privy  Council  Law:  A 
Synopsis  of  all  the  Appeals  decided  by  the  Judicial  Committee  (includ- 
ing Indian  Appeals)  from  1876  to  1891.  By  Geoboe  Wheeleb,  Esq., 
Barrister-at-Law,  and  of  the  Judicial  Department  of  the  Privy 
Council.     Royal  8vo.     1893.  U.  \\$.  &d. 

PRIZE  CASES.—  Reports  of  Prize  Cases  determined  in  the 
High  Court  of  Admiralty,  before  the  Lords  Commissioners 
of  Appeals  in  Prize  "Causes,  and  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  from  1745  to  1859. — Edited  by 
E.  S.  RoscoE,  Esq.,  Barrister-at-Law  and  Admiralty  Registrar. 
2  Vols.     Royal  Svo.     1905.  Net,  21.  10«. 

"We  gladly  acknowledge  the  excellent  judgment  with  which  Mr.  Roscoe 
has  performed  his  task.  The  English  Prize  Cases  will  be  a  boon  to  the  student 
of  international  law,  and  in  times  of  naval  warfare  to  the  practitioner." — Law 
Journal, 

PROBATE.— Nelson's  Handbook  on  Probate  Practice  (Non- 
Contentious),  (Ireland). — By  Howabd  A.  Nelson, Esq.,  Barrister- 
at-Law.  Demy  Svo.  1901.  12«.  6rf. 
Powles  and  Oakley  on  Probate.— Fourth  Edition.  Part  I.  THE 
LAW.  By  L.  D.  Powles.  Esq.,  Barrister-at-Law,  District  Probate 
Registrar  for  Norwich.  Part  II.  THE  PRACTICE.  Contentious 
Practice.  By  W.  M.  F.  Watebton,  Esq.,  Barrister-at-Law,  of  the 
Probate  Registry,  Somerset  House.  Non-Contentious  Practice.  By 
E.  LovKLii  Mansbeidgk,  Esq.,  of  the  Probate  Registry,  Somerset 
House.     Demy  Svo.     1906.  U.  10». 

"  This  is  a  practical  book  by  practical  men,  and  a  very  complete  gruide-to  the 

law  and  pmotice  of  probate."— A'oiiciVors'  Journal. 

PROPERTY.— iSei?  also  "  Real  IVoperty." 

Raleigh's  Outline  of  the  Law  of  Property. -DemySvo.    1890.  l».6d. 

Strahan's  General  View  of  the  Law  of  Property.    Fifth  Edition. 

By  J.  A.  Stbahan,  assisted  by  J.  Sinolaib  Baxtbb,  Esqrs.,  Barris- 

ters-at-Law.    Demy  Svo.     1908.  12«.  6d. 

"  The  student  will  not  easily  find  a  better  general  view  of  the  law  of  property 
than  that  which  is  contained  in  this  book." — Solicitors'  Journal. 

♦'  We  know  of  no  better  book  for  the  class-room." — Law  Times. 

PUBLIC  MEETINGS.— Chambers  Handbook  for  Public 
Meetings. — Including  Hints  as  to  the  Summoning  and  Management 
of  them,  and  as  to  the  Duties  of  Chairman,  &c.,  tfec,  and  Rules  of 
Debate.  Third  Edition.  By  Qeobob  F.  Chaxbebs,  Esq.,  Barrister- 
at-Law.     Royal  Svo.     1907.  Net,  2*.  6rf. 

%♦  All  standard  Law  Works  are  kept  in  Stock,  in  law  eaJf  and  other  binding*. 
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QUARTER  SESSIONS.— See  ako  "  Criminal  Law." 

Pritchard's    Quarter    Sessions. — The    Jurisdiction,   Practice,   and  .j 

Proredure  of  the  Quarter  Sessions  in  Judicial  Matters,   Criminal,  | 

Civil,  and  Appellate.     Second  Edition.     By  Joseph   B.    Matthews  - 

and  V.  Gbahah  Milwabd,  Esqrs.,  Barristers-at-Law.     Demy  8vo.  f 
1904.                                       Fublishedat  U.  lis.  Qd.  ;  reduced  to  net,  15s. 

RAiLVAAY  RATES.— Darlington's  Railway  Rates  and  the 
Carriage  of  Merchandise  by  Railway. — By  H.  R.  Daeungton, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1893.     '  \l.  5s. 

Russell's  Railway  Rates  and  Charges  Orders.  The  Law  under 
the  Railway  Rates  and  Charges  Orders  Confirmation  Acts,  1891  and 
1892,  and  the  Railway  and  Canal  Traffic  Act,  1894,  with  Explanatory 
Notes  and  Decision.«.^By  Haeold  Russell,  Esq.,  Barrister-at-Law. 
Royal  8vo.     1907.  10«.  6rf. 

"Useful  both  to  the  officials  of  railway  companies  and  to-  the  latter's 
customers.'' — Torlcskire  Post. 

"  Every  branch  of  the  subject  is  treated  in  a  clear  and  succinct  manner." — 
WestTn  Horning  Xeus. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Balpoub 
Bhownb,  Esq.,  one  of  His  Majesty's  Counsel,  and  Fbank  Balfoxtb 
BBOWifE,  Esq.,  Barrister-at-Law.     Royal  8vo.     1899.  21.  2«. 

"  Contains  in  a  very  concise  form  the  whole  law  of  railways."— 7^  Times. 

"It  IS  difficult  to  find  in  this  work  any  subject  in  connection  with  tailways 
which  IS  not  dealt  with." — Law  Times. 

"  Practitioners  who  require  a  comprehensive  treatise  on  railway  law  will  find  it 
indispensable." — Law  Journal. 

Disney's  Law  of  Carriage  by  Railway. — By  Hknet  W.  Disney, 
Esq..  Banis^er-at-Law.     Demy  8vo.     1905.  7s.  M. 

"  Contains  much  useful  information,  and  can  be  cordially  recommended  to 

the  lawyer." — Law  Times. 

Powell's  Relation  of  Property  to  Tube  Railways.— By  Maueicb 
Powell,  E.^q.,  Barrister-at-Law.     Demy  8vo.     1903.         Net  Is.  &d. 

RATES  AND  RATING.  — Castle's  Law  and  Practice  of 
Rating.—  Fourth  Edition.  By  Edwaed  Jahes  Castlb,  Esq.,  one 
of  His  Majesty's  Cotmsel,  &c.     Royal  8vo.     1903.  \l.  bs. 

"  A  compendious  treatise,  which  has  earned  the  goodwill  of  the  Profession  on 
account  of  its  conciseness,  its  lucidity,  and  its  accuracy." — Law  THmes. 

Hamilton  and  Forbes'  Digest  of  the  Statutory  Law  relating  to 
the  Management  and  Rating  of  Collieries. — For  the  use  of 
Colliery  Owners,  Viewers  and  Inspectors.  By  H.  B.  Hans 
Hamilton  and  Ubqtthaet  A.  Fobbes,  Esqrs.,  Barristers-at-Law. 
Demy  8vo.     1902.  Net,  17».  6d. 

"  An  eminently  praciical  work." — Law  Times. 

REAL  PROPERTY.— Carson's  Real  Property  Statutes,  com- 
prising, among  others,  the  Statutes  relating  to  Pret^cription,  Limita- 
tion of  Actions,  Married  Women's  Property,  Payment  of  Debts  out 
of  Real  Estate,  Wills,  Judgments,  Conveyancing,  Settled  Land, 
Partition,  Trustees.  Beiug  aTenth Edition  of  Shelford's  Real  Property 
Statutes.  By  T.  H.  Caeson,  Esq.,  K.C.,  and  H.  B.  Bompab,  Esq., 
Barrister-at-Law.     Royal  8vo.     1902.  \l.  I5«. 

"  Abeolntely  indispensable  to  conveyancing  and  equity  lawyers." 
De  Villier's  History  of  the    Legislation  concerning    Real   and 
Personal   Property  in   England  during  the   Reign  of  Queen 
Victoria,— Crown  8vo.     1901.  3s.  M. 

Digby's   History  of  the   Law  of  Real  Property.    Fifth  Edition. 

Demy  8vo.     1897.  12».  6d. 

%•  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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REAL  PROPERTY'— eonlinued. 

Lightwood's  Treatise  on  Possession  of  Land  :  with  a  chapter  on 
the  Real  Property  Li'nitation  A'!t«,  1833  and  1874. — By  Jobn  M. 
LiOHTWOOD,  Esq.,  Barri8t«r-at-Law.     Deny  8vo.     IH<>4.  16*. 

Maclaurin's  Nature  and  Evidence  of  Title  to  Realty.  A  Hia- 
torical  Sketch.  By  Richa.bd  C.  MA.ciiAUBiN,  Esq.,  of  Lincoln's  Inn. 
Demy  Svo.     1901.  10».  6d. 

Shelford's  Real  Property  Statutes.— Tufe  "Carson." 

Smith's  Real  and  Personal  Property. — A  Compendium  of  the  Law 
of  Real  and  Pernoual  Property,  primarily  connected  with  Con- 
veyancing. Destined  as  a  Second  Book  for  Students,  and  as  a 
Digest  of  the  most  useful  learning  for  Practitioners.  Sixth  Edition. 
By  the  Autuob  and  J.  TsaarBAM,  LL.M.,  Barrister -at- Law.  2  vols. 
Demy  Svo.    1884.  2/.  2#. 

"  A  book  which  he  (the  student)  may  read  oyer  and  over  again  with  profit  and 
pleasure." — Lnic  Times. 

Strahan. —  Vide  "  Property.'' 

REGISTERED  LAND.— Tirfe  "Land  Transfer"  and  "York- 
shire Reaistries." 

REGISTRATION.  -Rogers.— Fti«  "Elections." 
Fox  and  Smith's  Registration  Cases.     (1886—1895.)    Royal  8vo, 

Calf,  net,  21.  10*. 

Smith's  (C.  Lacey)  Registration   Cases.    Vol.  I.    (1896—1905.) 

Royal  Svo.  Calf,  net,  21.  14*. 

Smith's  (C.  Lacey)  Registration  Cases.    Vol.  II.,  Part  I.     (1906— 

1907.)     Royal  Svo.  Net,  5*. 

*j^*  Farts  sold  separately.     Prices  on  application. 

RE.PORTS.— Vide  "English  Reports." 

REQUISITIONS    ON    TITLE.  — Dickins.— Fufe  "Convey. 

aucing." 

REVERSIONS.  -Farrer. —  Vide  "  Vendors  and  Purchasers." 

RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The 
btatutt  Law  relating  to  Rivers  Pollution,  containing  the  Rivers  Pollu- 
tion Prevention  Acts,  1876  and  1893,  together  with  the  Special  Acts  in 
force  in  the  West  Riding  of  Yorkshire  and  the  County  of  Lancaster, 
and  Practical  Forms.  Second  Edition.  By  Charles  Joseph 
Hawoeth,  Solicitor,  B.A.  (Cantab.),  LL.B.  (London).  Roy.  12mo. 
1906.  Net,  10«.  6rf. 

ROMAN  LAWf.— Abdy  and  Walker's  Institutes  of  Justinian, 
Translated,  with  Notes,  by  J.  T.  Abdt,  LL.D.,  and  the  late  Bbtah 
Walkeb,  M.A.,  LL.D.     Crown  Svo.     1876.  16*. 

Abdyand  Walker's  Commentaries  of  Gaius  and  Rules  of  Ulpian. 

with  a  Translation  and  Notes,  by  J.  T.  Abdt,  LL.D.,  late  Regius 

Professor  of  Laws  in   the  University  of  Cambridge,  and  the  late 

Bbtan  WaIiKeb,  M.A.,   LL.D.     New  Edition  by  Bbtah  Walebb. 

Crown  Svo.     1885.  16*. 

Barham's  Students'  Text-Book  of  Roman  Law. — Second  Ikiition. 

By  C.   Nicolas   Bakham,   E.sq.,    Barrister- at-Law.      Demy   12mo. 

1908.  3*.  6rf. 

"  A  collection  of  notes,  clearly  and  simply  expressed,  upon  the  principal  topics 

of  Roman  Law  as  they  are  stated  in  the  Institutes  of  Qaiu-t  and  Justinian. 

Neatly  arranffed,  and  forms  a  complete  outline  of  the  subject." — Lata  Notes. 

Goodwin's  XII.  Tables. — By  Fbkobbiok  Ooodwdt,  LL.D.  London. 
Royal  12mo.     1886.  3*.  6rf. 

Greene's  Outlines  of  Roman  Law. — Consisting  chiefly  of  an 
Analysis  and  Summary  of  the  Institutes.  For  the  use  of  Students. 
By  T.  Whttcombe  Gbkenk,  Barrister-at-Law.  Fourth  Edition. 
Foolscap  Svo.     1884.  7*.  6rf. 

•,•  All  staudard  Law  Works  are  kept  in  Sioek,  in  late  ealfandotfur  binding; 
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Qrueber's  Lex  Aquilia, — The  Roman  Law  of  Damage  to  Property  : 
being  a  (Commentary  on  the  Title  of  the  Digest  "  Ad  Legem  Aqui- 
liam"  (ix.  2).  With  an  Introduction  to  the  Study  of  the  Corpus 
Jitxis  Civilis.   By  EewlnGbukbeb,  Dr.  Jur.,  M.A.  8vo.  1886.   10«.  6rf. 

Holland's  Institutes  of  Justinian. — Second  Edition.  Extra  fcap. 
8vo.     1881.  5s. 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian.—Demy  8vo.     1881.  14«. 

Monro's  Digest  of  Justinian. — Translated.  By  C.  H.  Monko,  M.A. 
Vol.  I.     Royal  8vo.     1904.  Net,  12*. 

Monro's  Digest  IX.  2.  Lex  Aquilia.  Translated,  with  Notes,  by 
C.  H.  MoNEO,  M.A.     Crown  8vo.     1898.  5s. 

Monro's  Digest  XIX.  2.  Locati  Conducti.  Translated,  with  Notes, 
by  C.  H.  MoNEO,  M.A.     Crown  8vo.     1891.  5*. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notes,  by 
C.  H.  MoNEO,   M.A.     Crown  8vo.     1893.  5s. 

Monro's  Digest  XLI.  1,  De  Adquirendo  Rerum  Dominio.  Trans- 
lated, with  Notes,  by  C.  H.  Moneo,  M.A.      Crown  8vo.     1900.     5s. 

Moyle's  Imperatoris  lustiniani  Institutionum  Libri  Quattuor. — 
Fourth  Edition.     Demy  8vo.     1903.  16«. 

Moyle's  Institutes  of  Justinian.  Translated  into  English.— Fourth 
Edition.     Demy  8vo.     1906.  6«. 

Poste's  Elements  of  Roman  Law. — By  Gaius.  With  a  Translation 
and  Commentary.     Fourth  Edition.     Demy  8vo.     1904.       Net,  16s. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  con- 
taining an  account  of  its  composition  and  of  the  Jurists  used  or 
referred  to  therein.     By  H.  J.  Robt,  M.A.     Demy  8vo.     1886.     9«. 

Roby's  Justinian's  Digest. — Lib.  VII.,  Tit.  I.     De  Usufructu,  with 

a  Legal  and  Philological   Commentary.      By   H.   J.   Robt,   M.A. 

Demy  8vo.     1884.  9*. 

Or  the  Two  Parts  complete  in  One  Volume.     Demy  8vo.  18*. 

Roby's  Roman  Private  Law  in  the  Times  of  Cicero  and  of  the 
Antonines.— ByH.J.RoBY,M.A.  2vols.  Demy8vo.   1902.  Net,ZOs. 

Sohm's  Institutes  of  Roman  Law. — Third  Edition.  Demy  8vo. 
1907.  Net,  16*. 

Walker's  Selected  Titles  from  Justinian's  Digest —Annotated  by 
the  late  Betan  Watkze,  M.A.,  LL.D. 

Part  I.  Mandati  vel  Contra.  Digest  xvn.  i.  Crown  bvo.    1879.  5». 

Part  III.    De   Condictionibus.      Digest    xu.    1     and    4—7,    and 

Digest  xm.  1—3.     Crown  Svo.     1881.  6*. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 

Collected  and  annotated  by  Betan  Wai.keb,  M.A.,  LL.D.       Crown 

8vo.     1877.  6*. 

Whewell's  Grotius  de  Jure  Belli  et  Pacis,  with  the  Notes  of  Bar- 

beyrac  and  others ;  accompanied  by  an  abridged  Translation  of  the 

Text,  by  W.  Whbweix,  D.D.     3  vols.     Demy  Svo.     1853.  12*. 

*^*  All  standard  Zau  Wot  ks  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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RULING     CASES. -Campbell's     Ruling    Cases. -Arranged, 

Auuotated,  and  Edited  by  Robbbt  Cakpbbll,  of  Linouln'g  Inn,  Esq., 
Barrister- at- Law,  Advocate  of  the  Scotch  Bar,  atisiHted  by  other 
Members  of  the  Bar.  With  American  Notes  by  Ibvino  Bbowkk, 
formerly  Editor  of  the  American  Reports,  the  Hon.  Leonabo  A. 
JONKS,  A.B.,  LL.B.  (Harv.),  with  Supp'emental  Volinne  by  Jambs 
T.  Keen.  Royal  8vo.  1894-1908.  Half  vellum,  gilt  top.  Complete 
in  XXVII   Volumes.     Price  for  the  sot,  net,  26/. 

•»•  The  Volumes  sold  separately,  net,  each  \l.  [)». 

I.— Abandonment -Aotlon.  i      XV.— Judge -Landlord  and  Tenant. 

II. —Action  -  Amendment.  '     XVI.— Larceny —Mandate. 

III.— Ancient  Light— Banker.  XVII.— Manorial  Right  -  Mistake. 

iV.  -  Bankruptcy -Bill  of  Lading.  XVIIi.— Mortgage    Negllgeqce. 

v.— Bill  of  Sale— Conflict  of  Laws.  XIX.— Negligerice  -Partnership. 

VI. -Contract.  XX.— Patent. 

Vil.— Conversion  —Counsel.  XXL— Payment— Purchase  for  Value 

VIII.— Criminal  Law— Deed.  without  Notice. 

IX. —Defamation  —  Dramatic  and  XXII. -Quo  Warranto— Release. 

Musical  Copyright.  XXIII.  -Relief  —Sea. 


X. — Easement  -  Estate. 

XI. — Estoppel  -Execution. 

XII.  —Executor — Indemnity. 
XIII. — Infant — Insurance. 
XIV.  —Insurance— Interpretation. 


XXIV. — Search  Warrant  -  Telegraph. 
XXV. -Tenant -Wills. 
XXVI. —Table  of  Cases ;  Index. 
XXVII.— Supplement  to  1B07. 


THIS  SERIES  PRESENTS— 

The  best  English  Decisions  (in  full). 
From  the  earlier  Reports  to  the  present  time, 
Grouped  under  topics  alphabetically  arranged. 
UNDER  EACH  TOPIC  13  OIVEN- 

A  "  Rule  "  of  law  deduced  from  the  cases ; 
The  e  irly  or  "  le.nliui^  "  o-ise  (in  full) ; 
English  notes  abstracting  collateral  cases  ; 
American  notes. 
THE  OBJECT  OF  THE  SERIES  IS- 
To  state  legal  piiuciples  clearly, 

Through  cases  of  accepted  authority. 
With  sufficient  annotation 

To  aid  the  application  of  these  principles 
to  any  given  state  of  facts. 

Extracts  feom  Peess  Notices. 

"  A  Cyclopsedia  of  la«v  .  .  .  .  most  ably  executed,  learned,  accurate,  cleat, 
concise;  but  perhaps  its  chief  merit  is  that  it  impresses  on  us  what  the  practising 
English  lawyer  is  too  apt  to  forget -that  English  law  really  is  a  body  of  prin- 
ciples."— TTie  British  Review. 
V  "  One  of  the  most  ambitious,  and  ought  to  be,  when  it  is  complete,  one  of  the 

most  generally  useful  legal  works  which  the  present  century  has  produced."- 
TAterature. 

"  A  perfect  storehouse  of  the  principles  established  and  illustrated  by  our 
case  law  and  that  of  the  United  States." — Law  Times. 

"  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the 
greatest  credit  on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute, 
for  the  present,  the  high-water  mark  of  the  science  of  book -making." — Snt.  Rev. 

"  A  work  of  unusual  value  and  interest.  .  .  .  Each  leading  case  or  group 
of  cases  is  preceded  by  a  statement  in  bold  type  of  the  rule  which  tney  are  quoted 
as  establishing.  The  work  is  happy  in  conception,  and  this  first  volume  shows 
that  it  will  be  adequately  and  successfully  carried  out." — Solicitors'  Journal. 

"  The  English  Ruling  Cases  seem  generally  to  have  been  well  and  carefully 
chosen,  and  a  gjeat  amount  of  work  has  been  expended.  .  .  .  Oreai  accuracy 
and  care  are  shown  in  the  preparation  of  the  Notes." — /who  Quarterly  Reuieic. 

*'  The  Series  has  been  maintained  at  a  high  level  of  excellence." — 

The  Times. 
*  ,*  All  standtird  Law  Works  are  kept  in  Stock,  in  law  ealf  itnd othvr  dutUiMy. 
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SALES.— Blackburn  on  Sales.  A  Treatise  on  the  Effect  of  the 
Cod  tract  of  Sale  on  the  Legal  Rights  of  Property  and  Possession  in 
Gk)ods,  Wares,  and  Merchandise.  By  Lord  Blackbubn.  2nd  Edit. 
By  J.  C.  Geaham,  Esq.,  Barrister-at-Law.  Royal  8vo.   188$.     1/.  1*. 

SALVAGE. — Kennedy's  Treat'.se  on  the  Law  of  Civil  Salvage. 

-  By  The  Right  Hon.  Lord  Justice  Kknwedt,  a  Lord  Justice  of 

Appeal.     Second  Edition.     By  A.  R.  Kennedy,  Esq.,  Barrister- at- 

Law.     Royal  8vo.     1907.  15«. 

"  The  -whole  subject  is  explained  in  the  present  work  in  a  manntr  at  once 
lucid  and  interesting."-  Solicitors'  Journal,  June  8,  1907. 

SETTLED  LAND. —  Vide  "  Conveyancing "  and  "  Forms." 

SHERIFF  LAW.— Mather's  Compendium  of  Sheriff  and  Exe- 
cution Law,  Second  Edition.  By  PmLiP  E.  Matheb,  Solicitor  and 
Notary,  formerly  Under-Sheriff  of  Newcastle- on -Tyne.     Royal  8vo. 

1903.  \l.  10s. 

"  We  think  that  this  book  will  be  of  very  great  assistance  to  any  persons  wto 
may  fill  the  positions  of  high  sheriff  and  under-sheriff  from  this  time  forth.  The 
whole  of  the  legal  profession  will  derive  great  advantage  from  having  this 
volume  to  consiJt." — Law  Times. 

SHIPPING.— Carver.—  Vid^  "  Carriers." 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty, 
and  Insurance  Law,  down  to  the  end  of  1897. — By  Reginaij) 
G.  Maesden,  Esq.,  Barrister- at- Law,  Author  of  "The  Law  of 
Collisions  at  Sea."     Royal  Svo.     1899.  II.  lOs. 

Pulling's  Shipping  Code;  heing  the  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60).  With  Introduction,  Notes,  Tables,  Rules, 
Orders,  Forms,  and  a  Full  Index. — By  At.kxandbb  Puixinq,  Esq., 
Barrister- at-Law.     Royal  Svo.     1894.  Net,  Is.  6d. 

Temperley's  Merchant  Shipping  Acts.— By  Robebt  Tkmpeelbt, 

Esq.,  Barrister-at-Law.     Second  Edition,  comprising  the  Merchant 

Shipping  Acts,  1894  to  1907,  with  Notes,  and  an  Appendix  of  Orders 

in  Council,    Rules  and   Regulations,  Official  Forms,   &c.      By  the 

AuTHOE  (now  a  Solicitor  of  the  Supreme  Court),  and  Hubeet  Stttaet 

MooEK,  Esq.,  Barrister-at-Law,  assisted  by  Alfbed  BuCKNiii,  Esq., 

Barrister-at-Law.     Royal  8vo.     1907.  1/.  10*. 

"The  book  is  a  monument  of  industry,  careful  ctrnfari^on,  and  exact 
knowledge,  and  nothing  has  b  en  spared  to  make  the  Acta  intelligible  to  all 
willing  to  understand  them,  but  to  many  of  whom,  perhaps,  opportunity  for 
prolonged  ttudy  is  denied." — Laic  Quarterly  Bevieic,  January,  1908. 

SLANDER.— Odgers.—  Vide  "  Libel  and  Slander." 

SMALL  HOLDINGS.— Aggs'  Small  Holdings  and  Allot- 
ments Act,  1907.  With  Explanatory  Introduction  and  Notes. — 
By  W.  Hanbcey  Aggs,  Esq.,  Barrister-at-Law.     Royal  8vo.     1908. 

Net,  \s.  6d. 

Johnson's  Small  Holdings  and  Allotments.— By  Geobge  Abthue 
Johnson,  Esq.,  Barribter-at-Law.     Royal  Svo.     1908.  Net,  15«. 

SOLICITORS.  —  Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statutes 
and  Rules,  the  Colonial  Attomies  Relief  Acts,  and  Notes  on  Appoint- 
ments open  to  Solicitors,  and  the  Right  to  Admission  to  the  Colonies, 
to  which  is  added  an  Appendix  of  Precedents.  Third  Edition.  By 
A.  CoBDBET,  Esq.,  Barrister-at-Law.     Demy  Svo.     1899.         1^.  1«. 

"  The  leading  authority  on  the  law  relating  to  solicitors." — Law  JoumaL 

"A  complete  compendium  of  the  law." — Law  Times. 

•,•  ^U  standard  Law  Works  are  kept  in  Stock,  %n  late  calf  and  ofhe*  bindings. 
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SPECIFIC    PERFORMANCE.  — Fry's    Treatise    on    the 

Specific    Performance  of  Contracts.     By  the  Right  Hon.  Sir 

Edwakd  Fby.     Fourth  Edition.     By  W.  D.  Rawliws,  Eeq.,  K.C. 

Royal  8vo.     1903.  II.  I6t. 

"  The  leadinir  authority  on  its  subject." — Laur  Journal. 

"Mr.  Rawlins  has  acquitted  himself  of  his  responsible  task  with  signal 
ability." — Laic  Timet. 

STAMP  LAVfS.— Highmore's  Stamp  Laws.— Being  the  Stamp 
Acts  of  1891  :  with  the  Acts  amending  and  extending  the  same, 
including  the  Finance  Act,  1902,  together  with  other  Acts  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Cases ;  also  ao 
Introduction,  and  an  Appendix  containing  Tables  showing  the  com- 
parison with  the  antecedent  Law.  Second  Edition.  By  Sir  Nathaitisi, 
Joseph  Hiohhobe,  Assistant- Solicitor  of  the  Liland  Revenue.  Demy 
8vo.     1902.  10«.  M. 

"The  recognized  work  on  the  subject." — Law  Quarterly  Review. 

"This  edition,  like  the  former  one,  will  be  found  of  the  greatest  use  by 
solicitors,  otficers  of  companies,  and  men  of  business." — Law  Journal. 

"  A  very  comprehensive  volume,  fullilling  every  requirement." — Juttiee  oj 
the  Peace. 

"  Mr.  Highmore's  '  Stamp  Lawa'  leaves  nothing  undone." — TTu  Civilian. 

STATUTES,  and  vuU  "  Acts  of  Parliament." 

Chitty's  Statutes.— The  Statutes  of  Practical  Utility,  from  the 
eartest  times  to  1894,  with  Supplemental  Volumes  to  1907  inclusive. 
Arranged  in  Alphabetical  and  Chronological  Order;  with  Notes  and 
Indexes.  Fifth  Edition.  By  J.  M.  Lklt,  Esq.,  Barrister-at-Law. 
Royal  8yo.     \b  Volumes.     1894-1907.  17/.  17*. 

Supplementary  Volume,  1895  to  1901.  Consolidated  with 
Index.     May  be  had  separately.  2/.  2*. 

Supplementary  Volume,  1902  to  1907.  With  Index.  Maybe 
had  separately.        ,  2/.  2«. 

"To  thoDe  who  already  possess  'Chitty's  Statutes'  this  new  volume  is 
indisi>en8able." — Lok  Notes. 

Annual  Supplements.   Separately:— 1895,  6».   1896,  10«.    1897,  6». 

1898,  7«.  6d.    1899,  7*.  6d.    1900,  Is.  6d.    1901,  7».  Gd.     1902,  '».  6d. 

1903,  7s.  6^.    1904,  7*.  6rf.    1905,  7«.  6rf.    1906,  7«.  6rf.    1907,  10».  6d. 

'*It  is  a  book  which  no  public  library  should  be  without." — 
Spectator. 

*' A  work  of  permanent  value  to  the  practising  lawyer." — Solicitors* 
Journal. 

"  Indispensable  in  the  library  of  every  lawyer." — Saturday  Review. 

■'To  all  concerned  with  the  laws  of  England,  Chitty's  Statutes  of 
Practical  Utility  are  of  essential  importance,  whilst  to  the  practising 
lawyer  they  are  an  absolute  necessity." — Law  Times. 

"The  lawyer's  Bible  is  the  '  Statutes  of  Practical  Utility '—that 
they  are  his  working  tools,  even  more  than  accredited  text-books  or 
'authorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  '  Statutes  of  Practical  Utility '  at  his  elbow  on  the 
bench  he  was  apprehensive  of  no  difficulties  which  might  arise." — 
The  Times. 

STATUTE  LA>V.— Wilberforce  on  Statute  Law.  The  Principles 
which  govern  the  Construction  and  Operation  of  Statutes.  By  E. 
WiLBBEFOBCB,  Esq.,  a  Master  of  the  Supreme  Court.     1881.         18*. 

•-•  All  standard  Law  IFork*  are  kept  in  Stock,  in  law  ealf  and  other  binding*. 
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STOCK  EXCHANGE.— Schwabe  and  Branson's  Treatise 
on  the  Laws  of  the  Stock  Exchange. — By  Waitke  S.  Schwabb 
and  G.  A.  H.  Bbajison,  Esqrs.,  Barristers-at-Law.  Demy  8vo. 
1905.  12«.  6d. 

"This  book  gives  a  clear  and  comprehensive  account  of  the  constitution  of 
the  London  Stock  Exchange  and  of  the  nature  of  Stock  Exchange  transactions, 
as  ■well  as  of  the  l^al  i-ules  applicable  in  respect  thereof." — Lata  Quarterly  Review. 

"A  clear  and  practical  account  of  the  method  in  which  the  busioess  of  the 
Stock  Exchange  is  conducted,  and  of  the  law  relating  thereto."— iau»  Times. 

"  The  best  guide  we  know  to  the  nature  of  Stock  ExcQiange  transactions." — 
The  Spectator. 

"  That  the  treatise  will  be  acceptable  to  lawyers  and  laymen  alike  we  have  no 
doubt.  We  have  satisfied  ourselves  that  the  le^  portion  is  a  sotand,  and  in  all 
respects  satisfactory,  piece  of  work." — Law  Journal. 

SUCCESSION.— Holdsworth  and  Vickers  Law  of  Succes- 
sion, Testamentary  and  Intestate,     DemySvo.     1899.         10».  6d. 

SUMMARY  CONVICTIONS.— Paley's  Law  and  Practice  of 
Summary  Convictions  under  the  Summary  Jurisdiction  Acts, 
1848 — 1899;  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Eighth  Edition.  By  W.  H 
Macnamaea,  Esq.,  a  Master  of  the  Supreme  Court,  and  Eaxfh 
Nettllb,  Esq.,  Barrister-at-Law.     Demy  Svo.     1904.  \l.  5s. 

TAXPAYERS*  GUIDES.— rui«  "House,"  "Income,"  and 
"  Land  Tax." 

THEATRES  AND  MUSIC  HALLS. -Geary's  Law  of 
Theatres  and  Music  Halls,including  Contracts  and  Precedents 
of  Contracts.— By  W.  N.  M.  Gkabt,  J.P.  With  Historical  Introduc- 
tion.    By  JAMBf  "WnT.TAMS,Esq.,  Barrister-gt-Law.    Svo.     1885.     5«. 

TITLE. — Jackson  and  Gosset. —  Fiufe  "  Investigation  of  Title." 

TORTS.— Addison  on  Torts. — A  Treatise  on  the  Law  of  Torts ;  or 
"Wrongs  and  their  Remedies.  Eighth  Edition.  By  William  Edwabd 
GrOEDON,  Esq.,  and  Waltee  Hussby  Geiffith,  Esq.,  Barristers-at- 
Law.     Royal  Svo.     1906.  U.  18«. 

"  As  a  practical  guide  to  the  statutory  and  case  law  of  torts  the  present 
edition  will  be  found  very  rdiable  and  complete  "—  Solicitors'  Journal. 

" '  Addison  on  Torts '  is  essentially  the  practitioner's  text-book.  The  learned 
editors  have  done  thfir  work  exceedingly  well,  and  the  eighth  edition  of 
'Addison'  will  no  doubt  enjoy  the  favour  of  the  legal  profession  in  as  high  a 
degree  as  any  of  its  predecessors." — Late  Journal. 

"  The  eighth  edition  is  the  most  important  that  has  been  issued  of  late  years, 
mainly  because  it  supplies  a  want  that  has  been  widely  felt  in  regard  to  negli- 
gence and  illegal  distress.  Chapter  I.  has  been  entirely  recast,  and  numerous 
changes  will  be  foimd  throughout  the  text.  It  is  but  natural  that  this  edition 
should  be  larger  than  its  predecessors,  but  this  increase  is  fully  justified  in  every 
way." — Laic  Ti$nes. 

Bigelow's    Law    of   Torts. — By   Melvillb    M.    BzaRLOw,    Fh.D. 

Harvard.     Second  Edition.     Demy  Svo.     1903.  12».  6d. 

Kenny's  Selection  of  Cases  Illustrative  of  the  English  Law  of 

Torts.— By  C.  S.  Kmnnr,  LL.D.,  Barrister-at-Law.    Demy  Svo. 

1904.  Net,  I2s.  6d. 

*^*  All  standard  Law  Work*  art  kept  in  Stock,  in  late  ealf  and  other  bindings. 
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TORTS  —continued. 

Pollock's  Law  of  Torts:  a  Treatise  on  the  Prinoiples  of  Obligationa 
arising  from  Civil  "Wrongs  in  the  Common  Law.  Eighth  Edition. 
By  Sir  Fbbdebiok  Poixook,  Bart.,  Barrister- at- Law.  Author  of 
"Principles  of  Contract,"  "  A  Digest  of  the  Law  of  Partnership," 
&c.     Demy  8vo.     1908.  1/.  6«. 

"  Concise,  logically  arranged,  and  accurate." — Lavi  Times. 

"  Inoomi>arabl7  the  best  work  that  has  been  written  on  the  sabjeet." — 
Literature. 

"A  book  which  is  well  worthy  to  stand  beside  the  companion  volume  on 
'Contracts.'  Unlike  so  many  law-books,  especially  on  this  subject,  it  is  no  mere 
digest  of  cases,  but  bears  the  impress  of  the  mind  of  the  writer  from  beginning 
to  end." — Lato  Journal. 

Radcliffe  and  Miles'  Cases  Illustrating  the  Principles  of  the 
Law  of  Torts. — By  Fbancis  R.  Y.  Radcliffe,  Esq.,  K.C.,  and 
J.  G.  Miles,  Esq.,  Barrister- at-Law.    DemySvo.    1904.    Net,\2s.&d. 

TRADE  MARKS.— Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registration,  and  matters  connected  therewith,  including  a 
chapter  on  Goodwill ;  the  Patents,  Designs  and  Trade  Marks  Acts, 
1883-8,  and  the  Trade  Marks  Rules  and  Instructions  thereunder ; 
with  Forms  and  Precedents;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Enactments;  the  United  States  Statutes,  1870-82, 
and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  United 
States,  1877.  By  Lewis  Botd  Sebastian,  Esq.,  Barrister-at-Law. 
Fourth  Edition.  By  the  Author  and  Habbt  Baibd  'Sxuxxsq,  Esq., 
Barrister-at-Law.     Royal  8vo.     1899.  1/.  10«. 

"  Stands  alone  as  an  authority  upon  the  law  of  brade-marks  and  their  regi^ 
tration." — Law  Journal. 

"  It  is  rarely  we  come  across  a  law  book  which  embodies  the  results  of  years 
of  careful  investigation  and  practical  experience  in  a  branch  of  law,  or  that 
can  be  luihesitatingly  appealed  to  as  a  st^dard  authority.  This  is  what  can  be 
said  of  Mr.  Sebastian's  book." — Solicitors'  Journal. 

Sebastian's  Law  of  Trade  Mark  Registration  under  the  Trade 
Marks  Act,  1905. — By  Lewis  Boyd  Sebastian,  Esq.,  Barrister- 
at-Law.     Royal  Svo.     1906.  7s.  6d. 

"Mr.  Sebastian  has  written  a  brief,  though  instructive,  Introduction  to  the 
Act  of  1905,  which  has  consolidated  and  amended  the  law  relating  to  the  Eegis- 
tration  of  Trade  Marks,  and  his  notes  are  clear  and  adequate."— /-aw  Journal. 

Sebastian's   Digest  of  Cases  of    Trade    Mark,   Trade   Name, 

Trade  Secret,  Goodwill,  &c,,  decided  in  the  Courts  of  the  United 

Kingdom,  India,  the  Colonies,   and  the  United  States  of  America. 

By  Lewis  Botd  Sebabtlan,  Esq.,  Barrister-at-Law.  8to.   1879.    U.  It. 

"  "Will  be  of  very  great  value  to  all  practitioners  who  have  to  advise  on  matters 
connected  with  trade  marks." — Solicitors'  Journal. 

TRADE    UNIONS. —  Assinder's    Legal    Position    of   Trade 

Unions.      By  C   F.   Assindee,   Esq.,   Barrister-at-Law.      Demy 

12mo.     1905.  Net,  2s.  6d. 

"  In  this  little  work  Wr.  Assinder  has  with  great  clearness  and  ability  sketched 
the  legal  position  of  trade  unions." — Law  Journal. 

Draper's  Trade  Unions  and  the  Law.— By  "Wabwiok  H.  Dbapeb, 

Esq.,  Barrister-at-Law.     Demy  8vo.     1906.  Net,  6d. 

Pennant's  Trade  Unions  and  the  Law. — ^By  D.  P.  Pennant,  Esq., 

Barrister-at-Law.     Royal  12mo.     1905.  5». 

*^*All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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TRAMWAYS.— Robertson's  Law  of  Tramways  and  Light  Rail- 
ways in  Great  Britain  (3rd  Edition  of  Sutton'e  "  Tramway  Acta 
of  tie  United  Kingdom  ") :  comprising  the  Statutes  relating  to  Tram- 
ways and  Light  EaJl^tays  in  England  and  Scotland,  with  full 
Notes ;  the  Tramways  and  Light  Railways  Rules ;  the  Regulations, 
By-Laws  and  Memoranda  issued  by  the  Board  of  Trade ;  the 
Standing  Orders  of  Parliament :  the  General  Orders  under  the 
Private  Legislation  Procedure  (Scotland)  Act,  1899  ;  and  Disser- 
tations on  Locus  Standi  and  Rating.  J3y  G.  Stuabt  Robeetson, 
M.A.,  Esq.,  Barrister-at-Law.     Royal  8vo.     1903.  1/.  5«. 

TRANSVAAL.— The  Statute  Law  of  the  Transvaal.  Translated. 

Royal  Svo.     1901.  21.  2s. 

Transvaal  Proclamations,  1900—1902.  Revised.    1904.  Svo.    1/.  6». 

TRUSTEES  (Corporate). — Allen's  Law  of  Corporate  Exe- 
cutors and  Trustees.  By  Eenest  Kino  A t.t.kn,  Esq.,  Barrister- 
at-Law.     Demy  Svo.     1906.  6s. 

TRUSTS  AND  TRUSTEES.— Ellis' Trustee  Acts,  including 
a  Guide  for  Trustees  to  Investments.  By  Aethtxe  Lzh  Eixis,  Esq., 
Barrister-at-Law.  Sixth  Edition.  By  L.  W.  Bykne,  Esq.,  Barrister- 
at-Law.     Roy.  12mo.     1903.  6s. 

Godefroi's  Law  Relating  to  Trusts  and  Trustees, — By  the  late 
HzNKY  GoDKFBOi,  of  Lincoln's  Inn,  Esq..  Barrister-at-Law.     Third 
Edition.    By  Whitmobe  L.  Richabds  and  Jaices  I.  Stibixnq,  Esqrs.,  . 
Barristers-at-Law.     Royal  Svo.     1907.  II.  I8s. 

"  There  is  the  same  scrupulous  attention  to  every  detail  of  trustees'  rights  and 
duties,  the  ^ame  critical  analysis  of  all  the  nuances  of  trusts  and  other  equitable 
interests,  the  same  careful  comparison  of  all  the  decisions — sometimes  apparently 
conflicting — on  the  different  branches  of  this  complicated  subject,  which  made 
pievious  editioms  so  useful  even  to  the  expert;." — Law  Journal. 

UNITED  STATES.— Stimson's  Law  of  the  Federal  and  State 
Constitutions  of  the  United  States.  By  Feedeeio  Jesttp  Stimson, 
Esq.,  Author  of  "American  Statute  Law,"  &c.     Royal  Svo.     1908. 

Ket,  15*. 

VENDORS  AND   PURCHASERS.— Dart's  Vendors  and 

Pu  rchasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Hknet  Dabt,  Esq. 
Seventh  Edition.  By  Benjahin  L.  Chkeet,  one  of  the  Editors  of 
"  Prideaux's  Precedents  in  Conveyancing,"  G.  E.  Tykkell,  Abthub 
Dickson  and  Isaac  Marshat.t.,  assisted  by  L.  H.  Elphinstone,  Esqrs., 
Barristers-at-Law .     2  vob.     Royal  Svo.     1905.  3/.  16«. 

"  There  are  traces  throughout  the  book  of  an  unstinted  expenditure  of  skill 
and  labour  in  the  preparation  of  this  edition  which  will  maintain  the  position  of 
the  book  as  the  foremost  authority." — Law  Quarterly  Bevi«w. 

"  The  work  remains  a  great  conveyancing  classic." — Lave  Journal. 

"  To  the  young  and  to  the  staid  practitioner  having  any  pretensions  to  con- 
veyancing work,  we  unhesitatingly  say,  Procure  a  copy  at  once." — Law  Students' 
Journal. 

"  This  work  is  a  classic,  and  quite  beyond  our  criticism.  All  we  can  do  is  to  let 
our  readers  know,  and  to  advise  them  to  put  a  copy  on  their  shelves  without 
delay." — Law  Kotes. 

Farrer*s  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Re- 
versions, Policies,  &c. ;  with  exhaustive  Footnotes,  Introductory 
Chapters,  and  Appendices. — By  Fbedebick  Edwabd  Fabbsb,  Esq., 
Barrister-at-Law.     Royal  Svo.     1902.  16*. 

"  Mr.  Farrer  has  written  a  rare  thing — a  new  book  which  will  be  of  real  value 
in  a  conveyancer's  library." — Law  Journal. 

"  The  notes  are  essentially  practical."— iow  Times. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land. — Second  Edition.  By  W.  L.  Haoon,  Esq., 
Barrister-at-Law.     Demy  Svo.     1S93.  10«.  6d. 

*,*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindings. 
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Webster's  Law  Relating  to  Particulars  and  Conditions  of  Sale 

on  a  Sale  of  Land.— Third  Edition.     By  W.  F.  Wbbstkb,  Esq., 

Barriflter-at-Law.     Roy.  8vo.     1907.  1/.  6f. 

"  Conveyancers  will  assuredly  find  this  volume  of  much  value."— /,ai»  THmea. 

WAR,  DECLARATION  OF. -Owen's  Declaration  of  War.— 
A  Survey  of  the  Positiou  of  BelligerentM  and  NeutralM,  writh  relative 
considerations  of  Shipping  and  fiiarine  Iu.-<urance  during  War.  By 
Douglas  OwHN,  Esq.,  Barrister-at- Law.  Demy  8vo.  1889.  1/.  1« 
Owen's  Maritime  Warfare  and  Merchant  Shipping,— A  Sumnuuy 
of  the  Rights  of  Captiire  at  Sea  By  Douolas  Owbh,  Esq.,  Bar- 
rister-at-Law.     Demy  8vo.     1898.  AW,  2t. 

\VATER.— Bartley's  Metropolis  Water  Act,  1902.— By  Douolab 
0.  Babtlet,  Esq.,  Barrister-at-Law,  Author  of  "Adulteration  of 
Food."     Royal  12mo.     1903.  6«. 

^VEIGHTS  AND  MEASURES.-Bousfield's  Weights  and 
Measures  Acts,  1878  to  1904.  With  the  Board  of  Trade  Regu- 
lations and  other  Statutes  relating  thereto.  By  W.  Eeic  Boub- 
FiELD,  Esq.,  Barrister-at-Law,  with  a  Preface  by  W.  R.  Bousfikld, 
Esq.,  K.C.     Demy  8vo.     1907.  6«. 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills.— 
Seventh  Edition.  By  H.  S.  Thbobald,  Esq.,  one  of  His  Majesty'a 
Counsel.     Royal  8vo.     1908.  i;,  15». 

"  Indispensable  to  the  conveyancing  practitioner." — Law  7%me». 
"  Comprehensive  though  easy  to  use,  and  we  advise  all  conveyancers  to  get  a 
copy  of  it  without  loss  of  time." — Law  Journal. 

*'  Of  great  ability  and  value.  It  bears  on  every  page  traces  of  care  and  sonnd 
judgment." — Solicitors'  Journal.  ■ 

Weaver's  Precedents  of  Wills. — A  Collection  of  Concise  Precedent! 
of  WiUs,  with  Introduction  and  Notes.  Second  Edition.  By 
CHAELB8  Wkavbb,  B. A.,  Solicitor.     Demy  8vo.     1904.  6«. 

"  The  notes,  like  the  forms,  are  clear  and,  bo  far  as  we  have  tested  them,  aceu- 
rate  .  .  .  cannot  fail  to  be  of  service  to  the  young  practitioner."— iato  7\me$. 

WINDING  UP.— Palmer's.— r«<fo  "Company  Law." 

Pellerin. —  J^ide  "French  Law." 
Vf  ORKMEN'S  COMPENSATION.  —  TuU  "  Employers' 
Liability." 
Knowles'  Law  Relating  to  Compensation  for  Injuries  to  Work- 
men.— Being  an  Exposition  of  the  Workmen's  Compensation  Act, 
1906,  and  of  the  Case  Law  relevant  thereto.  Second  Edition,  including 
the  Workmen's  Compensation  Rules  and  Forms,  1907,  annotated, 
together  with  all  the  Treasury  Regulations  and  Orders  made  under 
the  Act  by  the  Home  Office,  Treasury,  and  Chief  Registrar  of 
IFriendly  Societies.  By  C.  M.  Knowles,  Esq.,  Barrister-at-Law. 
Demy  Svo.     1907.  Net,  St. 

"  There  is  an  excellent  introduction,  and  the  various  sections  of  the  Act  aire 
fully  annotated.  The  book  is  a  timely  one,  and  should  be  appreciated  by  both 
branches  of  the  legal  profession."— Late  Times. 

"  Mr.  Knowles  has  produced  an  able  commentary  on  the  Act."  —Law  Journal. 
"The  subject  is  treated  in  a  satisfactory  way." — Solicitors'  Journal. 

Robertson  and  Giegg's  Digest  of  Cases  under  the  Workmen's 

Compensation  Acts,     Royal  8vo.     1902.  Xei,  10*. 

WRONGS. — Addison,  Bigelow,  Kenny,  Pollock,  Radclifte  and 

Miles. -r»i«"  Torts." 

YORKSHIRE  REGISTRIES.— Haworth's  Yorkshire  Regis- 
tries Acts,  1884  and  1885.- With  Forms,  Rules  and  Practical 
Notes  on  the  Registration  of  Documents.  By  Chablbs  J.  Hawoeth, 
Solicitor.     Royal  12mo.     1907.  Net,  5t. 

%•  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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The  objects  of  the  Review  include — 

The  discussion  of  current  decisions  of  importance  in  the  Courts  of  this 
country,  and  (so  far  as  practicable)  of  the  Colonies,  the  United  States, 
British  India,  and  other  British  Possessions  where  the  Common  Law  is 
administered. 

The  consideration  of  topics  of  proposed  legislation  before  Parliament. 

The  treatment  of  questions  of  immediate  political  and  social  interest  in 
their  legal  aspect. 

Inquiries  into  the  history  and  antiquities  of  our  own  and  other  systems 
of  law  and  legal  institutions. 

Endeavour  is  also  made  to  take  account  of  the  legal  science  and  legisla- 
tion of  Continental  States  in  so  far  as  they  bear  on  general  jurisprudence, 
or  may  throw  light  by  comparison  upon  problems  of  English  or  American 
legislation. 

The  current  legal  literature  of  our  own  country  receives  careful  atten- 
tion; and  works  of  serious  importance,  both  English  and  foreign,  are 
occasionally  discussed  at  length. 


"  The  '  Law  Quarterly  Review  '  surpasses  itself  in  this  new  number  ivith  its  Notes  of 
Cases  and  Reviews  of  law  books  and  its  severely  learned  articles  on  the  most  technical 
topics  of  law.  Conveyancers  will  read  it  with  gusto,  and  those  who  are  interested  in 
'  Maritdme  Salvage  and  Maritime  Freight ' — the  title  of  an  article  by  Mr.  H.  Birch 
Sharpe.  Those  who  wish  to  read  of  '  Modem  Roman-Dutch  Law  '  may  rejoice  in  the 
reprinted  introductory  lecture  of  Dr.  Bischopp  delivered  at  the  Inns  of  Court,  and 
lawyers  who  are  enthusiasts  in  the  antiquities  of  their  profession  may  find  much  to  their 
liking  in  Mr,  W.  S.  Holdsworth's  article  on  '  The  Legal  Profession  in  the  Fourteenth 
and  Fifteenth  Centuries.'  " — -Saturday  Review,  April  25,  1908. 


STEVENS  &  SONS,  Ltd.,  119  &  120,  Chancery  Lane,  London. 


I 


The  Law  Journal  Eeports. 

Edited  by  JOHN  MEWS,  Esq.,  Bam'ster-at-Law. 

"All  reports  made  by  gentlemen  of  the  Bar,  and  published  on 
their  responsibility,  are  equally  reg:ular.  There  is  no  superiority 
in  the  reports  of  the  Council  of  Law  Reporting.  Counsel  are  as 
much  entitled  to  cite  the  one  as  the  other." 

Thk  Mastee  of  the  Rolls.     Times  L.  R.,  May  21,  1887. 


Extract  from  Preface  to  "  Benjamin  ON  Sales."  5th  Edition,  1906. 
"  The  Editors  wish  to  bear  testimony  to  the  sustained  excellence  of  the  Law  Journal 
Reports,  which  they  have  consulted  in  all  cases  of  difficulty,  and  upon  which  alone  in 
some  instances  the  statement  of  a  case  has  been  based.  These  Reports  have  been 
especially  valuable  in  disclosing  the  distinction  between  similar  cases,  or  the  particidar 
ground  on  which  a  decision  was  rested — matters  which  have  been  much  facilitated  by 
the  practice  of  setting  out  the  pleadings  at  length.  Reference  to  these  Reports  haa 
not  nnfrequently  been  the  means  of  clearing  up  obscurities  which  the  other  Reports 
had  failed  to  dispel." 

Advantages  of  Subscribing  to  these  Reports : 

RefBi*encesm 

References  to  these  Repobts  are  to  be  found  in  the  principal  Law  Text  Books. 

Simplicity  of  Arrangementm 

There  is  only  One  Volume  in  the  year  for  each  Division  of  the  CJourts.  The 
Law  Journal  Repoets  and  Statutes  for  each  year  may  be  conveniently  bound  in 
three  vols.     The  system  of  citation  has  not  been  materially  altered  for  79  years. 

Early  Pubiicationm 

Under  the  New  Management  all  important  Cases  are  reported  promptly. 

Revision  by  Judgesm 

Nearly  all  the  Judges  revise  the  reports  of  their  judgments. 

Digest  m 

Mews'  Annttal  Digest  of  all  Reported  Decisions  of  the  Superior  Courts  (issued 
Quarterly,  price  i7s.)  is  supplied  to  Subscribers  at  the  reduced  rat9 
of  6s.  per  annum. 

Moderate  PricOm 

Annual  Subscription,  with  the  Statutes  (officially  printed  by  the  King's  Printers), 
is  only  £3  :  4s.  per  annum  ;  or  bound  in  3  vols.,  half -calf ,  £3  :  1 98> 

Thin  Paper  Edition, 

Forming  One  handy  Volume  per  annum,  £3  :  4s.,  or  in  half-oalf, 
£3  :  9s.,  or  without  the  Statutes,  £3,  bound  in  half -calf,  £3  :  5s. 

Weekly  Newspaper, 

Subecribers  have  the  addiiional  advantage  of  obtaining,  for  a  further  Subscrip- 
tion of  £  I  per  annum,  the  Law  Jouknal  Newspapee. 


%*  Remittances  to  be  made  payable  to  Stevens  and  Sons,  Limited. 

Publishing  Office:  119  &  120,  Chancery  Lane,  London. 
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Arnould  on  the  Law  of  Marine  Insurance. — Eighth  Edition.  By 
Edwaed  Loins  de  Hart  and  Ralph  Iuff  Simby,  Esqrs.,  Barristers- 
at-Law.  {In  the  press.) 

Beal's  Cardinal  Rules  of  Legal  Interpretation.— Second  Edition. 
Collected  and  Arranged  by  Edwaed  Beal,  E.sq.,  Barrister- at- Law. 

(In  the  pi-ess.) 

Blackburn  on  Sales. — A  Treatise  on  the  Effect  of  the  Contract  of  Sale  on 
the  Legal  Rights  of  Property  and  Possession  in  Goods,  Wares,  and 
Merchandise.  By  Lord  Blackbtjen.  Third  Edition.  By  Wllliam 
NoEMAK  Raebuen,  Esq.,  Barnster-at-Law.  {In preparation.) 

Surge's  Colonial  Law.  Commentaries  on  Colonial  and  Foreign 
Laws  generally  and  in  their  Conflict  with  each  other. — A 
new  Edition.  By  A.  Wood  Renton,  Esq.,  Puisne  Judge,  Cevlon, 
and  <T.  Gr.  Phtt.t.twobe,  Esq.,  Bairister-at-Law.  In  5  vols.  Royal 
8vo.  {Vol.11  in  the  press.) 

%*  Full  prospectus  sent  on  application. 

Chalmers'  Digest  of  the  Law  of  Bills  of  Exchange,  Promissory 
Notes,  Cheques  and  Negotiable  Securities. — Seventh  Edition. 
By  Sir  M.  D.  Chaixees,  C.S.I. ,  K.C.B.,  Draughtsman  of  the  Bills 
of  Exchange  Act.  {In preparation.) 

Decennial  Digest  (The). — Being  a  consolidation  of  Mews'  Annual 
Digest  of  Cases  from  1898  to  1907,  inclusive.  By  Edwaed  Majison, 
Esq.,  Barrister-at-Law.  {In  the  press.) 

Dicey's  Digest  of  the  Law  of  England  with  reference  to  the 
Conflict  of  Laws. — Second  Edition.  By  A.  V.  Dicbt,  Esq.,  K.C., 
B.C.L.  {In  the  press.) 

English  Reports. — A  complete  Re-issue  of  all  the  Decisions  prior  to  1866 
in  about  150  Volumes.  Sixth  Series.  King's  Bench  and  Queen's 
Bench.  {Now  publishing.) 

*^*  Full  prospectus  on  application. 

Fuller's  Law  relating  to  Friendly  Societies. — Third  Edition.  By 
Fbank  Baden  Fullee,  Esq.,  Barrister-at-Law.         {In  preparation.) 

Hood  and  Challis'  Conveyancing  and  Settled  Land  Acts,  and 
some  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 
By  H.  J.  Hood  and  H.  W.  Chailis.  Seventh  Edition.  By  I'bect 
F.  Wheelee,  Esq.,  Barrister-at-Law.  {In preparation.) 

Ingpen's  Concise  Treatise  on  the  Law  relating  to  Executors  and 
Administrators. — By  Aethtte  Robeet  Inqpen,  Esq.,  one  of  His 
Majesty's  Counsel.  {In  the  press.) 

Lush's  Law  of  Husband  and  Wife.— Third  E^tion.  By  W.  Husset 
GErFFTTH,  Esq.,  Barrister-at-Law.  {In  preparation.) 

Macdonell's  Law  of  Master  and  Servant.— Second  Edition.  By  Sir 
John  Macdonell,  LL.D.,  C.B.,  a  Master  of  the  Supreme  Court,  and 
Edwaed  A.  Mitchell  Innes,  Esq.,  K.C.  {Nearly  ready.) 

Magistrate's  General  Practice  for  1909.— A  Compendium  of  the 
Law  and  Practice  relating  to  Matters  occupying  the  attention  of 
Courts  of  Summary  Jurisdiction.  Rewritten  and  considerably 
enlarged.  By  Chaeles  Mtlnee  Atkinson,  Esq.,  Stipendiary  Magis- 
trate for  the  City  of  Leeds.  {Ready  in  November.) 

Palmer's  Companies  Act,  1907,  and  Limited  Partnerships  Act, 
1907,  with  Explanatory  Notes. — By  Sir  Feancis  Beattfoet 
Palhee,  Bencher  of  the  Inner  Temple.    Second  Edit.    {In  the  press.) 

Sebastian's  Law  of  Trade  Marks.— By  Lewis  Boyd  Sebastian,  Esq., 
Barrister-at-Law.     Fifth  Edition.  {In  preparation.) 
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Palmer's  Companies  Act,  1907,  and  the  Limited  Partner- 
ships Act,  1907. —With  Explanatory  Xotes,  Rules  and  Forms.  Second  Edition. 
By   Sir    FRANCIS    BEAUFORT     PALMER,    Bencher    of    the    Inner   Temple. 

Eoyal  Svo.     1908.     Frice  7s.  6d.  cloth. 

For  use  in  relation   to 


Palmer's  Company  Precedents.- 

Companies  subject  to  the  Companies  Acts. 
Pabt   I. :     GENERAl    FORKS.     Mnth    Edition. 


By    Sir    FRANCIS    BEAUFORT 


PALMER,  Bencher  of  the  Inner  Temple,  assisted  by  the  Hon.  C.  MACNAGHTEN, 
K.C.,  and  FRANK  EVANS,  Barrister-at-Law.    Eoijal  Svo.     1906.     Frice  S6s.  cloth. 

Pabt  II. :  WHTDING-TTP  FORMS  Ayp  PRACTICE.  Mnth  Edition.  By  Sir  FRANCIS 
BEAUFORT  PALMER,  Bencher  of  the  Inner  Temple,  assisted  by  FRANK 
EVANS,  Barrister-at-Law.     Jioval  Svo.     1904.     Frice  32».  cloth. 

Paet  III.  :  DEBENTTTRES  AND  DEBENTURE  STOCK.  Tenth  Edition.  By  Sir  FRANCIS 
BEAUFORT  PALMER,  Bencher  of  the  Inner  Temple.  Fot/al  Svo.  1907.  Frice 
25s.  cloth 

Pollock's  Digest  of  the  Law  of  Partnership. — With  an 

Appendix  of  Foims.  Eighth  Edition.  With  an  Appendix  on  the  Limited  Partner- 
ships Act,  1907,  and  Rules.  By  Sir  FREDERICK  POLLOCK,  Bart.,  Barrister-at- 
Law.     Demy  Svo.     1908.     Frice  10s.  cloth. 

Pollock's  Law  of  Torts :  A  Treatise  on  the  Principles  of 

Obligations  arising  from  Civil  Wrongs  in  the  Common  Law.  Eighth  Edition.  By 
Sir  FREDERICK  POLLOCK,  Bart.,  Barrister-at-Law,  Author  of  "Principles  of 
Contract,"  "A  Digest  of  the  Law  of  Partnership,"  &c.  Demy  Svo.  1908.  Frice 
\l.  OS.  cloth. 

Campbell's    Principles   of    English    Law. — Founded    on 

Blackstone's  Commentaries.  By  ROBER  T  CAMPBELL,  Barrister-at-Law,  Editor 
of  "  Ruling  Cases,"  &e.     Demy  Svo.     1907.     Frice '20s.  cloth. 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law. 

—With  Notes.  Eighth  Edition.  By  RICHARD  WATSOX,  Barrister-at-Law. 
Demy  Svo.     1908.    Frice  16*.  cloth. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal 

Law.— With  Notes.  Fourth  Edition.  By  HENRY  WARBURTOX,  Barrister-at- 
Law.    Demy  Svo.     1908.     Frice  12s.  &d.  cloth. 

Strahan's  General  View  of  the  Law  of  Property. — Fifth 

Edition.  By  J.  A.  STRAHAX  and  J.  SINCLAIR  BAXTER,  Barristers- at- Law. 
Demy  Svo.     1908.     Frice  12s.  &d.  cloth. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity, 

illustrated  by  the  Leading  Decisions  thereon.  Fourth  Edition.  By  H.  ARTHUR 
SMITH,  Barrister-at-Law.     Demy  Svo.     1908.     Frice  U.  Is.  cloth. 

Eustace's  Practical  Hints  on  Pleading. — By  Alex.  Ander- 
son EUSTACE,  Barrister-at-Law.    Demy  Svo.    1907.    Frice  bs.  cloth. 

Wills'  Theory  and  Practice  of  the  Law  of  Evidence. — 

By  WM.  WILLS,  Barrister-at-Law.  Second  Edition.  By  the  Author  and 
THORNTON  LAWES,  Barrister-at-Law.    Demy  Svo.     1907-     Frice  15s.  cloth. 

Beddoes'  Concise  Treatise  on  the  Law  of  Mortgage. — 

Secotid  Edition.  By  W.  F.  BEDDOES,  Barrister-at-Law.  Demy  Svo.  1908. 
Frice  12.«.  Q,d.  cloth. 

Williams'  Law  relating  to  Legal  Representatives. — Being 

a  Concise  Treatise  on  the  Law  of  Executors  and  Adrainistratora,  as  modified  by  the 
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